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HE following pages are introduced to the 
Profeſſion as a mere compilation. Indeed 

the nature of the work precludes every idea of 
originality. A Book of Practice can be little 
more than a collection cf dry abſtract forms and 
rules, and of adjudged caſes thereon. To digeſt, 
and apply theſe rules and forms; to ſelect the 
moſt uſeful and approved caſes; to arrange them 
under their reſpective heads; to reduce the prac- 
tice, as much as poſſible, to principle; and, to 
elucidate the whole by the general introduction 
of order and method, is the utmoſt that can be 
attempted in a work of this kind. To effect this, 
has been the earneſt endeavour of the Editor, 


who humbly truſts, that he has not laboured 
altogether in vain. 


It may be proper to obſerve, that the preſent 
publication is intended, not as an addition to the 
number of books of praciice now extant, but as 
In lieu of one of them. The moſt uſeful of the 
kind, conſidering it as a common place-book of 
practice, is that publiſhed by the late Mr. Cromp- 
ton; at the ſame time, it muſt be confeſſed, that 

A 2 it 


purſued in this work materially varies from the 


tinction forms the general diviſion of the work 


EREFACE, 


it 1s rather a ſketch than a finiſhed piece, Had| 4 
that author lived, he would probably have com- 
pleted a work ſo ſucceſsfully begun; it was the 

unfortunate circumſtance of the profeſſion being 

deprived of his further labours, that firſt ſug- 4 
geſted to the Editor the idea of this under-# 
taking; and although he is aware that the plan 
one adopted in that; and that the whole, when * 
finiſhed, will aſſume a very different ſhape and 
form; yet, in order to avoid the pgſſibility of im- 
putation of infringing, in the ſmalleſt degree, upon 
literary property, (which the Editor holds moſt WF* 
ſacred,) he has purchaſed the copyright of Mr. 
Crompton's work by way of removing every pre- 


judice from the publication of his own. ? 


The intent of a Book of Practice is, to point 
out the modes of commencing and proſecuting 
actions; but theſe modes vary according to the na. 
ture of the action and the ſituation of the _ 1 
concerned. For an action may be either a co 
mon perſonal action, brought by and againſt con. 
mon perſons ; that is to ſay, ſuch as ſue and are 
ſued in their own right, and who are in no re- 
ſpect. privileged; or, it may be of a particular 
kind, or brought by or againſt particular per- 
fons ; namely, ſuch as ſue or are ſued in any re. 
lative capacity and not ul their own right, or who 
are intitled to any peculiar privilege. This di-“ 


1 
2 
el 


iff 


into, firſt, The Mode of proceeding in all Common aw 
Caſes where the action is a common perſonal} 
action, 


PREFACE. 


4 ction, and brought by and againſt common 
erſons; and, ſecondly, The mode of proceeding in 
$&71icuLar Caſes ; namely, either where the ac- 


19- Pon is of a particular kind, ſuch as ejement, 
Eslkvin, and the like; or where it is brought by 


againſt particular perſons, as executors, mem- 
-rs of parliament, attornies, and the like. The 
i Irſt volume treats of the mode of proceeding in 
Ill common caſes. The proceedings in particular 
Waſcs, together with ſome detached heads of prac- 
ce, relating generally to all actions, as amend- 
bent, di ſeontinuance, co/ts, and the like, will form 
be contents of the ſecond volume. 


pon | 
aoſt 


Mr. 


. Whenever any action is brought, certain pro- 


els iſſues to compel the defendant's appearance 
court to anfwer the plaintiff's charge. But 
is proceſs materially varies, according to the 
aanner in which the action is firſt commenced, 
nd the circumſtance of its being bailable or not. 
Terhaps there is no part of the practice more 
ifficult to be underſtood by the ſtudent, than that 
lating to original writs and meſne proceſs; the 
ditor, therefore, has particularly endeavoured to 
e clear and explicit upon this head ; for which 
purpoſe, he has firſt conſidered the ſeveral ways 
t commencing perſonal actions in the two courts: 
e has then pointed out in what actions ſpecial, 
"Tr common bail is required; and has afterwards 


ointſ 
ung, 
na- 1 
tic, 
con. 
con- 
| are 
o re- 
cular 
per- 
iy re. 
- who 


is dil. | 

ol proceeded to conſider the proceſs or means of 
AMON ompelling the defendant to appear, firſt, in ac- 
ſonal ions not bailable, and next, in bailable actions: 


3 arefully obſerving to treat of the practice in both 
A 3 kinds 


2 


ri PREFACE. 


| kinds of actions, ſeparately and diſtindly, und 
' the declaration; at which period, the parties bein 
once in court, the diſtinction which before prep 
vailed, in a great meaſure ceaſes : the future pro 
ceedings will be therefore conſidered, under ou 
head.—Such is che general diviſion of the work 
' and alſo the particular mode of treating this fir 
j part of the eee now pany to the. 
reader, 1 


wad ²p»Q ms mwaui# 


But further, in the general plan of the =y | 
certain traits will be found peculiar to this Boch 
of Practice. All the poſitive practical direction 
pointing out what is to be done, how, when, an 
where, which may be termed the mere rotine of 
buſineſs, are printed, for diſtinction's ſake, it} 
italics, ſo that the practitioner may, at one glance 
diſcover how to proceed. The adjudged caſe? 
immediately applicable to each ſtage of the pro 
ceedings, are afterwards arranged in due order 
ſerving as a comment upon the text. Again, th 
work is divided into chapters, and the chapter 
ſubdivided into diſtin heads, to which letterſf 
are annexed, as marks of reference, upon til 
principle adopted in Comyn's Digeſt. To 64 
caſes cited, not only the name of the reporter, bi 
of the caſe itſelf is ſubjoined. Whenever there? 
fore any dictum, or aſſertion, ſtands unſupportell 
by authority, the reader is adviſed to pay no man 
attention io it than he thinks it merits. Laſth# 
at the end of the volume will be added an Ap 
pendix, (io which in this firſt part, frequent u: 
feranert are made, ) which will contain, as wel 


obſervations 
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P R E F A C E. 


i bſervations upon the practice, the hiſtory, and 
Prigin thereof, and the difference, in many caſes, 
pre etween the ancient and modern proceedings; as 


pro Ilſo, the forms of writs, notices, and the like; and 
r on uch other remarks as may be uſeful to the ſtudent, 
vork Put which, had they been interſperſed throughout 


he body of the work, might have occaſioned too 
> the nany interruptions and digreſſion 


It may be eafily diſcerned, that the chief objects 
It which the Editor has moſt earneſtly aimed, are, 
o yſtem and method. He well knew. indeed, that 
Whey were the only means by which he could hope 
Mo attain the end propoſed to himſelf by the follow- 
Ing work; namely, to render the practice plain and 
1 Watelligible to the ignorant; and to preſent, at leaſt, 
An uſeful common- place book, to the experienced. 


Such as it is, he now preſumes to commit this 


rde: Firſt Part to the candour of the Profeſſion upon 
„ ih their candour he muſt rely, conſcious of the many 
apten naccuracies and omiſſions with which it abounds. 


Permit him, however, to add, that any commu- 
Inication or intelligence, by way of correcting thoſe 
b. inaccuracies, or ſupplying thoſe omiſſions, or of 

Ifurniſhing matter for any future part of the work, 
oY will be gratefully received. And it ſhould be re- 


FF membered, that ſuch aſſiſtance will not only be a 
private accommodation to the Editor, by lighten- 
ing the burden of his labour; but it may alſo 
prove a public benefit to the Profeſſion : for by 
rendering the work more perfect, it will conſe- 
quently become more generally uſeful. 


A 4 Had 


PR E. FA CR. 


Had. the Editor, upon his firſt entering on thick 
undertaking, been aware of the many and great 
difficulties attending the progreſs of it, they would 
probably have deter red him fom the attempt; but 
having attempted, bei is now reſolved, to the beſt 
of his abilities to execute. The Profeſſion may 
therefore rely upon the remainder of the work be. 
ing forwarded with all poffible diſpatch. | 
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WF. The Terms. 

BS. The particular Days in the Terms. 
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(B 1.) The Ein Day. 
(B 2.) The Day of Exception. 
(B 3.) The Day of the Return of Writs, or, Retorna 
Brevium Day. 
(B 4.) The Day of Appearance. 
1g1ng 
wi 


Qu The Practice of proſecuting and defending 


1 Suits by Attorney, and herein of 


The Days that are not juridical, or, Dixs 
NON JURIDICI. 


- * 6 


(D 1.) The Origin of this Practice. 

(D 2.) The Warrant of Attorney to proſecute and defend. 
(D 3.) The Memorandum, or, Minute of the Warrant, 
A agreeable to the Stat. 25 G. 3. c. 80. 


A. The Terms. 


HE Terms are thoſe times or ſeaſons of the year, The Terms 
4 3 the Courts of Law ſit for the diſpatch what. 
uſineſs. 


B Writs 


2 


Derivation 
thereof. 


Their origin. 


By what courts 
they are ob- 
ſer ved. 


Their number 
and Dames. 


"Their kinds, 
fixed and movc- 
able. 


* 


THE TERMS. [I] 
Writs were always returnable at certain ſtated days in 4 
different ſeaſons of the year. Theſe Returns, or 777. i, 
mini ad Quos, when they fell very near together, col. . 
lectively conſtituted a period of legal buſineſs, which wa . 
called generally Terminus, or Term. 2 Reeve's Hiſt. 56. 


4 


EY 


The diviſion of the year into Term and Vacation, ha WM. 
been the joint work of the Church and Neceſſity. The 
cultivation of the earth, and the collection of its fruits, 
neceſſarily required a time of leiſure from all attendance 
on civil affairs; and the laws of the Church had at va. 
rious times aſſigned certain ſeaſons of the year to an 
obſervance of religious peace, during which, all legal N 
ſtrife was ſtrictly interdicted. What remained of the 
year not ifpoſed, of in this manner, was allowed for the 


5 


— ä N 


adminiſtration of juſtice. The Ang/o-Saxons had been 
governed by theſe two reaſons in diſtinguiſhing the pe- 
riods of Vacation and Term; the latter they called Dis 
Pacis Regis; the former, Dies Pacis Dei et ſanctæ Ec 
cleſig. The particular portions of time which the Saxon 
had allowed to theſe two ſeaſons, were adhered to by the 
Normans, together with the Saxon uſages, and continued MF 
until altered from time to time by future ſtatutes. In 
the latter part of the Saxon times, and in the reigns of 
William the Conqueror, Rufus, and John, the Terms H 
were almoſt in the ſame ſtate as they are now, and by 

them the returns of writs and appearances were go- 
verned. 1 Reeve, 191. 3 Black. Coin. 277. 4 


* 


Iz 
2 
* 


The only courts confined to the Terms, are the 
courts of King's Bench, Common Pleas, and Exche- 
quer (the higheſt courts at common law). The coun 
of Chancery is not confined to them; nor are they ob. 
ſerved by the high court of Parliament, the Privy ra 4 
cil, the court of Lord High Steward, or the inferior 
courts. And it is ſaid, that the Exchequer may ſit ou 
of term. Mad. 551. ; 


mm A. #; — 


Of theſe Terms there are four in every vear, viz. 
Michaelmas Term, Hilary Term, Eafter Term, and 
Trinity Term. The times when they reſpectively begin 4 
and end, may be ſeen in the Table of the Terms and! 
Returns at the end of theſe introductory obſervations. | 


The two firſt of theſe terms are called, Fixed Terms, : 
as invariably beginning on certain fixed days in the 'y 4 


I PARTICULAR DAYS IN THE TERMS. $ 


and the two laſt, Moveable Terms, their commencement 


eing regulated by Eaſter Day and Corpus Chriſti Day, 
ol. och of which are moveable feaſts, not falling on any 
Was certain fixed days. 


X Alſo two of the Terms, namely, Hilary and Trinity, Iſſuable Terms. 
re called //uable Terms; becauſe in them the Records 
re for the moſt part made up of the Iſſues joined in the 


uits, various cauſes depending, and which are to be tried at 
ance the aſſizes that reſpectively follow theſe Terms. 

va- 
an There are four particular days in Term; the Eſſin of the particu- 
egal May, the Exception Day, the Return Day, and the Ap- lar days in 

— Pearance Day, called the Quarto Die poſt. bans 
the 
been 3 The tuft day in Term, is in law, the day that is called Which the firſt 
pe- the Eſſoin Day, of which an account will be preſently day in Term. 
Dia given; but the courts do not fit till the Quarto Die poſt 


if that be Sunday, not till the Monday following. 


XONSE 
„the The Term regularly is eſteemed as one day; and Th, Term 
nued Wherefore it a deed be ſaid to be inrolled in ſuch a Ferm : deemed as one 
In Wit thall be intended the tirſt day. So if a Declaration be day. 
1s of entitled generally of a Term, it ſhall be deemed a De- 
_— laration of the firſt day of the Term. 
d by uy 
g- But where the day is material, it may be alledged, that prcept it be ma- 


the thing was done on ſuch a particular day in the Term; terial to the juſ- 
and it may be pleaded ſpecially according to the fact, or tice of the caſe. 
evidence thereof given upon the trial, agreeable to the 

maxim, Fictio cedit Veritati. 


8 


ſerior 
t out if 


B. The particular Days in the Terms. B. 


viz. BY There are four particular days in Term; the Eſſvin 
, anc , Day, the Exception Day, the Return Day, and the 
begin Appearance Day, called the Quarto Die poſi. ] 


8 and 4 | 
ns. [IN all perſonal actions, the proceſs according to the 
ancient inſtitution” was, firſt, for the ſheriff to ſum- 
mon'the defendant ; which was done either perſonally, 
or the ſummons was left at his. houſe ; and the ſheritf 


B 2 | returned 
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y , 4 
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returned either Summoneri fect, or Nil habet in Balliva mi 
per quod ſummoneri poteſt; on this ſummons the party p- 


4 | THE ESSOIN DAY. 


16 either appeared, or eſſo;ned, or made default; if he ag. 

1 peared, the plaintiff proceeded againſt him, and defend. de 
3/1 ant pleaded. If he H ined (that is, ſent his _ for 
1 8 not appearing), the excuſe was to be ſent on the day the 


writ was returnable; for if he omitted that day, plain. 
tiff's exception might be entered the next day to his non 
appearance, and he might have an order that the defend. 
ant's Eſſonium non recipiatur; and from this exception, ſo 
taken and entered, the ſecond day, after the return of the . 
writ, was called the Day of Exception. The third da 
the ſheriff returned his writs into court, which were de. 
livered into the cuſtody of the Cuſtos Breuium; and then 
it was that the court was ſeiſed of the cauſe by the 
poſſeſſion of the writ. The fourth day was called the 
Appearance Day, or Dies Amoris ; which was the tim: 
granted ex gratia for the party to appear. If the pay 
did not then appear, the plaintiff offered himſelf, ani 
the Filazer recorded his appearance, and the return c 
the ſummons by the ſheriff, and defendant was proceede( 
againſt by attachment and diſtreſs infinite, or by capias, 
as the nature of the caſe might warrant. Gilb. C. P. 13.98 


' 


Such is the 2 explanation of the particular dan 8 
abovementioned; but as it may be too conciſe to convey 18 
ſufficient idea of their nature and meaning, we will pro- 
ceed to give a more full account thereof. And firſt, ol 


7 
* 


(B 1.) (B 1.) The Efoin Day. 


Its derivation. Lſſein is derived from the French einer, or exonie, 
to —_ and is an allegation of an excuſe from one thai 


is ſummoned, for his not appearing and anſwering to the 
action. 1 


f 


{ 


Theſe eſſoins, or excuſes, were allowed by the law, 
to the end that no perſon might be ſurpriſed or pre- 
judiced by his abſence, provided he had juſt cauſe to be 
excuſed by any thing that was not owing to his ou, 
default. Booth, 14. 
Of the different There were five kinds of eſſoin: 1. De ſervitio Regi, 
kinds of eſloigs. being in the king's ſervice. 2. In terram ſandlam, being 

abſent in the Holy Land. 3. Ultra mare, being — 


ſea. 


a 
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1 
8 
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I :. THE ESSOIN DAY. g 
im. 1 
an 4. De mals lefti, being ill in bed; and 5g. De mals 
ap. endi, being ſeiſed with ſudden illneſs or infirmity on 
end. e way; this laſt was called the common eſloin. 


-* 2 , 
f 


v the Theſe eſſoins were allowed not only in real, but when allowed. 
lain. perſonal actions; and al! perſons might eſſoin them- 


non. Ives except minors, diſſeiſors, and a few others. 

fend. 

1, ſ The time for making the eſſoin was, as before ob- At what time. 
ff the Frved, the firſt day; that is, on the return of the writ ; and ig 4 
/ dax Wit it was ſometimes even allowed on the ſecond or ; 


e de. Pird day, if no exception was entered by the other 

| then Perty. 

1 the! i Toy i 

d the The mode of making, or, as it is termed, caſting an 

time: oin, was in open court, before the juſtices, who ſat 
chat day for the purpoſe of receiving the eſſoins; 

ey were made by the ſervant of the party eſſoining, 

by a nuntius or meſſenger, or a perſon called an 


rn d a a F 
cede! Mater, according as the cafe might be; for particular 
apia oins were caſt by partzcular perſons. 

P. 13 


If, at the firſt ſummons, the common eſſoin de malo Of the proceed- 
niendi was caſt, it was the ancient practice for the ings thereon. 
mplainant, upon his appearing in court, (provided he 

ubted the truth of the eſſoin or excuſe,) to demand 

bm the &omator, or perſon who made it, a lawful 

oof of the eſſoin on the very day; or that he ſhould 

d pledges, or make a ſolemn engagement to bring a 

arrant or proof of the eſſoin; that is, the principal 

mmoned, at a day appointed. And attachments iſſued 

gainſt the eſſoniators tanquam falſarios, if they failed in 1 Reeve, 116. 
e performance of the engagement they had made for 

eir principal. But fo early as the reign of Henry III. 

e find this practice diſuſed ; and except ùi particular 

les, of barons and other great perſons, who could 

ell command a ſecurity, and upon whom the law ſtill 

poſed the burden of finding pledges, eſſoniators were 1 Reeve, 496- 
dt required to give any ſecurity, but merely pledged 

eir faith, to which credit was always given, that they 

ould produce their principal at another day, to war- 

t the eſſoin, and prove it upon his oath. 


Regis N 5 
beine In the above manner might the tenant or defendant be ſow oſtem 
Jl oined three times ſucceflively : and if he did „ wlloined, 
eyo imes ſucceſſively; and if he did not come 


the third day, nor ſend an eſſoin, the court awarded t Reeve, 1 5. 


B 3 that 
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F , = 
Fil that he ſhould appear on another day, in perſon, or by 
| 1 a ſufficient attorney (or reſponſalis, as he was then called), 
1 ; f 

* 1 


| who would be received ad lucrandum vel perdendum in his 
; What done on place. If the party ſummoned, appeared on the fourth 
| appearance. day after three eſſoins, and avowed them all, he was re- 
quired to prove the truth of them by his own oath and 
that of another, and on the ſame day was to anſwer the 
Conſequence of action; and if he did not appear on the fourth day, nor 
not apPearige ſend his attorney, his land was taken. into the kang's 3 
hands, 1 


The law of The law reſpe&ing- eſſoins, of the time of caſting 4 


eſloins intricate. them, and by whom, and in what order, for there was 
a particular order alſo in which they were to be caſt, was 
very intricate; ain in former times, when the parties 
were anxious to take every advantage of the practice, 
was much ſtudicd and atteuded to. 4 


1 
* 
. 


+4 
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Delay great, Great and grievous was the delay occaſioned by this 
jr ny 6/0 practice. In one inſtance, indeed, it was carried to at 
Fereber ®Y 99% almoſt infinite length; which was, where there was au 
eſſoining mul et viciſſim, or, as it was called, a fourcie' 

by ſſein : thus, when a præcipe was brought againſt two li 

or more tenants, and after cack had had one eſſoin, Which 

was by law due to them, they further delayed the de. 

mandant by alternately ſucceſſive eſſoins. As for in.“ 

2 Reeve, 122. ſtance, a præcipe is brought againſt A and B; A; 

eſſoined, and B appears, and hath idem dies given him, 

| that is ſome future day for his appearance; at which 

2 Inſt- 25, day A. appears, and B is eſſoined, and A hath idem di 

) | given him; ſo far was uſual ; but then at the laſt men-. 
8 tioned day given, A is eſſoined again, and B appear, 
| 5 and ſo on alternately ; this was called faurcher ; that i 

to divide, becauſe they divided themſelves in delay of th: 
demandant by eſſoins and appearances interchangeably. 
This cuſtom was carried to ſuch exceſs, that in the reigi 
of Edw, I. the legiſlature thought proper to interpolc, 
and put a ſtop to it, by enacting, by the 3 Edw. I. c. 1 
and 6 Edw. l. C. 10. that ſuch tenant ſhall no mor 
foureli, but have only one eſſoin. 
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Pradice of As this practice of eſſoining (than which there cou if 
eſſoining ex= not perhaps be a greater grievance in judici cel 
ploded. perhap g g ce in judicial procec-i 


ings) is nearly exploded, and the law thereon becom 
almoſt obſolete; it might be thought uſcleis to fay mor 
upon the ſubject: the above being ſutkeient both "| 


cxpla 


mon 


e cou 
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becom 
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B 1. THE ESSOIN DAY. 


>xplain the nature and meaning of thoſe days in the 
'erms, called Eſſin Days, of which frequent mention 


Ws hereafter made, and to ſhew, in this inſtance, (as may 
Moe found in many others,) the great ſuperiority and libe- 
rality of the modern practice, when compared with the 
ancient, 


But, although the practice of eſſoining is nearly, yet 
t is not wholly, diſuſed. In rea! actions, eſſoins may 
ill be caſt, which are entered in the office of the Clerk 


le Eſſeins, where alſo the demandant, or plaintiff, 


nay enter a ne recipiatur, if the eſſoin be not made in 
ime. So in actions againſt peers and members of par- 
iament, where the proceſs is by ſummons and d:/treſs, 
he detendant may {till caſt an eſſoin; but the court will 
vatch over the proceeding with a ſtrict eye, and be glad 
o uſe any ineans to prevent ſuch a delay. Anſon v. Sf 
erſm, 2 Wil. 164. Rook v. the Earl of Leiceſter. 


Pe, 


ED. & E. 16. 


But it is now ſettled, that there can be no eſſoin in a 
de ſonal action. Argent v. the Dean and Chapter of St. 
aul's, E. 23 G. 3. 
Nor is acorporation entitled to an eſſoin. 1%. 
Where an eſſoin is caſt, the parties ſhould adjourn it 


oa particular day; but it that be not done, nor an 
notion made to quaſh the eſſoin, the plaintiff may ſtill 


an imparlance where the plaintiff is prevented from de- 


. the Earl of Leiceſter. 2 D. & E. 16. 


for diſpatch of buſineſs till the Quaxro Die po/t. 


leliver declaration on the firſt day of the following 
erm, but not before, nor will defendant be intitled to 
an imparlance. For the defendant is never intitled to 


laring before the Eſſoin Day, by an eſſoin caſt. Nocte 


It is obſervable, that agreeable to the old practice, 
ſome one of the judges of the reſpective courts, do ſtill 
ontinue to go down to Weſtminſter on the Eſſoin Day 
f each Term, in order to open the courts, and to take 
eſſoins, ſhould any be offered; though they do not tit 


In what caſcs 
eſſoins may be 
now caſt, and 
how. 


In what not 


Of proceedings 


on an eſſoin, aud 


geclivcring decla- 


ration. 


The modern 
practice of 
opening the 
courts on the 
Efloin Day- 


For the reſpective Eſſoin Days preceding the reſpective The different 


Terms, fee the Fable of Terms and Returns hereunto soins. 
annexcd.— But there are alſo other Eſſoin Days in the 
B 4 Terms, 


THE DAY OF EXCEPTION, [B 


Terms, as many as there are return days. But by the 
Eſſoin Day, generally ſpeaking, is to be underſtood, the 
firſt Eſſoin Day in each Term. 


Eſſoin day firſt The Effoin Day is, in lau, the firſt day of Term, the 
gay of Term in Quarto Die poſt being merely a day of grace. Malters 
oy” caſe, 1 Bul. 35. 


When judg- 
ments relate 
thereto, 


Jadgments relate, therefore, to the Eſſoin Day. Ib. 
But that is, if the proceedings were by original ; if by 
bill, tothe Quarto Die poſt. 


A judgment of Hilary Term had precedence to a 
ſtatute acknowledged between the Eſſoin Day and the 
Quarto Die pol. Stanford v. Cooper. Cro. Car. 102. 


But if the Eſſoin Day happen to be Sunday, the judg- 
ment can only relate to the firſt judicial day. Davis v. 

Salter, Sal. 627. | 
A vrit well fued A writ pleaded as ſued out on a day, between the 
-.- + ang Eſſoin Day and Quarto die poſt, held good on demurrer ; 
QuartoDic poſt. far though the court do not in fact fit till the Quarts 
Die poſi, yet in law the Eſſoin Day is conſidered as the 
firſt day in Term. Belk v. Broadbent. 3 D. & E. 184. 


(B 2.) (B 2.) The Day of Exception. 
Of the Day of Of this day, ſufficient explanation has been already 
Exceptions. 


given. It being nothing more than the day next after 
the Eſſoin Day, when the Demandant or plaintiff might 
enter his Exception, and obtain an order called a Ne Re 
cipiatur, that the tenant's or defendant's eſſoin or ex- 
cuſe ſhould not be received, in caſe ſuch eſſoin had not 
been put in, in due time, on the Eſſoin Day. 


Of the Ne Re- 
cipiatur . 


This ne recipiatur may ſtill be entered at the Clerk of 


the Eſſoins, in all real and other actions, in which eſſoins 
are allowed. 


(B z.) (B 3.) The Day of the Return of Writs, or, Retorng Breviun 
| Day. 

It has been before obſerved, that writs were return- 
able at certain ſtated days in different ſeaſons of the year: 
but it does not appear, that there was any preciſe rule 
requiring a Writ to be returnable at any one of — 

ſtate 


How returns re- 
ulated former- 
y. 


4 


> i; THE RETURN DAYS. 


e Need days in preference to another. There ſeems, 
e pwever, to have been ſome difference in the early 
nes of our law, between the length of time allowed 
perſons ſummoned, to appear in. In a law of one of 

e r Saxon kings (Ethered), it is directed, that if the 
's arty dwelt one county off, he ſhould have one week; 
wo counties, two weeks; and fo for every county a 

cek. The ſame is laid down by a law of Henry I. with 

b. reſtriction not to go beyond the fourth week, ubicunque 
by Writ in Anglid; but if the party was beyond fea, he 
ight have fix weeks. There is no intimation, either in 
lanville or BraCton, of any ſuch rule prevailing in their 

a es. It is probable, that the returns in the time of rhe 
he {Witter might nearly correſpond with the ſcheme laid down 
the ſtat. of Dies Communes in Banco, which paſſed in 

e 51ſt year of Henry III. But this act does not give 
g- entire ſatisfaction on that head; for being only a di- 
v. ction to the juſtices in Banco how to fix the returns of 
oceſs which they iſſued, in conſequence of the return 

ſome other writ ; we are ſtill uninformed as to the 


the Ne that governed in the return that was to be affixed to 
er; Na writs. Theſe we know might be obtained in the 
arto Nhe of the Chancery any day in the year. Whether 


ey were made returnable at the pleaſure of the elerks 
no penned them, or, as is more probable, at the option 
the purchaſer ; or whether a certain rule fubſiſted in 
e Chancery-office on this head, we are not able to 
lect. When the original, however, was once returned 


ad) Pancs, the rule for making the return of procels upon 
fter and proceſs upon that procets, was preſcribed by the 
9 at, of Dies Communes in Banco. 
*The ancient mode therefore, of regulating the preciſe 
| not Whurns of original writs, is hidden in obſcurity ; and the 
lertion to he found in many books, and, among others, 
& of Black. Com. vol. 3. p. 277. that the returns of 
. einal writs “ were certainly ſettled as early as the ſtat. 
ſoins I 51 II. 3. ſt. 2.” meaning the ſtatute of Dies Communes 
Banco, is erroneous ; ſince that ſtatute has nothing to 
_ GO with the returp of the __ writ, but only ſettles the 
'urns of the future proceſs, founded upon ſuch original 
it after the original writ itſelf had been returned. 
un-. | 
rear : ¶ ince the ſtatute of Dies Communes in Banco, other 


rule FW'vtes have been made relating to the returns of the 
theſe Nective Terms, particularly the ſtatutes of 16 Car. 1. 
dated „ 


2 Reeve, 56. 


Of the ſtat. oſ 
ies Communes 
ip Banco. 


The uncertainty 
of the aneient 
practice. 


Returns regu. 
lated by ſuble. 
quent ſtatutes. 


THE RETURN DAYS. [5] ö 


c. 6. and 24 G. 2. c. 48. regulating the returns of on 
chaelmas Term, and 12 H. 8. c. 21. regulating the re. 
turns of Trinity Term. 


Obſervations As it is intended. to treat hereafter more at large ll 
upon the Re- the teſte and return of writs, it may be ſufficient at pre. 4 


eee mats ſent, to add a few general obſervations on the ſubject. 


Dies in Banco, In every Term, then, there are ſtated days, called d 
what. in bank, Dies in Banco, upon ſome of er g all origim 
writs muſt be made returnable; they are therefore cala 
General Re= the General Returns of that Term. They are at td: 
turns, what. diſtance of about a week from each other, and have re. 1 
ference to ſome Saint-day or feſtival, near which nl 
tall. Theſe returns are trequently red 7 in the alm. 
nacks, and may be ſeen in the table hereto fſubjoinet % 
But it is to be obſerved, that only original writs, a. 
ſuch other wrirs as are grounded upon them, are to 4 
made returnable on theſe general return days; and as, 11 
many caſes, it is now uſual not to {ue by original, but 1 
bill or attachment of privilege, as will be preſently ſhewÞ 4 
there are other return days, called particular retun 
days, on which all other writs, except originals, or ti 'Y 


— Re- founded upon them, may be returned. A 
N 1 


4 


| 
© 


= 
Theſe particular returns may be made on any day in 5 
the Term, except Sundays, and a few other days, c ca 
Dies nm Furidici (for which ſee poſt C); they exprei 
the particular day in the proccis, and bear reference uf 
the general return day immediately preceding, and ar 3 
faid, therefore, to he made returnable on a day certazn. 


＋ 


When, and how As for inſtance, The general returns of Michaclnaf 
uſed, Term, are on the morrow of all Souls, on the morrovs 
of Saint Martin, and ſo on. Now, if the plaintiff ill 
by original writ out of Chancery, or by any writ gro "li 
thereon, ſuch writ muſt be made returnable on WW 
morrmv of All Souls, or one of theie general return days 
agreeable to the time when it was jued out. But if i: | 
ſue by bill, or attachment of privilege, he muſt make | 
returnable on ſome particular day, or day certain; as d 
ATnday, or Tucſday, or IWeaneſday, next after the mot 
row of All Souls, or aſter the morrow of Saint Martin, 
or the like, as the caſe may he. 

Indeed, a general return day may be made a particalr „ 
return day, and precels, by bill, &c. be returnable ther- 


= 


* * RE" 


3.1 
. as thus: On Tueſday, 


b 


THE RETURN DAYS. 


the morrow of All Souls,” 
mentioning the day of the week,) which may ſome- 
nes be expedient to gain time, 


upon general or particular 


FI 


ſhould be re- 
turndble in both 


Allwrits of capias, and other 
writs iſſuing out of this court, 
grounded on original writs out 
of Chancery. For which rea- 
ſon, the writs in this court are, 
for the moſt part, returnable on 
general returns. Their com- 
mon proceſs, by capias ad re- 
ſpond. being founded on au 
original writ out of Chancery, 
as will be ſhewn hereafter. But 
it is otherwiſe in proceedings 


by, or againſt, the officers of 


the court, as by attachment or 


For that 


agna harta, 


courtson general 


return days. 


In B. R. 
Genetal Returns 
ſhould be tobere- 


[Appendix A- 


In all original writs, there ſhould be fifteen days at In original writs, 


14 days between 
teſte and return, 


re cc This rule of making writs and proceſs returnable, ac- 
pre Ir ding to the nature thereof, 
t. orn days, mult be ſtrictly attended to in both courts. 
| dan} re writs which muſt be made returnable on a general What writs 
igim urn day, are 
call 
it 1:18 In B. R. In C. B. 
e Te. I All writs of capias, ahas, 
thc: d pluries, grounded upon 
alm. Peiaalt out of Chancery, and 
ine; WW writs ſubſequent thereto, to 
i, Wc outlawry. Writs of ſcire 
„as quare executionem non, ef 
to 7 . 
« 1 Jaudiendum errorez, upon writs 
: wt error out of the Common 
I” icas, or other inferior courts ; 
n Writs of capias ad ſatisfacien- 
retun n, ſeri facias, and other ju- 
| tho: ial writs, after judgment 
irmed. Writs De Retorn 
bend, Capius in Withernam, 
day Wd all other writs and pro- ill, 
calle: ss grounded upon any re- 
xpre uri facias loguelgm, audita 
nce u erela, accedas ad curiam, ca- 
1d an / luicur, and every other 
in. dicial writ out of Chancery. 
nehm N. B. In the King's Bench, whenever a writ is made 
oro eturnable on a general return day, it ſhould alſo be with 
iff ue an %icunque, as it is called; that is, inſtead of making ſever, &c. 
d unde returnable on that day at V minſier, it thould ſay, 
on „ where/over we fall then be in Englund; as © on the 
dase morrow of All Souls, whereſoever, &c.” 
if e our 1s removeable with the king at his pleaſure. [ Ap- 
aake dr A.] But in the Common Pleas it is otherwite, 
as ul che writ is made returnable before the king's juſtices 
me efimin/ter, that court being fixed by M 
Aan n not removeable without previous notice gwen, agree- 
I able to 2 Edw. 3. c. 11. [Appendix A. | 
ticuu 
9 Welt between che 7e and return. 


8 
; 


F ormerly 


: 
DAY OF APPEARANCE. [bi 


A certain Formerly it was neceſſary that there ſhould be 15 day 


What writs re- 


between the teſte and return of all writs in the cour/e «i 
the cauſe, even of the writs in execution, if the action 
had been commenced by 9ri;zinal. But as that occaſion 
great delay, it was enacted by 13 Car. 2. ſt. 2. C. 2. $698 
that in all actions of debt, and all other perſonal action 
and alſo in all cgeements, after any iſſue therein joinet 8 
or any jmdgment obtained, in either of the courts, then 
need not be 15 days between the teſte and return of am 
writ of venire facies, hab. corp. jurat ; or, diftring. jura. 
H. fa. or ca. fa. Nor ſhall the want thereof be affignu 8 
for error. But this ſtatute does not extend to any ca. /«. 
whereon a writ of exigent aiter judgment is to bl 


awarded, nor to any ca. /a. againſt deſendant in orde: 
to make bail liable, 


The writs which muſt be made returnable, on a fa 


nunable on par- ficular return day, or a day certain in Term, are, 


ticular returns 
or days ccrtain, 


May be return- 
able on geacral {6 
return days, 1 


Of the Appear- 


— 


— 4 — 3 — 


8 2 _—_— 2 : * 
7 Gd . 
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In B. R, | In C. B. 9 

All bills of Middleſex, lati- All writs of attachment, a 
tats, alias capias, pluries ca- writs ſubſequent thereto, an! 
pias, and all other writs, when writs grounded on 61/ls, file! 
the original proceeding was by againſt attornies, and ſuch 
bill ; alſo habeas corpus ſuper ficers of the court, as are e, 
cepi corpus; hab. corp. ad titled to the privilege of . 
faciend, et recipiend. and all court; as alſo againſt member "ii 
other proceedings thereupon, of the houſe of commons, ant ul 
both before and after judg- writs of habeas corpora, au 
ment. the proceedings thereon. . | 


Theſe particular returns may be made, as before o 
rved, even on the eſſoin days, or general returns, U 
ſpecifying the particular day of the week, and ſo makin; 

the return on'a day certain. But if the eſſoin happen 


_ 


E *_ 
= 
—_ 
* 
3 
- 


1 
_— 
1 * 
2 


on a Sunday, the writ muſt be returnable on Mandi, 
next after, &c. 4 
(B. 4.) The Day of Appearance. ZZ 


Of the Day of Appearance, or Quarto Die poſt, fut 4 ed 
ficient has been ſaid above for the pretent. (See ante B. 
It is a day of favour or indulgence granted to the de 
fendant to appear in, even four days after he has beet 
ſummoned ſo to do, and one day after the writ has be" 
returned by the ſheriff, and the court have therefore g 
poſſeſſion of the cauſe. This practice ſeems to har 
originated from the feudal law, which always alloweli 

thre 


0 . 
_ 
* F 
_ 


= 


Y DIES NON JURIDICE 


I eee diſtinct days of citation before the defendant was 
| 1 udged contumacious for not appearing. The proceed- 
a s, in caſe of defendant's appearance, or of his de- 
CU 


It, will be ſhewn in the body of the work. 


tion; N 
Ine, ; | 

ther, g. Of ſuch Days as are not juridical, or, Dies 
f an NON JURIDICI. 

Jura. = 


ligne. 3 THERE are certain days in the Terms, called Dies 
ca, 4 Juridici, on which care muſt be taken that no writ 


to br made returnable. Such is the Feaſt of the Purification 


orc Einar Term, Aſcenſion Day in Eaſter Term, and the 
½ of St. John the Baptiſi, if it happen in Trinity 
im (unlets it be the firſt day of that Term, namely, 
a pa Friday after Trinity Sunday, for then it is made Dies 
1 , 
WM 4:cus, by ſtat. 32 H. 8. Cap. 21.) 
at, ar VV rits returnable on any of thoſe days would be void. 
o, any eat if a writ be returnable on a Dies non Juridicius, 
u, file which it cannot legally be executed, it ſhall not be 
uch d Wcuted the next day, but is void; and if it be executed, 
are e., a writ of error brought on the proceedings, they 
of th: l be ſet aſide. Harvey v. Broad. 6 Mod. 148. 196. 
zemben ; 
ns, an. Punday is Dies non Juridicus. Davy v. Salter. 6 Mod. 
ra, a >. 
n. 
re c he award of any judicial proceſs upon a Sunday is 
-ns, U. Sir W. ſon. 1 50. So the entry of any judgment 
nakin n record. Ib. So if judgment be given upon a Sun- 
n. ian inferior court. Page v. Faucet. Cro. Eliz. 227. 


Mondo 


o the return of a writ by the ſheriff, Harvey v. 
ad. G Mod. 148. 196. 


F. 
2 


Fa d the courts will take notice of this miſtake, though 
75, lui. 


pes not appear upon the record, but they are only 


Purification, 
Aſcenſion Day. 


St. John Baptiſt* 


Writs if return« 
able thereon, 
void. 


Sunday. 


What may or 
may not he done 
on Sunday. 


How the courts 
will notice that 
dey; 


And attend ta 


inte B. of it, ore tems. Ibid. 

the de. 4 

as bett or the almanack is part of the law of the land. 

has beet od. 41. And the court muſt take judicial notice of We almanack. 
fore gommencement and return days of all Terms. Davy ; 
to hav Wt. 6 Mod. 2 50. 


allowe: be 
the! bo 


E 
=, 
vi 
M0 


; 
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By 


No proceſs ex- 
ecuted on Sun- 


DIES NON JURIDICI. IC ») 


By the ſtat. 29 Car. 2. c. 7. if any perſon ſerve, vi 
execute proceſs, warrant, order, judgment, or dect 
on a Sunday, (except for treaſon, felony, or breach d 
the peace,) it (hall be void to all intents, as if done wit. 


n 
out proceſs or warrant. +1 
1 
Nor arreſt made. For an arreſt therefore on a Sunday, falſe impriſo n 
ment lies. /Fil/on v. Tucker. Sal. 78. 2 
8 a 
Put the perſon arreſted muſt reſort to his action, a 
the court will not, on inotion, diſcharge him. 18 
[FUf. v. Guttery, 5 Mod.. 95. D 
| 5 th 

What might be Beſore the ſtat. 29 Car. 2. all miniſteria acts upon ir 

done before the Sunday, were lawful, though not judicial ones; n 
arreſt by an officer upon proceſs. Machally's caſe. 9 U 
66. 2Cro. 280. Pitt v. Weblay. 2 Bul. 72. >: 

But Q. taking a perſon in execution. Godb. 2 
Wait's caſe. A perſon may now be taken in execui 
on any day but Sunday, . 

What criminal By the above ſtat. 29 Car. 2. execution of proctli > 

proceedings al- warrant, &c. in caſes of treaſon, felony, or breach! 
the peace is allowed.  Þ 

| e 

Fxecut Within this exception, execution of a warrant of Wo: 

Juſtice:s warrant, juſtice of peace for good behaviour, is lawful. 7 , 
| v. Coliſon, P. Ray. 259. But before the ſtatute, it & 
held otherwiſe. Prinßor's caſe. Cro, Car. 602. 

A retaking on If a defendant, arreſted on a Saturday, eſcapes, uh 
may be retaken upon tlie Sunday, for that is not 
execution ot proceſs, but a continuance of the form | 
1mprioument. Jacab v. Dallow.. 6 Mod. 2 31. ; 

But not if the eſcape be voluntary. Bar. 373. 
0 

Eſcape warrant 99 a perſon may be taken upon an eſcape Warrant 
that day. Parker v. Sir I. More. 6 Mod. 95. ea 

nd, 

An agreſt onthe A perſon may be arreſted on Sunday on the Lp 


Chancellor's warrant, on an order of -commitment N 
contempt, for he is conſidered as in cuſtody from tn 
time of making the order; and the warrant is direc 
to the gaoler, and is in the nature of an eſcape warm 
1 Atk. 55. ex parte [Fhitchurch. | 
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On that day a perſon may ſurrender voluntarily. Ib. DENY ſur- 
chder. 
Proceſs on an indictment and attachment for a con- Proceſs on in- 


| dictment or at- 
pt, may be ſerved. Ib. tachment ſerved. 


A man may be taken on an attachment for non-per- The party taken 
mance of an award. Ib. thereon, 


A proclamation upon ſummons may he made, accord- Proclamation on 
> to the ſtatute 31 Eliz. Anon. 5 Mod. 449. ſummons. 


A citation out of the Spiritual Court may be publiſhed Citation out of 
he door of the church, according to the uſage of the 9 
irt, though it cannot be ſerved upon the perſon. Pn 


mb. 5 Mod. 450. Alanſon v. Brookbank. Carth. 504. 


So Hue and Cry may be made upon a Sunday. /7/ait”s Hue and Cry 
ce, Godb. 280. may be made. 


And if the Hundred refuſe to make it, they ſhall be 
iſhed for the neglect. Ib. 


M the 29th May, Reſtoration Day, buſineſs is not — 20%; 
ally done, and only one judge, in general, attends ; n &. _ 
SI" d . c - Ap pe | » u, &. 
butmets may be done on that day, and in Eaſt. 7 G. 3. 
deing the Ja common paper day, the one judge went 
ough the paper, otherwiſe the parties could not have 
I their judgments within that term. 4 Bur. 2089. 


- 


The Practice of proſecuting and defending D. 
Suits by Attorney. 


ORM ERLY, actions were proſccuted and defended The ancient 
the plaintiff and defendant in perſon ; they themſelves Practice of ſuing 
peared in court to make and plead to the charge, or de- — 


. . . ſon. 
nd, which was the object of the ſuit ; nor was it al- 79 5 


able (except in particular caſes) to appoint an attor- 

The modern practice is quite otherwite ; the ap- 
nment of attornies is now generally allowed ; actions 
or the moſt part, conducted by them on behalf of 
parties; and it would be looked upon as extremely 


{1ngular 


OF PROCEEDING BY ATTORNEY. [If 


ſingular for any perſon (not being an attorney,) 
proſecute, or defend his own ſuit ; though any one 
ſtill at liberty ſo to do, there being no law, — 4 
cuſtom may be, to the contrary. 4 


A 


Such a total difference between the modern and 2 
cient practice, may at frſt appear not a little remarkab 
it may therefore be deemed neither uſeleſs nor unſat 
factory, briefly to explain the origin and reaſon of 
preſent prevailing practice of appointing attornie 
how they were, and ſtill ought to be, appointed; 2 
what is now neceſſary for them to do as evidence of (uf 
their appointment, which will lead to the confideratf 
of the memorandum or minute of the warrant of 
_ directed to be filed by the late ſtatute of 25 G. 
C. 80. | 9 


(Di.) D .) The Origin of the prevailing Practice praſecuting | 


defending by Attorney. 0 
ee Parties _ By the policy of the common law, ſays Lord Cul ; 
jo perfor. that ſuits might not encreaſe and multiply, cum ne 


potius reſtringendæ ſunt quam laxande, both plaintiff 3 
| defendant, or demandant and tenant, in all actia 
whether real, perſonal, or mixed, appeared in perſon, 
well in courts of record, as not of record, by rel 
whereof, he adds, there were but few ſuits. I Inſt. 19 
2 Inſt. 249. 


Unlefs the king, But the king, by his prerogative, might have aut 
* rized either party to appoint an attorney, Which 
thoriſed an at- done by a certain ſpecial warrant, called a dedimu | 
torney. teſtatem de attornato faciendo ; and if the judges ref 
to admit ſuch perſon, by his attorney, the writ de at 
nato recipiendo was ſued out to Gompel them ſo to 


F. N. B. 59. 367. 


In particular caſes, alſo the juſtices might ſuf 
deputy, or agent, to proſecute or defend the ſuit for 
parties concerned; but this deputy was not called & 

Reſponſalis natus, or an attorney; but a re/ponſalis,- The latin 
Ns np wig tered from the former, both in the mode of appointine 
tween them and ànd in the extent of authority. The attornatus, or 3 
Attornies. ney, was appointed by virtue of the king's Warren 


D.] OF PROCEEDING BY ATTORNEY. 17 


nit; and that, inſtantly upon, or (if for the plaintiff) 
ven before, the commencement of the ſuit, The ve- 
bonſalis was appointed by the juſtices in open court, not 
til the ſuit was commenced, and the party had ap- 
ared, for it was neceſſary that the perſon appointing 
ch reſponſalis, ſhould be preſent, and make the appoint- 


1% ent before the juſtices in open court. 1 Reeve 169. 
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Again, the attornatus, or attorney, might be appointed 
ith a general authority to act for the party in other 
its and matters; but the re/ponſal:s was confined to the 
rticular cauſe then pending. It is clear, therefore, that 
 attornatus and refponſalis were very diſtinct in their 
tures; although it is too common an error to confound. 
em, and to make them ſynonimous. 


Lord Coke, however, endeavours to guard his reader 
ainſt this miſtake. It appears, ſays he, in Glanville's 
ne, that the juſtices admitted the parties per re/pon/alem 
o ſuo ad lucrandum vel perdendum, verum oportet eum efſe 
ASENTEM in Curia qui reſponſalem ita in loco ſuo port. 
nota DIFFERENTIAM inter reſponſalem & attornatum. 
aſt. 249. 1 Inſt. 128. | 


In proceſs of time, the rigour of the common law, At what period 
h reſpeCt to the perſonal appearance of the parties to attornies were 
it, gradually abated ; and fo early as the 13 Edw. I. many 9 He 
act paſſed, authoriſing perſons, in certain caſes, to 

doint attornies ; which act has, for the moſt part, 

n looked upon as the foundation of the prevailing 

Ctice of ſuing and defending by attorney, and as 

ing every perſon a liberty of appearing, and appoint- 

an attorney, Gilb. C. B. p. 33. 2 Inſt. 378. 

Reeve, 169. 


but this was clearly not the cafe ; ſince by ſubſe- 
nt ſtatutes; 7 R. 2. c. 14. & 15 H. 6. c. 7. this 
lege was further extended to other perſons men- 
ed therein; and it was not until even the 29 Eliz. 


„ that the liberty of appearing by attorney was ex- 
led to defendants in penal ſuits. 


ſeems clear, however, that ſrom about that period, 
zely, the 13 Edw. 1. it became the practice to pro- 
te and defend ſuits by attorney; that is to ſay, by 4 
ty or agent; an 2 ſtrictly defined, meaning 
0 only 
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Who may now 
appoint an at- 
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ſponſalis became of no further uſe, 


nothing remained, when an action was about to If 


OF PROCEEDING BY ATTORNEY. [D 1 


| "2 
only a perſon ſet in the place of another ; accordingly, | 2 

the language of the watrant is—** Talis loco ſus ponit il 
talem attornatum.”'—By the ſtatutes thus authorizing he 


appointing of attornies, with a general power, the n. 


1 
= 
1 
. 


The natural conſequence of this general introduction 
of attornies was, their rapid-increate, together with a 
multiplication of ſuits. | 1 


1 
! +* 
| ©Y 


_ 


When the ſtatutes, ſays Lord Coke, gave way to i 
appear by attorney, it is not credible how, with attor- | 
nies and their multiplication, ſuits in law, for the moſt 8 
part unneceſſary, and for trifling cauſes (when the par. 
ties themſelves might fit quiet at home) increaſed ani 
multiplied. So dangerous, and ſuch ill ſucceſs have ever 
had the breach of the maxims and ancient rules of the 


common law. 2 Inſt. 249. 


So great, indeed, were the inconveniences found 6 
reſult from this rapid increaſe of attornies, that the le- 
giſlature, at different times, hath interfered ; and, 0 
an act of parliament paſſed in the 33 H. 6. we find ther 
number in Norfolk, Suffolk, = Norwich, actually 
limited, to fix in Norfolk, fix in Suffolk, and two n 
Norwich. | | A 


At preſent, however, the number of attornies is un- 
limited; and any perſon may appoint an attorney to pro 
ſecute or defend a ſuit for him, except ſuch perſons 2 
by reaſon of infancy, coverture, or the like, are nd 
ſuppoſed to have ſufficient legal diſcretion to make ſuch 
an appointment. 3 


This evidently thews, that formerly there was a f. 2 | 
gular formal method of appointing an attorney, ant 
which, indeed, ought {till to be obſerved. ' 8 


Which leads to the conſideration of 


(D 2.) The Warrant of Attorney to proſecute and defend. 


When the legiſlature allowed any perſon, at his di ' 
cretion, to proſecute, or appear — plead, by attorney 


brougb- 


D.] THE WARRANT OF ATTORNEY. 


ought, or defended by any one, than the appointing 

an attorney for the conduCting thereof ; which ap- 
intment was made by a certain written warrant, au- 
Porizing ſuch a perſon, as an attorney, to proſecute or 
fend the ſaid ſuit, for, and on the behalf of ſuch plain- 
WM or detendant. 


on | 
{1 
"IM Chis warrant unqueſtionably anſwered many good 
ZErpoſes:—To the court, it was evidence of the autho- 
o Wy of the attorney employed; to the attorney, it was 
=O voucher of his appointment, and of itſelf a retainer 
of his client; to the ſubject, in general, it was a be- 

a. ficial check to the bringing or carrying on of ſuits in 

an rions names without their privity or conſent. 

* 4 That the legiſlature was aware of the uſe and import- 
Nee of thele warrants, clearly appears by a ſtatute ſo 
iy as the 18 Hen. 6. c. 9. where every attorney was 

1 iedded to the penalty of 405. who had not his warrant 

be. ered of record in all ſuits wherein proceſs of outlawry 

% awardable, the ſame term in which the exigent was 


the " 


uall\ y various other ſtatutes, from time to time paſſed, 
2 H. 8. c. 30. ſ. 2.—18 Eliz. c. 14.—and 4 Ann. 
16, particular times were appointed for the filing of 
e warrants, and penalties inflicted in default thereof. 


og 
U 
- 
= 


dy the laſt of the above ſtatutes, the plaintiff's attor- 

ſhould file his warrant the ſame Term in which he 
lares, and the deſendant's attorney the ſame Term in 
ich he appears; and for neglecting ſo to do, the at- 
dey is liable to the forfeiture of 10]. 


put, although ſuch neglect ſubjects the attorney to a 
ty, yet, with reſpeCt to the validity of the pro- 
ings, it is ſufficient, if the warrant be filed any time 
lente lite, (1. e.) before final judgment. Dyke v. Sweet- 

1 Wil. 181. Or, even after judgment, and error 
ght. Vincent v. Bodurdo, 2 Keb. 199. 


4 
And. f | 
fea } ut by the ſtatute of Jeofails, 18 Eliz. c. 14. the 
his d. of a warrant is aided after verdict ; though, in caſe 
ttorne dment by default, it ſeems ſtill neceſlary. 4 Ann. 


t to d 
rough. 


— The 


19 


Of the warrant 
ot attorney t 
proſecute and 
defend. 


Its uſes. 


Of filing the 
ſame of record, 


When to be 
filed. 


Forfeiture on 
default. 


Butproceedings 
not — 


Want of war- 
rant when 
aided. 


20 


The practice of 
appointing by 
warrant now 


diſuſed. 


Perhaps it woud 
be better other- 
wiſe, 


Attornics an- 
ſwerable if they 
truſt even to a 


innocently. 
They ſhould 
ther- fore be 
cautious. 


So ſhould the 
parties alſo. 
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forged power of power of attorney, went to Hodgſon, and commiſſiom 
attorney, though him to bring an action in C. B. againſt Eaton, at the ſu 


-perſon, Eaton, the defendant, muſt have ſubmitted]“ 


BE. 
IS 


THE WARRANT OF ATTORNEY. [D, þ | 
The practice, however, not only of filing, but ene f 
of taking theſe warrants of attorney, is at this day, for 2 


the moſt part, diſuſed. 1 
A mere parol retainer is deemed ſufficient. But pe- 
haps it might be better, and ſafer, if the old pra 
tice in this reſpect were more ſtrictly attended 28 
and greater caution uſed by attornies in procuring a pr. 
per authority before they proceed; for, even if a for 
power of attorney be impoſed upon them, mn are 1. 
ſponſihle for any thing they may do under it, howeFv] 
innocently. 8 3 
E 
In the cafe of Robſon and Eaton, 1 D. & E. 59. 17 Fi 


fact was, that one Davis, having procured a forge 


Fa ——_ 


of Robſon. He did fo, perfectly innocent of the fraud 
and defendant, the action being in plaintiff's name, a 
ſeeing upon the record that William Hodgſon was ti 
attorney put in by plaintiff, paid the money into cou 
which Hodgſon took out, and paid it over to Dau 
who had not been heard of ſince; after which, tu 
action was brought by the plaintiff himnfelf for h 
original debt due. Per Lord Mansfield. There can 
no doubt upon this caſe. The attorney, who truſted 2 
the warrant of attorney, is liable; and Davis, wb 
committed the forgery, is liable to hun. Judgment ky 
plaintiff, , 3 


— 


This ſhewes, alſo, the neceſſity of caution on the pr} 
of the defendant himſelf; and that it is always adi, 
able to be ſatisfied, that the action is, in fact, bro 
at the inſtance of the real plaintiff; for, ſuppole 
attorney, in the above caſe, had not been a reſponſd 


the lofs. 7 

But although no _ warrants may be; at this ul 
either taken or filed of record by - attornies, (thou 
ſtrictly ſpeaking, by the laws ſtill in force they ought 
be,) yet, by a late ſtatate, ſubjecting every ſuch wi 
rant to a ſtamp duty, attornies are now etifoified to 
a memorandum or minute of fuch warrant of atom 
at the particular times, and in the manner menti# 


; Ni 
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herein; as will be more fully explained in the treat- 
g of the 


3.) Memorandum, or Minute of the Warrant, to profecute (D z.) 
Dr or defend. 
d i 
| 4 warrant giv o any 25 Geo, 3.c. 80. 
real By the 25 C. 3. c. 80. f. Saget wo gon t . Mc 
re 8 ttorney to commence, carry ON, OT delen any uit waere to have a 28. 6d. 


ie cauſe of action ſhall be above 40s. ſhall be charged ſtamp. 
N CV! 8 + 
"Frith a ſtamp duty of 28. 6d. 

And in order (as the act expreſſes it) to make ſuitable — attorney 
roviſions for the payment of this duty, it is, by ſe A. 13. Hefending 8 fuit, 
nated, That no attorney ſhall ſuc out any writ or pro- to deliver ſuch 
els, or commence or proſecute, or ſhall defend any ftampt warrant 
it, or appear for any defendant in any aQtion, (for, or 
p expeQation of any gain, fee, or reward,) by virtue 
f any warrant or authority whatſoever, whether verbal 
r written, unleſs ſuch attorney ſhall have delivered a 
emorandum, Or minute, to the proper officer, or his 
puty thereby appointed to receive the fame, duly 
amped with a 2s. 6d. ſtamp, of ſuch warrant or au- 
15 1 ority containing the names of the reſped ive parties to 
ory ie ſuit, the court in which the ſame ſhall be com- 
"= enced, and alſo the name of the attorney or agent 

mediately retained to proſecute, carry on, or defend 
he ſame (agreeable to the form therein, and hercinafter 
Preſcribed), which memorandum is to be entered, or filed 
the w f record, as hereinafter mentioned. 
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_ WM By fcc. 15. the proper officers, to whom the atiornies to the officers 
2 Nee to deliver theſe ſtamped memorandums, and by whom to whom they 

Pole 0 ey are to be duly filed, are on the part of the plaintiff's * e, 

pon ttorney, the ck. or perſon who ſigns the writ, or firſt ghe — 


nice ooceßs, and on the part of the defendant's attorney, tlie or defending 
erk, or officer who files the bail, or enters the appear- he ſuit. 

1 ” I for defendant ; and if bail be put in before a judge, 
su en the memorandum is to be delivered to the judge's 
lerk before whom ſuch bail is put in. 


(S. 21.) If plaintiff file common bail, or enter an No ſuch memo- 
ppearance for defendant according to the ſtatute, he randum — 
nay do fo without entering, or filing of record, any e- aq 


11 cndant ac cards 
emorandum or minute for the defendant. ing to ſlatuta- 


K-43 But 


nnn ̃è 


Except further 
proceedings 


Cant. 


If ancwdefend- 
ant added, no 
new memoran- 
dum neceſſary, 


Memorandum 
neceſſary where 
judgment by de- 
tault. 


Want thereof 
not to vitiate 


proceedings. 


Zut attornies 
forfeit 51. 


Officers not fil- 
ng ſame, forfeit 


This duty not to 
be charged by 
attornies. 


But agents may 


charge them to 


attornics. 


Attornies to 
take out cer- 
tificates every 
year, 


8 - 


Form of the 
memorandum 
or minute. 


raken by deſen- 


memorandum or minute of ſuch cognovit or warran 


MEMORANDUM OF WARRANT, &c. 


But no attorney ſhall, after ſach appearance entered, 
according to the ſtatute, carry on any further proceed. 
ings for ſuch defendant, until the memorandum, or mi. 
nute of the warrant, duly ſtamped, be delivered to be if 
proper officer. S. 22. 1 


S. 24. If a new defendant, by any rule or order 1 
the court, be added to a ſuit after the action be com. 
menced, no new memcrandum or minute is neceſſar; | 4 
upon the ſuing out of proceſs againſt ſuch defendant. 


8. 19. If any defendant, before appearance, ſhal I 
confeſs any action, or ſuffer judgment by default, 


of attorney, muſt be delivered to the proper officer, 
previous to entering up judgment. 


S. 17. Any ommiſſion, or defect in the entering, : 
filing of the memorandum or minute, does not vitiat 
the proceedings. 


S. 16. But the attorney, not conforming to the 68 
is ſubject to a penalty of 5l. I ; 
S. 15. And if the reſpective clerks, or officers, who 
receive the memorandums or minutes, do not purſue the; : 
directions; in the ſtatute, they are liable toa penalty of 59. 


S. 20. None of theſe duties to be charged by +, 1 
attorney to his client; nor inſerted, under any pretence, j 
in the attorney's bill. A 


—= 
-» = 
dM 
1 
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1 
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S. 21. But agents may charge them to the attornie 
who immediately employ them. 


It is, by this ſame act, 25 G. 3. c. 80. 


That attornies are compelled to take out a certificae 
every year, to enable them to act as ſuch attorney; on 
in default thereof, are liable to a penalty of gol. which 
if they live in London, Weſtminſter, within the bills 
Or in Edinbur gh, is ſubject to a ſtamp duty of 5l. _ , 
they live elſewhere, to 31. 4 


The form of the memorandum, or minute to ſue c 


deſend, to be entered in the reſpeCtive courts, or files 
| 0 


ered, 4 of record, as preſcribed in the ſchedule to the above 
ceed. , is as follows: 


0 the 2 In the court of (inſert the name of the por plaintiff. 
*F& ourt in which the proceedings are to be carried on) in 
0 | ngland (or Scotland, or Wiles, &c. as the caſe may 
r e. | 55 : 
com- 4 e. | 
eflar 3 Middleſex to wit. A. B. is retained to proſecute 
y C. D. as his attorney, againſt E. F. (or otherwiſe as 


4a 4 


he caſe may be.) 
= 3 88 A. B. plaintiff's attorney. 
ult, 1% 
ran (If by an agent to the attorney immediately retained, 
acer, Mad, 
3 By G. H. his agent. 
3 Entered, or filed of record, | 
19 IM (As the caſe may require) this day of 
vitiat in the pear of the reign of 
5 (Officer's name.) 
ie ad. The like form for the defendant's attorney (mutatis For defendant. 
"W:utand:s.) 
„ Wha) ln the court of (inſert the name of the 
ſue tht Pourt as before. CLIT: 
of 5% Middleſex to wit. I. K. is retained to defend by 
\ . F. as his attorney, at the ſuit of A. B. 
by the | I. K. defendant's attorney. 
erence, (If by an agent, add,) 
3 By L. M. his agent. 
. FF Entered, or filed of record, this day of 
trominu inthe year of the reign of 


(Officer's name.) 


N. B, Theſe forms are printed, and may be had at 


; Wie ſtationers, or of the officers to whom they are to be 
rtificate A | * 


Pelivered, and who generally keep ſome by them, for 
S EE. 7 nw 

which, T 

he bil. | 


g__ The laſt words, Entered, &c.“ are written, or 
Sl led up by the officer whoſe duty it is to receive the 

emorandum, and file the ſame ; fo that the former part 
ly is neceſſary to be wri 
7 


0 ſue 0 i LCN or filled up by the attor- 


or files 
0! 


C4 Thy: 


TABLE OF TERMS AND 


Thus have we conſidered (and from the length of the 
act of parliament, 25 G. 3. neceſſary to be ſtated) a Þ 
briefly as the ſubject would allow, the nature and origin 
of the proſecuting and defending by attorney, the mode 
of appointment by warrant, (which of late years ſeem; 
to haye fallen into diſuſe,) and the memorandum, « 
minute of the warrant or authority to proſecute or de- 


fend, requiſite to be filed. 


c As the above remarks equally apply to all actions 
whether bailable or not bailable, and relate as well to the 
proceedings at the commencement of a ſuit, as in other 
parts thereof; and as frequent occaſions will ariſe, in We 
the courſe of the work, to refer thereto, it was thought I 
proper to throw them into a detached head, and to intro- 
duce them in this place, among other general intro- Þ 


duCtory obſervations. 
. 
"IP rt 
„„ ĩ B LE 
; or THE 


TERMS and RETURNS in B. N. and C. B. 


MICHAELMAS TERM 
Contains three Weeks and two Days, and hath four Returns 
It begins on the 6th of November, if not Sunday, other- 
wiſe the th, and ends on the 28th of November, if not Sun. 
day, otherwiſe the 29th. n 
The zd of November is the Eſein Day of this Term. 


For the regulation of this Term, vide ſtatutes 16 Car. 
c. 6.—24 G. 2. c. 48. | 
BY ORIGINAL. BY ATTACHMENT OF PR; 
VILEGE, BILL, w. 
f 1. On the Morrow of All Souls. 1. On (*) next after the Morro» s- 
Any day in the 90 All 80 
week that plain- 2. On the Morrow of Saint Martin. 3. On ( ) next after the Morro! 
riff wiſhes mm 0 gf Saint Martin. 
to be returnable, 3. In 8 days of Saint Martin. . On( ) of Sai! . 
cxcept Sunday. 2 f 3 4 * 


4. In 15 days of Saint Martin. 4+ Qn () next aſter 15 days oſ Sait 
—_— 


in 


gt b 
If a latitat or bill of Middleſex be made returnable in this . 
Term on Saint Martin's day, which may e done, it muſt bt 
thus, on Tueſday the Feaſt of St. Martin,” ſpecifying ww Þ 
day on which the Feaſt of Saint Martin happens to fall. 


HILdR! 


the 
* 
igin Ef 
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0 


. 


turns, 
other- 
t Sun. 


m. 


% 


AT. |, 


F PRI 
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Morrov 
Morrov 
of Sai! 
; of Saint 
in thi 
nuſt be 
ing thi 
all. 
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In 8 day: of Saint Hilary. 


> In 3 Weeks /@) of Eaſter. 
3. In 1 month a/ of Faſter, 
4. In 5 weeks from Eaſter Day. 


RETURNS IN B. B. AND C. B. 


HILARY TERM 
Contains three Weeks, and hath four Returns. 


It begins the 23d January, if not Sunday, otherwiſe the 


4th, and ends 12th of February, if not Sunday, otherwife 
he 13th, 


The 20th of January is the Ein day of this Term. 


In the Exchequer, it begins eight days before the ful 
erm in other courts, 


BY ORIGINAL. BYATTACHMENT, BILL, e. 


| ry. 
=. In 15 days of St. Hilary. 2. Ou () nextaſter 15 days of Saint 
d ilary. 
. on the Morrow of the Purifi- 3 On () next after the Morrow o 
cation, the Purification. 
In 8 days of the Purification, 4. On () next after 8 days of the 
Purification. 


Writs muſt not be made returnable on the 2d day of Fe- 


ruary in this Term, it being a Dies non Furidicus.— This is 
an i/uable Term. 


EASTER TERM 
ontains three Weeks and fix Days, and hath five Returns. 


It begins the Wedneſday fortnight after Eaſter-day, and 


ads on Monday before Whitſunday. 


The Sunday next preceding the Wedneſday fortnight 


after Eaſter-day, is the Ein Day of this Term, which, 


lling on a Sunday, is held on the Monday. 
In the Exchequer, it begins eight days before full Term 


in the other courts. 


BY ORIGINAL. BY ATTACHMENT, BILL, e.. 
1. In 15 days of Faſter, 1. On () next after 15 days of 
Faſter. 


2. On () next after 3 weeks from 
the day of Eaſter, 
3- On () next after one month 
from the day of Faſter. 
4. Op () next after 5 weeks fronr 
the day of Faſter. 


5. On the Morrow of the Aſcen- 5. On () next after the Morrow of 


fion, the Aſcenſion, 
Writs muſt not be made returnable on Aſcenſn Day in 


this Term, it being Dies non Juridicus. 


(a) In B. R. in theſe two Returns, it is uſual to ſay after Faſter, and 


not of Faſter. All the other Returns are the fame in both courts. 


TRINIT? 


1. On * after 8 days of Saint 


Ge 


TABLE OF TERMS, &c. 


TRINITY TERM 
Contains twenty Days, and hath four Returns, 


It begins the Friday after Trinity Sunday, and ends off 
the Wedneſday fortnight after it hegins, unleſs that das 
happens to be the 24th of June, and then on the dM 


tollowing. 


Sunday, is the Ein Day of this Term. 
In the Exchequer, it begins four days before full Tern 


2 
7 
% 


3 


K. 
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in the other courts. * 
For the regulation of this Term, vide Statutes 51 H.) 


ſt. 2. and 12 H. 8. c. 21. 


Br «ORIGINAL. BY ATTACHMENT, BILL v. 
1. On the Morrow of the Holy 1. On () next after the Morrow 
Trinity. the Holy Trinity. 


2. In 8 days of the Holy Trinity. 2. On () next after 8 days of the 


Holy Trinity. 


4. In 3 weeks after the Holy Tri- 4. On () next after 3 weeks of 


nity. oly Trinity, 


Writs muſt not be made returnable on the 24th Jur! : 
(Midſummer Day) if it falls in this Term, unleſs it happes, 
to be the Friday next after Trinity Sunday, then they mi 


by ſtat. 32 H. 8. c. 21. 
This is an able Term. 


N. B. Upon all days in Term (except Sundays, aui“ 
ſuch as are deemed Dies non Furidici, which are ſpecific 


in the above Table) writs may be made returnable. 
original writs, or founded on ſuch, then on one of the 
general Return Days: if by bill, attachment, or the like 
then on a particular day in the week immediately referrin;| 
to the laſt general Return Day, in manner above- men. 


tioned. But ſee ante, B 3. 


= 
2 


The Monday next prooerenng the Friday after Triniſſ 
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Holy Trinity. 3 
3+ In 15 days of the Holy Trinity. 3. On () next after 15 days of 12 
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RULES and CASES of PRACTICE 


IN THE COURTS OF 


'Y &ng's-Bench and Common-Pleas. 


SA. 


CHAP. I. 


4 f the ſeveral Ways of bringing Actions in the 
Courts of King's Bench and Common Pleas. 


JC) In the Court of King's Bench. 
: 8 © 
E (A 1.) In common Caſes. 
1. By Bill. 
2. By Special Original, 
(A 2.) In particular Ca/es. 
1, By Bill againff Attornies, Priſoner, 
Peers, Ge. | 
2. By Attachment of Privilege. 


J 1 (B) In the Court of Common Pleas. 


8 — 
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— 2 » yr 


or 1 (B 1.) In common Caſes. 

rrin;hs 1. By Original and Capias. 

men 2. By Original Quare clauſ. freg. and 
Summons, 


(B 2.) In particular Ca/es. 
1. By Bill againſt Attornies, Peers, Ec. 
2. By Attachment of Privilege, Cc. 


CO > > — ——  —  — —— — 


; writers: It is ſaid, by Bracton and F 
hl aliud quam jus proſequendi in judicis quod ſibi de- 
ur. By Lord C. J. Coke (Co. Lit. 285.) it is called, 
A legal 


A N ACTION is defined differently - different ,, ation, 
cta, to be what. 


1 

1 
1 

. * 
cc. 
* £4 | 
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„A legal demand of one's right.” By another learne{ 
author (3 Black. Com. 116, 117.) it appears to be con. 
{idered as a remedial inſtrument of juſtice, whereb 
« redreſs is obtained for any wrong committed, or rig 
„ withheld.” But, more immediately to anſwer ou 
preſent purpoſe, it may not, perhaps, be improper; 
defined, The method preſoribed by different ſtatute; 
and by the rules and practice of the reſpeCtive coun 
for the recovery of any debt due, or of an equivalen 
in damages for any injury ſuſtamed.”” 


28 ACTIONS IN GENERAL, 


Pe 
x 
Ty 
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How to be The firſt queſtion which naturally ſuggeſts itſelf, 5 
brought. What is the method fo preſcribed ? In what way is thi! 

legal mode of redreſs, called an action, to be enforced“ 
Which leads to the conſideration of the ſeveral ways c 
bringing actions in the reſpective courts. '2 


(A in B. R.) A. Of the ſeveral Ways of bringing an Adi 
in the Court of King's Bench. 


(A 1.) | (A 1.) In all common Cafes. . 
7 . 13 4 

1. Iy Bill, | E. 

2. ty Special Original. 


— ũ 
* 1 
P \ "TR" 


What meant by By common Caſes, is to be here underſtood, ali ſud} ; 
common caſes. actions as are brought by one common perſon again 


another, where the defendant is not a priſoner in tl} 
actual cuſtody of the court. 


MM - * am. 


e 

It is well known, that the preſent uſual method i 
ſuch caſes of commencing a ſuit in the Court of King 
Bench, is, either by / f Middleſex, or latitat. 


But the bill of Middieſex and latitat, ſtrictly ſpeak 
ing, are nothing more than proceſs to bring the party in| 
court, founded upon a certain plaint, called a bill, ſu } 
poſed to have been previouſly filed by the plaintiff. tu | 
which reaſon this mode of proceeding is termed, B 


BILL. 


- WM. -, 


xt, Of proceed! As this /, which, for diſtinction's ſake, we will ci 
ings by bil. the or7ginal bill, is not, in point of fact, now filed, bv 

the proceſs of the bill of Middleſex is ſucd out, in tit 
Miſtaken or firſt inſtance; the Former is too often confounded wit 
other bills. the latter; or ſometimes it is as erroneouſly miſtake 
10 


HOW BROUGHT IN B. R. 


1 or the fame kind of Bill with that filed in proceedings 


arn Y $2 i * 
8 a inſt attornies and priſoners. 
ered; 8 


l LS 


— 
£3. 


-ords as the nature of the ſubject will admit, to ex- 


| L lain this general mode of proceeding BY BILL in common 


a afes. 


The Court of King's Bench had always, from its 
rſt eſtabliſhment, an original juriſdiction over criminal 


7 { 
ffences, or pleas of the crown; and alſo over ſuch 
. matters as were in breach of the peace, and there- 


ere denominated, zre/paſſes. ¶ Appendix A and B.] [pms : 


It alſo neceſſarily poſſeſſed a mode of proceeding pe- 
uliar to itſelf, as inc idental to ſuch original juriſdiction: 
hich mode of proceeding was by 57¼. And as this ju- 
iſdiction at firſt extended only to ſuch civil matters as 
ere deemed treſpaſſes, it was neceſſary that this 6/7 
ould alledge, generally, a rre/þaſs to have been com- 


By ſpecious contrivances, and ſubtle legal fictions 


"JI Appendix B.], this juriſdiction over civil matters was gra- 
daally extended, and the Court of King's Bench now 
takes cognizance of all *per/ona/ actions, equally with 
che Court of Common Pleas. | 


But this cognizance is ſtill founded upon the legal ſup- 


Ipoſition, that a treſpaſs has been committed. | Appen- 


7 . x | 4 4 * g 5 . 
is The fame mode of ET, therefore, by ll, pre- 
ails, and is the general way of bringing actions, as well 


in treſpaſs, as in all common caſes. 


29 


To prevent, therefore, any ſuch miſconceptions, and a, _ 
XZ fiſt the reader in the better underftanding of the — 
Practice of this court, we will endeavour, in as few 


Wnitted by defendant. It has, therefore, ſometimes been called the bill 
Falled, and not improperly, the bill in treſpaſs. (Tid's in treſpaſs. 
"WP ract.) | | 


But, although the ſpecies of action by bill, at this The ancient and 


nally confined to caſes of force or treſpaſs only; yet 


So alſy of mixed actions, as cjeAment, & c. but the Court of C. B. 
Hill cxerciſes excluſive juriſdiction over real actions, a4 writ of right, &. 


the 


aux uſed in al civil matters, is the ſame as was origi- preſeut mode of 
roceeding by 


ill, the ſamcs 


30 ACTIONS IN GENERAL. Cb. 
the modern practice of commencing ſuits (by 6:1! u rt 
Middleſex and latitat) is very different from the ancient, 3 : 
| x —_ 

But the practiſe Formerly the practice was, actually to file, in the ill 
83 inſtance, a certain plaint in writing, with the prop: .“ 
officer of this court, charging defendant, generally wit 
the commiſſion of ſome treſpaſs [ Appendix B.]; and thi 

plaint was called the 42/7, and is the ſame as we hari 

before called the original bill, and the bill in zreſpaſi. 
The ancient Upon this bill being filed, there iſſued the 2 to bring 
practice. the defendant into court, to anſwer to this plea of tre. 
paſs, which was afterwards more at large ſet forth, when e 

. defendant appeared in court, in lain 's declaration. 


SOT INT "YL 


L 
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This proceſs, according to ſome writers, was an .. As 
tachment; and if the ſheriff returned, that defendant hu 
nothing by which he could be attached, there the mm.” 
iſſued a precept in the nature of a capias.— According 
to other authors, the precept was the fir/# proceſs thu 
iſſued to compel an appearance. But whatever the ar 
cient mode might have been, it r became the 


ot 


practice to ſue out the precept in the firſt inſtance. A- 

pendix B.] 7 % 
The bill of This precept was alſo called a þ://; but ; way of d 
Middleſex. diſtinction, was further denominated, a bill of the pa- 


ticular. county in which the court fat ; for which reaſon it 
| Why ſo called. js now called a bill of Middleſex. If. the defendant were 
not to be found in that county, the ſheriff returned the 

precept accordingly, nor eſt inventus; and thereupon 2 

writ iſſued to the ſheriff of ſuch county wherein it ws Þ 

thought defendant would be found; reciting, that the] 

former precept had iſſued, and had been returned, and tha i 

The teſtatum, /te/tatum ei, 1. e. it was teſtified, that the defendant (la- 
_ * tat) lie hid and lurked in the county, to the ſheriff of 
7 which this laſt writ was directed; and from theſe two 
words in the writ, which was formerly in Latin*, it Þ 

was ſometimes called a teſlatum bill of Middleſex ; but 

more commonly a /at:tat. 


Alteration in As the chief uſe of this plaint, or bill in treſpaſs, was 
cient practice. to bring the defendant within the juriſdiction of this 


* It was not till the reign of George the ſecond that law proceedings 
were in Engliſh ; when, by the 4 G. 2. c. 26. they were directed ſo to 
be, and alſo to be written in a common legible hand and character, and 
not in court hand. 


coun 


1,1.) now BROUGHT IN B. R. 


rt [Appendix B. J. when this juriſdiction became 
re firmly eſtabliſhed, the actual filing of this bill fell 
o diſuſe ; and that precept, which was before ny as 
ne proceſs, after the bill was filed, became in fact as 
original proceſs, and was (as it now is) ſued out 


1 of 
ent. 4 


1 


fark I 


ky i N the firſt inſtance. 

2 3 Still, however, a bill was, and yet is, preſumed to be firſt 

af. ; and, in order to ſhew the nature of the proceed- 
- . the words by 6:11 are inſerted in the bill of Middle- 


ſo that the bill of Middleſex ought not to be 


DW ough it too often is) taken for the original bill, or bill 
„/p, /uppoſed to be filed. 


1. 
13 N s one innovation generally introduces another, the 
hat Neſſity even of ſuing out the 4 of Middleſex, in order 


W warrant the latitat, and which was formerly ſtrictly 
Wic1ed ro [Appendix B.], was gradually diſpenſed with; 
unleſs the bill of Middleſex was actually wanted 
account of the defendant reſiding in that country, it 


a. 6 that 
the ame the practice to ſue out the /arztat, in the firſt 
BY tance, into the county where he was to be found. 


. ow, therefore, two efſential things were preſumed to 


8 ; d returned non eft inventks. © 

| Strange as theſe legal fictions and. preſumptions may 
WJ firſt appear, it is upon them that the prefent practice 
commencing ſuits by , of Middleſex and /atitat is 


31 


lutroduction of 
pre ſent practice. 


Noe been done, in order to authoriſe t is latitut; 
nely, the or4ginal bill, or bill in treſpaſs, to have been 
d, and alſo a bill of Middleſex to have been ſued out, 


L's Fuded. If the detendant, therefore, live in Middle- 
the che firſt proceſs is now a bill of Middleſex, If he 
2 to be found elſewhere, the firſt proceis is a latitat. 

1 5 11 28591 | 


och, then, is the general deſcription of the ancient 


two Þ | © of 
- it modern mode ot proceeding by 5% in common 
bu es; a mode very different from any other proceedings 


W vill, eicher in this court, cr the court of Common 
Wea. Which difference is clearly diſcernible if the 
Wriicular characteriſtics! of this crigmal bill, or bill in 
% be attended to. For, -* 


ding ift, In this bill it was abſolutely neceſſary to alledge 
on 1.77% committed, — which is not the caſe with other 
1 S. a FW | 


24d, This 


Characteriſtics 
of the origin 
bill or bill in 


treſpaſs. 
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2d Proceedings 
in B. R. 


By ſpecial , 
Gigi. 


particular caſes, where the defendant is a privileg 


gaſes, actually to ſue out any original; but the proce} 


ACTIONS IN GENERAL; IC. 


zd, This bill is peculiar to this court; whereas iſ 
proceedings by bill againſt attornies, members of pi 
lament, and the like, are equally uſed in the coun 
Common Pleas. | | 3 

3d, This bill is fornded upon the origii juriſditin 
of this court, as the court of criminal judicatur 
whereas other proceedings by bill, are either fou 
upon the juriſdi&tion of courts in general, over the 
__ immediate officers and priſoners, or are given Wl: 

atute. 8 9 


1 x 6, 
1 


4th, This bill is uſed in all common actions betwes 
common perſons ; whereas other bills are uſed only 


perſon, or a priſoner in actual cuſtady. I 

But it is obſerveable, that although this way of brin3 
ing an action by /, is the general mode of proceedi 
in this court, in all common caſes, and is founded upd 
its own origezal jurifdiction ; yet the court of King 
Bench may alſo take cognizance of any perſonal action 
by virtue of a delegated authority from the court ＋ | 
Chancery. N | 2 


Another Way, therefore, of bringing an AQio® 
in this Court, is by ORIGINAL WXIr. 

In ſome caſes, indeed, it is abſolutely neceſſary w 
proceed by orignal ; and in others, it is ſometimes ai 
viſable. (See Poſt. chap. 4.) | 


{ 


The mode of . proceeding by original, is preciſely * 
ſame as in the Court of Common Pleas, fuunded upu 
the ſame kind of original writ, and proſecuted nearly i 
the ſame way ; only, with this kfrence: that in tha 
court, (as will be thewn,) it is not cuſtomary in comm 


by capius iſſues in the hrſt inſtance ; whereas in pr 
cceclings in this court by original, the real original v 
muſt a&fually be ſued out before any proceſs can iflue f 


it is therefore more properly called, proceeding by /- 
cial orginal. 1 
Upon the whole, then, we find, that there are tw 4 

. . . . . . 0 * 

ways ef bringing an action in this court, in comm” 4 
Calc, * 1 


1] HO.] BROUGHT IN B. R. 3: 


pu es, (i. e.) by one common perſon againſt another, 
ere the defendant is not a priſoner in actual cuſtody ; 


1ſt, By BILL,—called, for diſtinction ſake, the original 
tan . or bill in treſpaſs, which is a proceeding founded 
n the original juriſdiction of this court. 


a., By ORIGINAL WRIT, or, more properly, by 

Mia! original ; which is a writ iſſuing from the court of 
MWancery, delegating to this court an authority to proceed 

twee the . 

nly i: 2 1 A 

leg now remains to explain the ſeveral ways of bringing The other 
ons in this court in ſuch caſes as may be deemed ex- modes of pro. 


3 HEL ceeding in this 
ions to the above general mode of proceeding ; but as court in — 


bring; i preſent volume only relates to the bringing and pro- hr caſes, 
cedin ung of actions in common caſes, we ſhall here content 
up elves with the mere enumeration of theſe ſeveral 
King er methods of proceeding, without attempting any ex- 


cdi ation thereof. 


urt d 4 


2.) The ſeveral Ways of bringing Aftions in this Court in (AZ.) 
particular Caſes. 


cio. 


Peſides the two modes of proceeding as above-menti- 
ary ti . which relate to common caſes, actions may be 
nes a Mugght in this court: 


d, By bill againſt pri/oners : the mode uſed in all com- Againſt pri- 
caſes where the defendant is a priſoner in actual ſonerv. 
ody of this court. 


ely tw 
d upuy 
early u 
in tha 


th, By bill againſt attornies, or officers of th Againſt attor- 
comma F 8 , officers of the court. *. 


e mode uſed whenever an action is brought again/? ** 


proce attorney or officer. 

in pio, 

al 2 h, By attachment of privilege ; the mode uſed when By attornies,&c. 
| iflue 


by fl ction is brought by ſuch attorney or officer. 
3 och, By bill againſt peers and members of parlia- 98 


15 ; a mode given by the ſtatute 12 & 13 W. 3. 
are tig betore which all proceedings againſt them were 4 
Lt (7716 
calc, 


D Such 


B. 
(In C. B.) 


(B 1.) 


its authority de- Its authority is founded on original writs, iſſuing A 


legated. 


Why originals 
iſſue 8 


ACTIONS IN GENERAL. la 


Such are the ſeveral ways of bringing actions in til 
court in particular caſes; upon which, as they will 
more fully treated of hereafter, no further obſervat Y 
will in this place be made, than that the ſeveral | 
mentioned modes of proceeding by 6://, are all differ 
from the mode of proceeding by bill in common cal 
nor do they poſſeſs one of thoſe criterions above- m 
tioned, by which the latter bill is peculiarly marked a 
diſtinguiſhed. 1 


-* 
2 

13 
—_— . 


1 
4 


(B) Of the ſeveral Ways of bringing Actions I 
the Court of Common Pleas. A 


(B 1.) In all common Caſes 

1. By Original and Capias. A 

2. by Original quare clauſum fregit, i 
Summons. I 


The court of Common Pleas does not poſſeſs 2 
original juriſdiction; nor has it, like the court of KU 
Bench, any mode of proceeding, in common caſes, pes 
liar to itſelf. 3 


"T6 p 
» 1 5 
4 


of the court of Chancery, (the ſame as thoſe before W 
tioned, by virtue of which the court of King's Bi 
alſo iometimes takes cognizance of aCtions,) wi 
original writs are the king's mandates for the cout 
proceed in the determination of the cauſes ment 
therein. | 5 


The eaſon of original writs iſſuing out of Chan 
is, becauſe, when the courts were united, which = 


Chancery: formerly the caſe [| Appendix A. I, the Chancellor held 
Ty y e [ Appendix A. |, the Chancellor hel" 
FORD ſeal ; therefore, when they were divided, he ſtill kY 
ing the ſeal, ſealed all original writs. Gilb. C. P.! 
eee 
Iſt, Of proceed. In all perſonal actions, therefore, brought by i 
ings in * A by againſt common perſons, the only way of proceedin; lt 
. amd ca this court is, by original. 0 
Original not Formerly it was abſolutely neceſſary, (as it is ne 
really ſued out ; proceedings in B. R. by original, and /ometimes in e. 
court, ) to ſue out the original writ before any «Pp 


could iſſue againſt the defendant, which was only = 
7 
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4% to bring him into court: but now the actual ſuing 
of the original writ is diſpenſed with in all common 

Nees, and the capias goes, in the firſt inſtance, againſt 
| Wc defendant. F LOO M 


fene | 

call An alteration, ſimilar to that in the King's Bench, of 
me e bill of Middleſex, or /atztat, as before obſerved, being 
ed u Mued without any original bill previouſly filed. 


But if it be the intention of the party to proceed to out- ee oh 
wry, then a ſpecial original mult be m_—_— ſued out, 

d the mode of proceeding according to the ancient 

actice, ſtrictly adhered to; ſo, if judgment be by de- 

ult, and a writ of error brought, a ſpecial original muſt 

> taken out, and filed, to warrant the — 1.55, but 

e want thereof is cured after verdzet. 


Otherwiſe the common capias, without any original 
ually ſued out, though pre/umed to be ſo, is the uſual 
ay of commencing an action in this court in all common 
ſes. | 


There is, -indeed, one other way, of proceeding in this 
hurt in common Caſes, which is ſometimes uſed. 


lis called, proceeding by original quare clauſum fregit. 24, Of proceed- 
Be or a more particular account thereof, ſee Appendix G. ee nap 
i ſuffce here, to obſerve, that this method of Bl. 

n cceeding is grounded, in point of law, upon the ſame [Appendix C.] 
ent nd of original writ as the uſual proceeding above- men- 

ned by capias is; the only difference between them 

ing in the 4 proceſs after the original is ſued out, or 
hanc leaſt /uppoſed fo to be; for in this laſt caſe alſo, the 


uch ccial original is not actually ſued out in the firſt in- 
held WW oce. 
ill ke | 
P.; Inſtead of the proceſs to compel the appearance of the Byſummonsand 
WF (cndant, being by capias againſt his perſon, it is, in diſtreſs. 
by 2289's caſe, by /ummons and diſtreſs againſt his goods. In 
din word, it is the fame as the ancient mode of proceed- 


g in this court was, before the general introduction of 
c pus; which was originally allowed but in few 
s notes, and thoſe ſavouring of criminal offences, but was 


25 erwards extended to all civil actions. The adyantage The advantage 
ny use of this mode of proceeding, by original quare thereof, 
nly r 1 & 


5 
— 
_ ö 2 


95 1 ACTIONS IN GENERAL, (cn 
clauſum fregit, is, where a defendant has effects whic! 15 f 
can be diſtrained, but he himſelf cannot be met with 
be perſonally ſerved ; the proceſs by capias requiring . 


ll ſonal ſervice, which is not required in the procels h 

il There are two ways of proceeding, therefore, in wY K 
court in common caſes, viz. | I : 
iſt, By ORIGINAL, or by capias founded upon . 1 
| original, | =; 
| . 
| 2d, By ORIGINAL QUARE CLAUSUM FRE th. 
| GIT, or by ſummons and di/tre/s founded upon ti: R$, 
Il original, = ir 
| It is to be obſerved, that the above mode of proctei 4 1 
1 ing by original, relates only to actions between comma oe 
1 perſons. | Men 
For when any attorney, or officer of this court, eite Md 

ſues, or is ſued, the proceedings originally commence in i Me 
court, and have no foundation in Chancery. © $i 


So proceedings againſt peers and members of pati Pill 
ment, may be either, as at common law, by ory 
nal, or agreeable to the ſtatute 12 & 13 W. 3. c.) Mke 
by bill. * II 


But as the mode of proceeding in theſe particul ? 
caſes, will be fully conſidered elſewhere, we ſhall, 1 
this place, merely enumerate, (without any fur? 
comment.) 4 


(B 2.) (B 2.) The ſeveral Ways of bringing Actions in this Court, J 
particular Caſes. - 


A third way of commencing an action in this court ; f 


Againſt attor- zd, By bill, —uſed in all actions againſt the atm 

and officers of this court; which method is ground? 
upon the common law of the land, the general jun 
diction of courts over its own officers, and the eſtabliſh 
g of this court, uſed and approved time out Þ 
mind, | x 


© 
2 
3 
© 
ZAY 
| YR * 
TIS 
. . > . 


intiff in the action; whic 
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4th, By Bill. —uſed in proceedings againſt peers, and Againſt peers, 
mbers of parliament, (which method is given by ſtatute 
& 13 W. 3. C. 3. | 


5th, By attachment of privilege, which may be uſed in By attornics. 
caſes, where any —_— or officer of the court, is 

method is likewiſe ground- 
upon the 1 privilege of ſuch officers, and 


e long eſtabliſhed cuſtom of the court. 


y The above are the ſeveral ways of bringing actions 
the reſpeCtive courts of King's Bench and 9 — 


eas; but, as this volume is confined merely to the 
Wactice of commencing and proſecuting ſuits in common 


1 3 ſes ; the only modes of proceeding with which we are 


preſent concerned, are the proceedings by bill, where- 


is founded the 5, of Middleſex and latitat, and the 


oceedings by ſpecial original, in the Court of King's 
nch; and alſo the proceedings by original, whereon 
founded the capias, and by original quare clauſum fre it, 
d ſummons, in the court of Common Pleas. And as 
e proceedings by ſpecial original in the King's Bench, 
xd by original quare clauſum e and ſummons, in tlie 
ommon Pleas, are only uſed for certain purpoſes, they 


„in not be blended with the general mode of proceeding 


bill of Middleſex, latitat, and capias, but, for the 
e of peripicuity will be conſidered in a ſeparate and 
ſtint Chapter, 


Actions bailable 
or not. 


[Appendix D.] 
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e HAP. l. * 
In what Caſes ſpecial or common Bail is 1. 
ſpectively required; with ſome Remark 


upon the Conſequence of arreſting pi 


vileged Perſons, and of their Remedy an! 
Diſcharge. 3 


AcTions are either perſonal, real, or mixcd, 


Perſonal actions are ſuch whereby a man may clain, 8 
firſt, a debt, or perſonal duty, or damages in lieu there! 
or, ſecondly, a ſatisfaction in damages for ſome injur 
done to his perſon or property. | 


2 1 


The former are ſaid to be founded on contracts; % 
latter upon torts, or wrongs. Of the former nature, wa 
all actions of debt, covenant, or upon promiſes ; of tz 
latter, all actions for treſpaſſes, nuifances, aſſaults, luz 
der, and the like. | | 3 

Real actions, which concern real property only, 2 
ſuch, whereby a man claims title to any lands or teri 
ments, rents, commons, or other ee ing. 
ſimple, fee tail, or for term of life. But theſe are m 
much diſuſed, ſince a more expeditious method of tryß 
titles hath been introduced by other actions, perſonalæ 
mixed. | 3 


Mixed aQions are ſuits partaking of the nature of 
other two, wherein ſome real property is demanded, 2 
alſo perſonal damages for a wrong ſuſtained, as ejed me 
and waſte. 3 Black. Com. 117, 118. 1 


'® 


2 
<Y 
2 
x 
E 


Under theſe three heads, may every ſpecies of 
medy, by ſuit or action in the courts of common law, 
compriſed ; but it is to the firſt of theſe, namely, to; 
ſonal ac lions only, that the preſent volume of this wil 
relates. A 


Again, ACTIONS are either BAILABLE of 
bailable. (For the origin and hiſtory of ſpecial bail 
civil actions, lee Appendix DD. - 


The mode of proceeding at the commencement 0! 
{uit varies accordingly. 


"i SPECIAL OR COMMON BAIL. 
I In the fir/? caſe, the defendant may be arreſted, and 


mpelled to go to priſon, or to procure real and re- 
*ZDÞon{ible ſureties for his appearance, commonly called 
8 fe. 3 ecial bail. 
nark OE. 
pi In the /a/?, he is only ſerved with proceſs requiring him 
appear to plaintift's charge, which is effected, if the 
Wit be in the Common Pleas, by his entering an appear- 
e; or, if in the King's Bench, by his putting in, or 
Wing, what is called common bail. 


The firſt thing, therefore, neceſſary to be known when 

action is about to be commenced, is, whether it be 
able or not; or, in other words, whether the defend- 
it ought to be arre/ted, or only ſerved with proceſs. 


To diſcover whic , it may be uſeful to conſider, 


WHAT CASES SPECIAL OR COMMON 
BAIL IS REQUIRED, 


| Now this depends upon | 

. The NArTruRk of the Cauſe of Action, and its O- 
ly, 8 JECT, as if the AQion be 

r ten: (A 1.) For a Debt, or Demand of Money due. 

, ini (A 2.) For Damages unliquidated, 


re, Ul J 
of i: 
, lad 


4 
* 


4 
3 


Eons 


re nuY (A 3.) Founded on a Penalty. 

F tron (A 4) On a Judgment recovered, 

mal x (A 5.) On a penal Statute. 
1 (A 6.) A ſecond Action for the ſame Cauſe, pending the firſt, 
| or otherwiſe, 

. of (A 7.) An Action removed from an inferior Court. 

led, 2 5 

ecmc Further, it depends upon 


B. The PERSON againſt whom the Action is brought, 
and herein | 
(B 1.) Of Defendants ſued in auter Droit, as Executors, Ad- 
miniſtrators, Ec, 
(B 2.) Of Perſons privileged from Arreſts, 
(B 3.) Of Perſons protected only in certain Caſes, and to a 


certain Amount. 


„to % 3 


lis wp 


5 we 7 Laſtly, it may depend upon 

Lu . Particular Circumſtances, which may render the 
= Caſe an Exception to the general Rule, making com- 
mon Bail ſufficient, when ſpecial Bail would otherwiſe 


have been required. 
This 


ent 0! 
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This will naturally lead to a few Remarks upon 
D. The Conſequence of arreſting Perſons not liable to 


of their Remedy and Diſchaage. 


A. Of the NaTurE of the Cauſe of Action, 
and its OBJECT. 


PERSONAL aQiions are either ex contrafu, or a 
delicto. 


That is, they are founded either upon the breach df 
ſome contract, expreſs or implied, or upon the com- 
miſſion of ſome treſpaſs, tort, or fraud. 


Actions ariſing ex contractu are, for the moſt pan, 
brought for the recovery, either of ſome debt, or ſum 
of money due, or of damages for the non- performance 
of ſome agreement or covenant. | | 


AQtions ariſing ex delifto, are always brought for the 
man: of damages proportionate to the injury ſuſtained, 
by reaſon of the commiſhon of ſome treſpaſs, tort, cr 


fraud. | 


(A 1.) (A 1.) Where the Action ts for a Debt, or Demand of Money FE 


The criterion is When an action is brought for the recovery of any 
the amount. debt, or money due, the amaunt of ſuch debt, or demand, 
is the guide to ſhew whether ſuch action be bailable, 


or not. 


Which muſt be And by the 12 G. 1. c. 29. the debt, or cauſe of 

10l. action, muſt amout to ten pounds, to entitle the plain- 
tiff to arreſt the defendant, and hold him to ſpecial 
bail. IR | 


[ This ſtatute was explained and amended by 5 G. 2. 
c. 27. extended to the court of Great Seſſions in Wales. 
by 6 G. 2. c. 14. made perpetual by 21 G. 2. c. 3. and 
extended to all inferior courts by 19 G. 3. c. 70. | 


And more in N. B. This is the general rule; but there are ſome 
ſome caſes. exceptions, Which are mentioned hereafter, where the 


be arreſted, by reaſon of Privilege, or otherwiſe ; and 


ded; 


] 


] 


et muſt be a ſtill greater ſum, in order to hold the 
endant to ſpecial bail, (For which ſee p B. 3.) 


SPECIAL OR COMMON BAIL. 


Wherever, therefore, an action is brought for any 
bt, or money due, amounting to 1ol. whether it be 
action of debt, aſſumpſit or covenant, ſpecial bail 
of courſe. 


gut it is obſerveable, that the above-mentioned ſtatute 
Ves not merely ſay, that the debt, but the car'/e of action, 
1 amount to 1ol. ; fo that in ſome caſes, where the 
ion is not for the recovery of any actual debt, or ſum 
& money, = if the _ of action really amounts to 
cl., defendant may be held to ſpecial bail. 


x 


thus in trover, if the value of the goods converted by 
fendant, amount to more than 19]., plaintiff may ar- 


an, Wit him, and hold him to ſpecial bail, and this without 
un Why judge's order. Catlin v. Catlin, 1 Wil. 23. S. C. 
net Wra, 1192. Emmerſon v. Hawkins, 1 Wil. 335. Lumley 
Quarrel, Ray 767. Bangley v. Titcombe, 6 Mod. 14. 
the But the court under particular circumſtances, will 
ied, metimes diſcharge a detendant in an action of trover 
0 common bail; as where it appeared, that the de- 
ndant was a cuſtom-houſe officer, and that there was 
| reaſonable ground for his ſeizing the goods, which 
du, ere fince depoſited in the king's ware-houſe, and that 
had uſed due diligence in proceeding toward a con- 
any mnation in the Exchequer ; the court, upon athda- 
and, WS: to this effect, ordered common bail to be accepted. 
ble, Worker v. Chalk, 1 Black. Rep. 1018. Emerſon v. Haw- 
ns, I Wil. 335. Say. 53. S. C. contra. 
e of BF Moreover, by the ſame ſtatute 12 G. 1. c. 29. it is not 
ain. iy neceſſary that the cauſe of action ſhall amount to 
ecial l. but further, the plaintiff muſt pœtively fevear, that 


Ic cauſe of action is to that amount, in order to arreſt 
tendant, and hold him to ſpecial bail. 


Which aſhdavit muſt be framed agreeable to the na- 
re of the caſe, with a certain degree of preciſion and 


mality. Vide 5%, chap. 4. ſec. I. 


vely ſwear that the cauſe of action amounts to 101. 


In all caſes, therefore; where the plaintiff cannot 


it 


47 


If rol. bail of 


courſe, 


But if the cauſe 
of ation is 10l. 
it is luthcicnt : 


As in trover. 


But ſometimes 
in trover, tho* 
for 10l. com- 

mon bail oniy. 


There muſt be 
an oath ct the 
amount, 


which muſt be 
politive. 


N 


42 IN WHAT CASES (oh. 1 j 


it is a ſure criterion, that ſpecial bail cannot, as a m 
ter of courſe, be required. - 


Where mutual And this oath, of the amount of the debt, muſt 1M 
dealings, the without any evaſion ; fo that, where there are munMf 
balance mutt be . \ a . — 
er e dealings and accounts between the parties, it is not {us 
cient tor plaintiif to ſwear to the ſum due upon «i 
fide only, without regarding the other fide of the 2 
count. But the balance is the point in queſtion, 1 
ſhould be the extent ſworn to. Bur. 1996. Dr. I 
lingtan's caſe. 4 


= 
* 
4 


E 


Mi 


. 
(A 2). (A 2.) Where the A Tion is for Damages unligquidated. * 
AQtions on the In all actions, founded either ex contra#n, or er i F. 
caſe, treſpaſs 1 


als licto, where the object is the recovery of damages, iti 
vi fF armis, . * 1 ke 
Gander, &. for the non-performance of any promiſe or covenant, 4 
for misteaſance or negligence, or for the commiſſhoa 

any treſpaſs or tort, ſuch as actions on the caſe, cou 

nant, treſpaſs v: & arms, flander, and the like, wh 

only common damages are unliquidated, and muſt be apportioned / 
bail. why. the extent of the injury ſuſtained at the diſcretion off 
jury, the defendant cannot be arreſted and held to buf 


becauſe plaintiff cannot poſitively ſwear that the cauſe f, 


2 


action amounts to 10l.; as it is not ſufficient for the: 
fidavit to be grounded merely upon his own conjeclu | 


fancy, or caprice. 


In ſome caſes, a But although plaintiff cannot, in ſuch caſes, ar: 
judge's order defendant, and hold him to ſpecial bail as a matter 
any 8e or any ag courſe, yet it is in the diſcretion of the court, or Þ 
ant to ſpecial judge, to make a rule or order, authorizing him {i 
bail, do, if the canſe of action be attended with aggraval 
circumſtances, or it is apparent that the damages 
exceed 1ol. This, however, is only done where 9 
upon good cauſe Came is ſhewn, and upon an affidavit of facts. Ru 
un. v. Hing ſby, Sid. 307. Lev. 39. Brownl. 91. Ci 
v. Jauner, Sid. 183. ; 


To what | In ſuch caſes, it is ſpecified by the rule or order, 
zmount bail to the diſcretion of the court or judge, the amount, 


be taken. : e, 
which bail is to be taken. 
5 3 8 1 
Thus for ſcan. Thus, on motion and order, plaintiff may have TH 
mag. cial bail for ſcan. mag. Harl ef Stamford v. 6 bi 


1 25 Ray. 74. Marquis of Dorchejicr's caſe, 2 Mod. 2! 
Clotwinv, Winnmr, Sid. 183. | 


D SPECIAL OR COMMON BAIL. 
Bo by judge's order, in an action for crim. con. Had- 
week v. Catmur, Bar. 61. | 


o for meſne profits after a recovery in ejectment. 
nt v. Hudſon, Bar. 85. In which cafe, if an order 
made, the recognizance is uſually taken in two years 
ue, but that is diſcretionary, 


© 1 
:" | aMaul 
7.2 for any violent or cruel aſſault. 
o alſo, in certain caſes, where the defendant is about 
uit the kingdom. 
WF ormerlv, indeed, where the action ſounded only in 
0 nages, and thoſe damages were unliquidated, as in 
1 


ions for the non- performance of any written agtee- 


6 Wnt, where ug penalty, or fixed ſum, was agreed to be 
8 ain caſe of ſuch non- performance, if the plaintiff 
bose to ſwear politively that the damage ſuſtained by 
nen amounted to 10l. he might hold defendant ta bail; 


r would. the court, on motion, interfere ; for they 
d that the plaintiff, by the act of parliament, was the 
oper perſon to ſwear to his damages. Cor and others 
Sunkey, Bar. 65. Fleetwood v. Paitlicr, Bar. 67. 


But a differnt doctrine was afterwards holden in the 
le of Reynolilſan v. Blades, Bar. 108. wherein the court 
id, that the above caſes were not to be followed, and 


* Wil down this general rule: 
ater © 
1 c Where damages can be reduced to a certainty, as in 
m_ JON for payment of money, or where a tenant co- 
«os With his landlord to pay a certain ſum for every 
N 9 re of land he ploughs up, or the like, plaintiff is en- 
| led to bail; otherwiſe not, eſpecially without judge's 


der previous. For it is not reaſonable, that defendant 
ould be held to bail for ſuch damages as plaintiff fan- 
es he has ſuſtained, and is pleaſed ro ſwear to. Bar. 
(A z.) Where the Aion is founded on a Penalty. 


The caſe of Reynaldfſon and Blades, above cited, 


ems only to govern thoſe, where no penalty or for- 
"ture is mentioned in the agreement for the breach 
Yet; but where ſuch penal y is inſerted, the parties, 


by 
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For crim. con. 


For meſnc pro- 
fits. 


Groſs aſſault. 


Or if defendane 
is about to quit 
the kingdom. 


Formerly in ac» 
ti0ns on agree- 
ments without 
any penalty- 


Plaintiff ſwore 
to the damage at 
his dilcretions» 


But now other- 
Wile. 


A general rule. 


(A 3.) 


Upon a written 
agreement, 


e 
„„ 


On a covenant. 


To what 
amount bail 
ſhonld be taken 
m ſuch caſes ; 


and how far the 
court will inter- 
fere. 


In one caſe they 
did intertere, 


bond, for the performance of a promiſe of marriz 


But have ſince 
refuſed. 


.M 


7 
KY | 
4 
> 
M 
We 


by their own ſpecific agreement, have aſcertained i . 


damage in caſe of non- performance, and defendant 0 
be held to bail thereon, 3 


IN WHAT CASES [Ch. 1 | 


Thus bail was allowed, on an agreement in writal | 
to deliver goods, or forfeit 100l., in an action for if 
penalty. Kertelby v. Woodcock, Bar. 86. 1 ; 

So in covenant, where there is a penalty for the nll & 
performance of any agreement. 3 

But, in all ſuch cafes, bail ſhould only be taken 1 
ſum proportionate to the damage ſuſtained, by reaſon 
the breach of the agreement or condition ; the meat?! 
of which damage is to be aſcertained by plaintiff” s oath, 

The court, however, will not interfere on moti- 
ſhould the plaintiff hold detendant to bail for the whit 
of the penalty, though the real debt, or damage, bea 
der 10l. F 

24 

In the caſe of Kirk v. Strickland, Do. 449. where tl 
penalty was 50l., and the real debt only 3l., and defend 4 
ant was held to bail for the penalty ; on motion for iN 
to be diſcharged on common bail, the court ſaid, d. 
conduct of plaintiff was altogether unjuſtifiable, 2 2 
that he was liable to an action. That in the caſe d 


and in ſome other inſtances, the penalty is the real deb 
but in other caſes, the bail could only be taken for I 
ſum to which the plaintiff would be intitled in dam 1 
for the breach of the condition; and although it bal 
been their uniform pradice, not to go into the mei 
upon ſuch a motion, but to take the matter as it iu: 
upon the afhdavit to hold to bail, yet they granted il 
rule, declaring that = were perſuaded plaintiff wo 


not venture to thew cauſe againſt it. i 


But in a later caſe, of Milles v. Dent, Hil. 23 64 g 
where defendant was arreſted on an affidavit, that he "| 
indebted to plaintiff in 1000l. under, and by wirtuc of 
certain covenant contained in an agreement, Bali 
moved, that the defendant might be diſcharged on fi 
common bail, and cited Kirk and Strickland as in po 
But per Ld. Mansfield, and the court, motion wail 
nied, and no rule u granted, 


* 
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| 228: agions on bonds, to ſave harmleſs and indemni- On bonds for the 

. or for the performance of covenants, bail ſhould 13 
be taken on the penalty, but plaintiff ſhould ſwear 

2 4 and for how much he is damnified, and aſſign the 

Tun ches of the covenants in his affidavit. I Hiifßeld v. 

, Bar. 109. Execulors of Boothby v. Buller, Sid. 
Aon. Sal. 100. | 

0 zo in debt upon a bond conditioned for the indemgi- To what amount 
on of a pariſh againſt a baſtard child, the deſend- dl fnculd be. 
"If ought not to be held to bail for the penalty, but only 

| a the amount of tlie damage incurred; and if that be 

on er. 10l. cannot be held to bail at all. 

cats 

at, n ſtrigneſs of law, the penalty in a bond is the General rule as 
due; but, by the equitable conſtru “ion of the 4 to actions on 

100. c. 16. bonds with penalties are merely deemed ſe- _ 

wh ities for the payment of the principal, intereſt, and 


s. The general rule, therefore, with reſpe& ta 
ding to bail in aCtions on bonds, is this : If they be 
payment of money, defendant may hold to bail to 
amount of the rea! ſum due; if they be bonds of 
emnity, or for performance of covenants, then to the 


or Wa unt of the rea“ damage ſuſtained by the breach; but 
id, a e penalty be the real debt, and in nature of ſtated 
dages, as in bonds tor the pertormance of marriage, 
aſe d = co the full amount of the penalty. 
rr 
det 
for i 4.) ere the Action is founded on a Fudgment recovered. (A4) 
am 4 
it ions brought on judgments recovered, are | 5 x Theſe actions 
q — , N . diſcoun- 
2 met deemed litigious, and therefore not conſidered in a Ts. 


it fu purable light in courts of juſtice. 


s the pragice of the courts differ with reipet to The courts dif- 
ing defendants to ſpecial bail in ad ions on judg- 5 
„ I ſhall endeavour to point out the ſeveral cates in jpeg. 

ch ſuch actions may be brought, and to ſhew wherein 


difterence of praclice exiſts. 


3 
t he 8 
uc 0 4 
Bald. : 


adions on judgments may be brought, 
on 1 


in pot. Where the orginal cauſe of action was bailable, eee 
. . . F I 
wa detendant was arreſted, and held to bail thereon. Mg gi wat 


ulually brought, 
2d, 


IN WHAT CASES., _. [Ch 


2d, Where the original cauſe of ad ion was for: 
debt, or demand under 10l. and therefore not bailabl 
but the judgment, with the coſts, amount to above di 
ſum. 


Za, Where the original cauſe of action was for u. 
liquidated damages, as in treſpaſs, &c. and therefore ny 
bailable; but judgment is above 10l. 


4th, Where the plaintiff was non-proſſed, or non. 
ſuited, in the original action, and the deſendant, in ſu 
action, brings As ation on the judgment of nonſuit, « 
nonpros. 
. 
th, Where the action on the judgment is brouy}: 
pending a writ of error on ſuch judgment. 


The practice of In the firſt caſe, it ſeems to be the general practice 
the courts in the both courts, that a defendant is not to be arreſted tui 
firſt cale the Boa n Ib 
ſame. for the ſame ſum ; if, therefore, he was arreſted in tt 

original ation, he is not to be held to bail in an ach 


on the judgment. Collins v. Powell, B. R. 2 D. & E 
757. Kendal v. Carey. C. B. 2 Black. 768. 


And this, although the bail in the original action hat 


abſconded or become inſolvent. Bowen v. Barnet, Vas 
Rep. 160. 


Or the defendant has ſurrendered in their diſcharg 
and obtained a /uperſedeas. Hall v. Howes, 2 Str. 103 
Cal. Pr. C. B. 34. 


But in both courts, defendant may be held to bail! 


the action on the judgment, provided the original cau 


of action was bazlable ; but plaintiff did net arreſt, a 
hold defendant to ſpecial bail thereon. 


Ln the ſecond In the ſecond caſe, where the original cauſe of acti 
caſe the practice was for a debt, or demand under 101. and therefore 1 
differs. 
| amount to above that ſum, the courts differ in thc 
. 


In the King's Bench ſpecial bail is ot allowed. Int! 
Common Pleas it is. Belither v. Gibbs, Bur. 211 
| Gammage v. Watkin, Str. 97 5. Robinſon v. Nicholls, Su 
1077. Palmer v. Needham, Bur. 1389. Auon. Cow. 1 


bailable, but the judgment, by the addition of the coli 


— 
re 
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The like difference of practice exiſts ingthe third caſe, - the 5 — 
here the original cauſe of action was f unliquidated : wg ä 
amages, as in treſpaſs, &c. and therefore not bailable, 

ut the judgment is above 10l. 


r w-W $ alſo in the fourth caſe above-mentioned, where an So in the fourth. 
ation is brought on a judgment of nonſuit or non pros, 

he court of King's Bench will zo: permit the defendant 

o be arreſted and held to hail; but the court of Com- 

on Pleas will. Bufhe v. Bates, K. B. Bur. 2660. Night- 

noale v. Nightingale, C. B. Black. 1274. 


The leading principle of the deciſions of the court ot U 1 by 
King's Bench in all theſe caſes, ſeems to be, at the i g. ne 
pion of debt on the judgment follows the natusg & <2 ye governed. 
the original action, = that the intention of the a 0: 


12 G. 1. c. 29. is only that ſpecial bail ſhould be re- 


tice Wired where the original debt. or cauſe of action, 
4 amounts to 10l. Whenever, therefore, the original 
in Ude of action does not amount to that ſum, no ſpe- 
ach, bail ſhoutd be allowed in the action on the judg- 
, &L ell 
x Whereas the rule of practice in the C. B. ſeems to The principle 
0 H, that let the 050122 caute of action be what it may, b wh the 
. WW 1 = ( 
»deißz oeided the judgment be above 1ol. and provided alto, {--:13 to be 
% bail has before been given in the action in that court, guided. 
Po aintiff may hold defendant to bail in an action on ſuch 
cnn WW dement. | 
. 10% 3 
Of the two, I muſt confeſs, that, in this particular, he. ates 
I 8. 3 a reaſonablene 
| bail he practice of the court of Common Pleas ſeems to of the practice 


ne, the moſt equitable and reaſonable ; nor can I con- of B. R. in caſes 
e, why a defendant, in an act ion on a judgment for of judgment of 
eſt, ne coſts of a nonsſuit, provided they amount to above ut. 

191, ought not to be held to ipecial bail. For, ſurelv, 

$1t was obſerved by De Grey, C. J. and the court of 


CO B. in the caſe of Nightingale and Nightingale, 
0 4 * colts recovered for a groundieſs proſecution are as 
de * a debt as for any other conſideration.“” Nor does it 
mn on ppear, how the principle above-mentioned by which 
a court of K. B. feems to have been governed in their 
= *ctions, applies to this cale. For in the action of 
{OY ſulg nent on a non-fuit, the party who was defendanr, 
We „ becomes plainutf. It is theretore the original caute 
0115, "Wt action, as to the pre/ert plaintiil, 
OW. | T 


T This 


48 | IN WHAT CASES [Ob. 
This ſuit by B. againſt A. is wholly diſtinct from th Wt 


which was commenced by A. againſt B. It is an ent 
new action, founded upon an entire new cauſe of aCtial 
No proceedings have been before taken on it; but tl 
cauſe of action is a ſpecific debt, and above 10l. ; why th 
is not the defendant to be held to ſpecial bail, agree 
to the ſtatute ? 


The inconve- The inconvenience ariſing from the two courts diff 
eee i ing in their practice in the particular inſtances abo 
practice endea- mentioned, was noticed by the judges of the Kin 
voured to be re- Bench in the caſe of Belither and Gibbs ; and Laß 
n Mansfield ſaid, they would endeavour to remedy it. || 

conſequence of which, he afterwards declared the u 

ſult of a conference they had had with all the judge 


and ſaid, that he had laid the matter before them; ta 


they all thought the practice of the King's Bench e! 
the more reaſonable, and more agreeable to the ad nn 
parliament ; and that he believed the court of Comme 
Pleas would alter their practice. Bur. 2118. 2 


But in vain, the We afterwards find, however, in the caſe of Ny 
wore way — ingale and Nightingale, that the court of C. B. ſo far fun 
. altering their practice, expreſſly declared, that th 

ſaw no reaſon to depart from it. And by Gould, juſti 

the reporter in Bel:ther and Gibbs, muſt have miſtake 

Lord Mansfield, for I was then a judge of this coun 

and remember no ſuch conference. | 


1 


It is clear, however, that there was ſome miſunde ö 
ſtanding in this matter. For I have been favoured wil 
a memorandum from a gentleman, whoſe accuracy n 
be relied upon, intimating that the reporter was n 
miſtaken ; that he himſelf has a note of the circunf 
ſtance, taken by himſelf, in which Lord Mansfield 
ſtated to have ſaid as reported by Burrows. 


* 


As to the filth As to the fifth caſe above-mentioned, viz. where 
caſe, courts of . A b 3 f 
C. B. and B. R. action on the judgment is brought, pending a writ 
formerly dif- error on ſuch judgment, the court of C. B. always 
fercd. lowed defendant to be hAd to bail, if there had be 
no bail in the original action, notwithſtanding fu 
writ of error was brought, and bail thereon in the co 
of King's Bench. Kendal v. Carey, Black. 768. W 


man v. Ii man, Bar. 71. 
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ut in B. R. it was held otherwiſe, ib. Cre v. 
1 Wil. 120.; where it was ſaid, that proceeding 
he judgment ought to ſtay while error was depend- 
for which ſee Gr:bble v Abbot, Cow. 72. 


ut, by a note with which I have been favoured, it But now ſeem 

1s, that Buller J. ſaid, in Trin. 25 G. 3. that plaintiff, "= their 
e original action, may hold defendant to bail in an 

pn of debt upon the judgment in ſuch original ac- 

notwithſtanding error brought, provided no bail was 

in the original a ion. 


Li an ad ion on a recovery, in a foreign court, there het — — 
de only common bail. De Balf v. Mackenzie, Str. foréigu court 
8 C- Bar. 7% 


n aQion on a judgment of an inferior court, on judgment in 
oe sh bail was given in the original action below, de- inferior courts, 
act Mat may be held to ſpecial bail, becauſe no bail has 

mn given in the ſuperior court before. Davis, executor, 

ck, Bar. 94. 


reit may be generally obſerved, that, although in Special bail 
as of debt on judgment, ſpecial bail may, in certain — rh 
t tie. as above mentioned, be required; yet it can only ment. : 
Wd once ; for if plaintiff in ſuch caſe recovers, he can- 

ista rreſt defendant in another action upon ſuch ſecond 

cou nent. Chambers v. Robinſon, Str. 782. 


1 
{unde | 
ed w 


debt on a judgment, after defendant has been ſu- How if deſend- 
ded, if owing. to 1 laches, common bail ant was ſuper- 
is requiſite in both courts. Hall v. Howes, Str. ſeded. 


cy ny. Blanford, and others, v. Foot, Cow. 72. Cham- 
was u Kobinſen, Str. 782. 


circu'ſ 
sfield reif the ſuperſedeas be gained by ſurpriſe, ſpecial 


Whallcy v. Martin, Bar. 62. 
defendant cannot, after being ſuperſeded, be held 


cial bail in an aQion brought upon ſuch former 
lent; yet he may be charged in execution after 
nent obtained in the ſecond ad ion. Ponlter v. Sal- 
Bar. 383. 


here the defendant might hd pleaded bankruptcy Or b | 
firſt action, bur did not, he ſhall ſtill be held to bankrupt. 
| E 


ſpecial 


here t 
writ 
ways 
rad bY 
ng ſo 
the col 
. 
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(A5¼) 
No bail, 


Except autho- 
riſed by the 
ſtatute; 


Or the action be 


ou a remedial 
Natute- 


(A 6.) 


Formerly no 
bail in a ſecond 
Action, after a 
nonproſs or 
noRluit, 


IN WHAT CASES. [Ch. II 


ſpecial bail upon the judgment, becauſe the court will 
look no further than the judgment. Combes v. Blackall, 


Str. 477+ 


(A 5.) Where the Action is on a penal Statute. 


In actions on penal ſtatutes, the defendant, generally 
ſpeaking, is not to be arreſted and held to ſpecial bail, be- 
cauſe the penalty is in the nature of a fine or amerce- 
ment, ſet on the party for an offence committed; and, 
therefore, no perſons ought to ſuffer any inconvenience, 


by reaſon of ſuch law, till he is convid ed of the offence. 
St. George's caſe, Yelv. 53. 2 Brown, 293. Preſgrave's 


caſe, Comyns, 75. Barnes, 80. Yhittingham v. Coghlan. 
So in qui tam actions. 


But there are ſome exceptions to this rule; as where 
the ſtatute on which the act ion is brought expreſsly au- 
thoriſes an arreſt, as the 11 & 12 W. 3. for exporting 
wool; 26 G. 2. c. 21. for having unſealed wrought ſilk 
in defendant's cuſtody. Rex v. Rebord, Bur. 1569. 


Or in ad ions on the lottery ad, 27 G. 3. c. 1. Davis 
v. Mazzinghi, 1 D. & E. 705. 


Or on the 4 G. 2. c. 28. for double rent. 


So if the action be on a remedial ſtatute, as on ſtatute 
9 Ann. c. 14. by the loſer againſt the winner at play; 
becauſe it is at the ſuit of the party grieved, wherein he 


fendant is debtor to the plaintiff in ſo much money had 


and received. Turner v. H arren, Str. 1079. 


(A 6.) Where it is a ſecond Action for the ſame Cauſe, pending 


the firſt, or otherwiſe. 


It is a maxim in law, nemo debet bis vexari pro eadem 
cauſa, 


So ſtrictly was this principle formerly attended to, that 
even if a plaintiff were nonproſſed or nonſuited, though 
perhaps for a mere defect in the pleadings, and afterwards 


brought a ſecond action, defendant could not in ſuch 


ſecond 


bs | wo O03 
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ſecond aAion be arreſted. Almanzor v. Davillac, Com, 
94. S. C. Ray. 679. 


But the practice is now otherwiſe ; and plaintiff may, But now other- 
after nonproſs or nonſuit, bring a ſecond action, and wile- 

hold defendant to ſpecial bail, it being deemed a ſufficient 

puniſhment to plaintiff to pay coſts in the firſt action. 

Turton v. Hayes, B. R. Str. 439. Harris v. Roberts, C. B. 

Bar. 73. | 


In B. R. however, a diſtinction hath been made be- Difference be- 
tween a nonſuit upon the merits, and upon a flip or in- Ween maln 
formality ; in the latter cafe, defendant may be held to or not- 
bail in a ſecond action, but nt in the former. 


So if plaintiff finds that he has miſtaken his form of Of arreſting 
aQtion, or the like, he may diſcontinue upon payment of e eouly 
coſts, and arreſt defendant in a ſecond a & ion for the ſame - 


; after diſcontinu- 
cauſe. Bates v. Barry, 2 Wil. 381. ance of the firſt. 


But he ſhould be always careful to diſcontinue regu- Such diſconti- 
larly the firſt action, and to get the coſts taxed and paid, pe ren _ 
before he commences the ſecond ation ; otherwiſe the eo 
defendant, upon motion, will obtain his diſcharge from 
ſuch ſecond arreſt, upon filing common bail; for it is a 
general rule, that no one ought to be arreſted in a ſecond 

ation, whilſt another action for the ſame cauſe, and in 
which he had been before arreſted, is depending. Beli- 

ante v. Levy, Str. 1209. 


The caſe of Olmius v. Delany was, indeed, an excep- Under ſtrong 
ion to this rule: it was an action of debt on bond for r 
ol. defendant put in bail, who juſtified, and were al- an ee 
ved; plaintiff afterwards, finding that they were for- have been al- 
worn and worth nothing, diſcontinued, having fir/ ar- lowed before 
eſted the defendant in a ſecond aQion, and held him to man. 
all; upon which defendant moved to be diſcharged on 
ommon bail, according to the above general rule; but 
pn ſhewing cauſe, a ſcene of villainy appearing to the 
ourt, they diſcharged the rule, and ſaid that plaintiff 
Fas right in laying hold of him as he did ; for had he 
iſcontinued before, the defendant probably would have 


blconded, and therefore ordered him to be held to ſpecial 
ail. Str. 1216, 


2 | There 


But the circum- There ſhould be ſtrong circumſtances of fraud and vil- 
ſtances muſt be 


Or thecourt will 
diſcountenance 


tuchproceeding, get rid of bail who had juſtified, but were afterwards 


in ſuch particu- 


If cauſe referred 
defendant may 
be arreſted on 


though bail in 


Formerpractice. Various caſes are to be found in the books reſpecting 


Now ſettled by 


4 


IN WHAT CASES len. 11 | 


lainy, on the part of defendant, to juſtify plaintiff in ſuch * 
a ſtep; for, unleſs the neceſſity of it clearly appeared, no 
court would countenance the proceedings. J 


We accordingly find, in the caſe of Belcher and Gan. 
ell, Bur. 2502, which was alſo an attempt by plaintiff to 


found to be worth nothing, that the attorney was repri- 
manded by the court for fis conduct, the ſide-bar rule 
for diſcontinuing the former action was diſcharged, and 
the original bail ſtill remained liable to their recogni- 
zance; and yet, in this caſe, the firſt action was actually 
diſcontinued before the commencement of the ſecond; 
but ſuch diſcontinuance not being until after bail had 
juſtified, and the court conceiving the whole to be a 
trick to oppreſs defendant, ſhewed their diſapprobation of 
it, notwithftanding the caſe of Olmius and Delaney, and 
ſaid, that the attorney ought firſt to have applied to them 
diſelgſing all the circumſtances. 


Where a cauſe, in which defendant was held to bail, 
is referred to arbitration, and the arbitrator awards to the 
plaintiff a ſum, exceeding 10l. the defendant may be 
arreſted again in an action upon the award; for the re- 
_ ference put an end to the firſt action, and a new cauſe of 

action aroſe by the arbitration. Collins v. Powell, 2 D. 
& E. 756. | 


(A .) Where the Action ts removed from inferior Caurts, 


the practice of holding to bail where the cauſe was 1e- 
moved out of an inferior court; and the general rule 
ſcems to have been, that in all caſes, excepting that of an 
executor, where the cauſe was removed by habeas corpus, 
the defendant was obliged to find ſpecial all although 
the original cauſe of action would not have been bailable in 
the ſuperior court; becauſe otherwiſe, the defendant had 
it in his power to put the plaintiff in a worſe condition 
than he was in before, and this they did out of indulgence 
to inferior courts. Page v. Price, Sal. 98. 102. 


But now the practice, in this particular, is clearly ſet- 
tled by the 19 G. 3. c. 70. ; which, in the firſt place, has 
aboliſhed 


£ 
4 
1 * 


SPECIAL OR COMMON BAIL. 
aboliſhed all diſtinction between inferior and fupertor 


courts, as to the ſum for which a perſon may be ar- 
reſted ; and ſecondly, has poſitively enacted, that defend- 
ants muſt find bail upon removal of the cauſe, though 
not originally of a bailable nature. 


S. 1. No perſon ſhall be arreſted or held to ſpecial bail 
upon any proceſs iſſuing out of any inferior court, where 
the 1 of action ſhall not amount to 1ol. and upwards. 


B. 


8. 6. No cauſe, where the cauſe of action ſhall not 
amount to 10l. or upwards, ſhall be removed into any 
ſuperior court by habeas corpus, or otherwiſe, unleſs the 
defendant ſhall enter into a recognizance for payment of 
debt and coſts, in caſe judgment ſhall paſs againſt him. 


Having duly conſidered the NATURE of the 
cauſe of action, and its OBJECT, the next thing 
to be attended to, in order to diſcover whether 
SPECIAL or COMMON bail is required, is, 


B. The Perſon againſt whom the Action is 
brought. 


An action, from its nature and object, may be, what is 
uſually termed, a bailable action; and yet the defendant 
againſt whom it is brought, owing to his peculiar ſitua- 
tion, or ſome other circumſtances, may not be liable to 
be arreſted and held to ſpecial bail; it will be ſerviceable, 
therefore, to point out what deſcription of perſons ate 
legally intitled to this exemption : And firſt, 


(B 1.) Of Defendants fued in auter Droit. 


=P a defendant ſued in auter droit, is here to be under- 
ſtood, any perſon againſt whom an action is brought as 
the repreſentative of another, for a debt, or cauſe of ac- 
tion, contracted or incurred, not by the defendant him- 
ſelf, but by the perſon whom he ſo repreſents. 


and anſwerable to the extent of the property of the prin- 
cipal which he may have in his hands, yet it would be 
contrary 


$3 


B. 


Perſons not re- 


uired to 


pecial bai 


pu Ml 


(B 1.) 


What is meant 


thereby- 


In which caſe, although he may be liable to an action, 


FO I —— A ——_ 
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Heirs, execu- 
tors, adminiſtra- 
tors, exempt, 


Unleſs they 
make them- 
ſelves auſwer- 
able 


By promiſe, 


By a devaſtavit, 


Bail, or ſureties. 


Allignees cf 
bankruptcy. 


IN WHAT CASES: [Ch. II. 


contrary to reaſon and juſtice if his perſon were ſubject 
to an arreſt and impriſonment. 


Heirs, executors, and adminiſtrators, therefore, when 
charged as ſuch, cannot be arreſted and held to bail; be- 
cauſe the demand is not on the perſon, but on the aſſets 
of the deceaſed, 2 Brown, 293. Smale v. I arm, 3 Bull. 


316. 


If, however, they commit any act, to make themſelves 
and their own property legally anſwerable for ſuch de- 
mand, then they may be arreſted and held to ſpecial bail; 
becauſe the action, in ſuch caſe, attaches upon them, and 
they are not ſued in auter droit, but in their own right. 


Thus, if an heir, executor, or adminiſtrator, perſonally 
promiſes and undertakes, in writing, to pay any debt or 
legacy, ſuch promiſe will be binding, and he himſelf ren- 
dered liable to be arreſted for payment of ſuch demand. 
Mackenzie v. Mackenzie, 1 D. & E. 716. 


So if an executor, or adminiſtrator, has been guilty of 
a devaſtavit, or waſting the deceaſed's goods; in an tos 
ſuggeſting ſuch devaſtavit, he may be arreſted ; becauſe, 
by ſuch miſconduEt, he has rendered himſelf and his own 
property liable. Page v. Price, Salk. 98. Horſey v. 


Daniel, 2 Lev. 145. Sid. 63. Executors of Boothby v. 
Buller. 


Hut then it ſhould be an actual deva/iavit, returned by 
the ſheriff, or at leaſt grounded on an affidavit. dar 


v. Ti/tard, Carth. 264. A mere ſuggeſtion of a devaſlavit 
is not ſufficient, Ib. | 


Upon the ſame principle, in aCtions againſt the bail or 
ſureties af another, defendants ſhall not be arreſted, ſince 
they are ſued not for a debt contracted by themſelves, but 
by their principal for whom they are bound ; and beſides, 
were it otherwiſe, there might he bail ad infinitum. 


In all actions, therefore, on bail bonds, replevin bonds, 


and the like, common bail only is required. Dux Ormond 
v. Brierly, Sal. 99. | 


So aſſignees of bankrupts, being merely the repreſenta- 
tives of another, are not liable to be arreſted. 


(B 2.) Of 


1 
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(B 2.) Of Per/ons privileged from Arreſti. he (B 2.) 


Further, there are certain perſons, who, though ſued In what caſes 
in their own right, are by law privileged from arreſt ; and generally, 
this either | 


(B 2. a.) By reaſon of the Defendant's legal Incapacity. 

(B 2. b.) By reaſon of the Dignity of Defendant's Station. 

(B 2. c.) By reaſon of the peculiar Nature of Defendant's 
Profeſſion or Office. 


(B 2. a.) Of Defendants who, by reaſon of legal Incapacity, (B 2. a.) 
are privileged from Arreſts. 


Thus, on account of their legal incapacity, minors can- Minors. 
not be arreſted, nor a feme covert or married woman 


Indeed no a#tion can be brought againſt a feme covert Femes coverts- 
alone; but, in all caſes, where it is neceſſary to make her 
a party to the ſyit, the huſband mult alſo be joined, 


In which actions againſt huſband and wife, the huſ- Not to be ar 
band only ought to be arreſted, who is to put in bail for reſted, 
himſelf and wife. Roberts v. Andrews & Lx. Black, 720. 

Edwards v. Rourke & Ux. 1 D, & E. 486. | 


Nor can the wife' be arreſted,; although the huſband 
cannot be found, if it be notorious, that ſhe is a married 
woman. lb. 172 


And this privilege, or protection, is faunded not only Why. 
upon the principle of the legal incapacity of a ſeme 
covert, to do any act ſor herſelf; but alſo becauſe, as 
the has for the moſt part no property of her own, ſhe 
might, if liable to an arreſt, be impriſoned for liſe. 


But there are ſome exceptions to this rule; and, in Exceptions to 
certain particular caſes, a feme covert may be arreſted, he rule, 


As if the coverture be not open and notorious. = Ani in what 
\ Calcs 
Or defendant has impoſed upon plaintiff in paſſing for ge may be 
an unmarried woman. Pearſon v. Meaden, Black. 903. arreſted. 


Milan v. Campbell, M. 20 G. 3. 


Or if ſhe live notoriouſly in a ſtate of ſeparation, aud 
the like. Corbet v. Poeclnitx & Ir. 1 D. & E. 5. 


In 


. c6 


How action to 
bethen brought, 


1. 
Royal family 
and ſervants. 


— —äw—— — — — 
—ů — — 


To what ſer- 
vants. i 


2. 
Ambaſſadors, 
miniſters, and 
their domeſtic 
ſcrvants. 


7 Ann. c+ 12. 


IN WHAT CASES [Ch. Ul. 


In which caſes, the action ought to be brought againſt / 
her only. | | f 


With reſpect to taking a feme covert in executzon, the 
law is ſomewhat different; but it is ſufficient, in this 
place, to have ſhewn how far ſhe is liable to be arreſted 
on meſue proceſs. Any further proceedings, by or againſt 
baron and feme, muſt be reſerved to another part of the 
work. 


Station, are privi 


(B 2. b.) Of Defendants who, Nee the Dignity of their 


eged from Arreſt. 


iſt, The royal family, as the higheſt in dignity, are the 
firſt intitled to this privilege. It is extended alſo to the 
king's ſervants in ordinary, and menial ſervants. The 
Ling v. Moulton, &c. 2 Keb. 3. The King v. Thramptm, 
ib. 48 5. Dixon v. Killigrew, T. Ray. 152. 


In the firſt of which caſes, it is ſaid, that the court de- 
clared their opinions, that none of the king's ſervants in iſ 
ordinary can be arreſted without notice firſt given to the 
lord chamberlain, who cannot privilege any perpetually; 
but, in convenient time, muſt either remove ſuch, or make 
them pay their debts, the privilege being the king's, not 
the parties; but if the bailiffs, without notice, do arreſt 
any ſuch, the meſſengers of the lord chamberlain cannot 
reſcue the priſoner by letter (the arreſt being lawful), nor 
by his warrant ; but the party who ſued is puniſhable for 
W | 


But this privilege only extends to the ſervants of the 

king and queen regent, and not to thofe of the queen con- 

fort or queen dowager. Starkie's caſe, 1 Keb. 842. The 
King and Capel! v. Band and Segrave, ib. 877. a 


2d, Ambaſſadors, public miniſters, of any foreign 
prince or ſtate (authoriſed and received as ſuch by his 
majeſty), and their domeſtic ſervants, are privi eged 
from arreſts. | 


This is declared to be the law by the) Ann. c. 12. 


but this act was only a declaratory act; for the privilege 


itſelf is founded upon the law of nations, and always 
| exiſted. 
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exiſted. The only thing new in that act, is a clauſe, 

{. 4. which gives a ſummary juriſdiction for the puniſh- 

ment of the infractors of this law. Bur. 1480 ;—- 

«© Whereby the party ſuing, and the attorney proſecut- 8. 4- Puniſh- 

« ing ſuch ſuit, a the officers executing the proceſs, 2 22 
„being convicted by the oath of one witneſs before the 28. of 

Lord Chancellor, the C. J. of B. R., or C. J. of C. B., , 

or any two of them, ſhall ſuffer ſuch pains, penalties, 


and puniſhment, as they, or any two of them ſhall 


«© impoſe.“ 


The above act of parliament was occaſioned by a par- Occaſion of that 
ticular circumſtance, namely, the arreſting of an am- M. 
baſſador from Peter the Great, Czar of Mutcovy, who, 
highly reſenting the atfront, this act was paſſed, and ſent 
to him as a national apology. See an account thereot, 

Black. Com. 255. - | 1 10 


** * 
— 


** 
* 


I By ſ. 5. of the above act, there is a proviſo, „that Proviſo with an 


no merchant, or other trader whatſoever, within the de- <xceprion to 


| 1 ſcription of any of the ſtatutes againſt bankrupts, who merchants and., 


puts himfelf into the ſervice of any fuch ambaſſador, or * 
public miniſter, ſhall have the benefit of that act.“ 
. Nsẽeceſſity of re- 
And further, „ that. no perſon ſhall be proceeded pigeriob rheam- 
againſt as having arreſted the tervant of any' ambaſlor, e eee 
or public miniſter, unleſs the name of ſuch ſervant be where. 
firſt regiſtered in the office of one of the principal ſe- 
cretaries of ſtate, and by ſuch ſecretary tran{mitted to 
the theriffs of London and Middleſex for the time being, 
or their under ſheriffs, or deputies, who ſhall, upon the 
receipt thereof, hang up the ſame in ſome public place 
in their offices, whereto all perſons may reſort, and take 
copies thereof, without fee or reward. | 


3 | ; The ſtat. Ann. 
Since the paſſing. of the act of 7 Ann. various caſes explained. 
have been decided concerning this privilege, from which 
ir may be collected, 1ſt, with reſpect to the miniſters 
| themſelves who are privileged : „ en hh 
| With reſpect to 
That they muſt be ambaſſadors, or public miniſters, the ambaſladors 
authoriſed, and received here as tuch. | themſelvesto be 
protected. 
Conſuls, or agents of commerce, though received as 
ſuch by the courts to which they are putt, ar are not 
ſuch miniſters as are protected or privileged. 
2d, 


With reſpect to 
their ſervants. 


tic. 


Eſſentials to 
make them ſo . 


Which muſt be 
ſworn to. 


What the affida 
vit muſt contain. 


Privilege cx- 
tends to the fo. 
| reign ſer autsof 
| miniſters. 


Muſt be domeſ. 


IN WHAT CASES. [Ch. II. 
zd, With reſpect to the ſervants of ſuch ambaſſadors : 


Such ſervants muſt be bona fide, domeſtic ſervants, 
Potter v. Croza, Black. 48. | 


Not that it is neceſſary for them to lie in the houſe, 
(though that was formerly thought effential, 1 Wil. 79.) 
as many houles are not large enough to lodge all the ſer- 
vants of ambaſſadors ; but they ought to be. actual ſer- 
vants, employed in or about the houſe. Toms v. Ham- 
mond, Bar. 370. 


There muſt be a retainer, an office by name, and an 


actual ſervice, in that office. I iquet v. Bath, Black. 474. 


The nature of the ſervice, and the actual performance 
of it, muſt be particularly ſworn to. Bur. 1479. Peach 
and others, v. Bath. But it is not expected that every 
particular act of the ſervice ſhould be ſpecified. Ib. 


The afhdavit, therefore, to diſcharge ſuch ſervant, if 
arreſted ſhould ' ſpecify; his employment; for ſwearing 
eng that he is a — or menial ſervant, is not 
ufficient; nor, on the other hand, it is enough to thew 


that he is a ſervant of an ambaſſador, and to ipecity the 


nature of that ſervice, unleſs it further appears, that he 
is alſo, generally ſpeaking, a domeſtic ſervant. Poitier v. 
Croza, 1 Black. 45. Seacomb v. Bowlney, 1 Wil. 20. 
eee caſe, 1 Wil, 78. Lockwood v. Coyſgarnc, Bur. 
1676. 5 


But the ſecretary of a foreign miniſter, though not 
immediately a domeſtic, is a ſervant within the ſtatute. 


Hophins v. De Rabect, 3 D. & E. 79. 
The affidavit muſt alſo ſhew, that he was ſuch do- 


meſtic ſervant at the time of the arreſt ; for it will be no 
protection to make him ſo afterwards, Heathfield v. Ci 
ton, Bur. 2017, 


It ſhould, laſtly, ſhew that he is not a trader, or ſub- 
ject to the bankrupt laws. 


N. B. This privilege from arreſt extends as well to 
the ſervants who are natives of the country where the 
miniſter reſides, as to his foreign ſervants whom he 
brings over with him. Bur. 1677. Th 

c 


the 


The 
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The courts require the above particularities, in order 
to prevent any unjuſtifiable abuſes of this privilege, 
which might otherwiſe. be perverted into a mere ſcheme 
to ſcreen people from their creditors. *r TIES: 


For, although the proceſs of law ſhall not take a 
domeſtic ſervant out of the ſervice of a public miniſter, 


59 


vet a public miniſter ſhall not take a man from the cuſ- 


tody of the law. Bur. 2017. 


3d, With reſpect to the proviſo in that act, in ſ. 5 
as to the exception to traders or merchants, it was held, 
that an Englith ſecretary to'a foreign miniſter, who was 
formerly a trader, but who hath ſome years back left off 
trading, does not come within the exception, though he 
may even be under ſuſpicious circumſtances. Triquet, and 


hers, v. Bath, Bur. 1478. | 


For if ſuch ſervice, as 1s here ſpoken of, be ſufficiently 
proved by affidavit, the court will not, upon bare /ufp:- 
ion only, ſuppoſe it to have been merely colourable and 
colluſive. * lb. | e N 

ath, With reſpect to the other part of the proviſo, 
namely, the regiſtering of the names of ſuch ambaſla- 
dor's ſervants, it is to be obſerved, that this is no Con 
dition precedent to the being entitled to the privilege of a 
public miniſter's ſervant. It only relates to the officer 
who arreſted him, and who, in cafe of the neglect of 
ſuch entry, is not liable to be puniſhed under that ſta- 
tute, aſthough the perfon arreſted may ſtill, on applica- 
tion to the court, be diſcharged. | Bur. 2017. Hopkins 


v. De Robeck, 3 D. & E. 79. Seacombe v. Boulney, 
1 Wil. 20. | | 


3. The next perſons to be mentioned as privileged 
from arreſt, on account of the dignity of their ſtation, 


are, peers of the realm of England, and peereſſes, as 
well by birth as by marriage. 


With reſpect to 
the exception in 
the ſtatute as to 
traders. 


With reſpeR to 
the regiſtering 
of the names ol 
ſuch ſervants. 


3. 
Peers and peer 
eſſes. 


The like privilege is given by the act of union, 5 Ann. 


©. 8. art. 23, to peers and pecreſſes of Scotland. 


And even if defendant ſucceeds to a peerage after he 

1s arreſted in an action, he will on motion be diſcharged. 

Linder v. Shirley, Do. 45. | | 
But 


deemed ſuch. fi 


Not te peereſſes 


Nor to the fon 


4. 
Members of par- 


To what extent. 


In what caſes. 


IN WHAT CASES (ch. H. 


But by peers of the realm of England, is to be under- 
ood lords of the parliament of England; fo that all 
other noblemen, not being lords ot the parliament of this 
realm, are not privileged. This privilege, therefore, 
does not extend to Iriſh or other foreign peers. 2 Inſt. 


48. 3 laſt. 30. 


Nor to peereſſes who became ſuch by marriage, and 
afterwards have married commoners; but it is otherwiſe, 
if they were peereſſes by deſcent: * For if a woman 
that is noble by deſcent, marry one that is under the 
degree of nobility, ſhe remaineth noble {till ; but if 
< ſhe gain it by marriage, ſhe loſes it if ſhe aiterwards 
„ marry under the degree of nobility.” Co. Lit. 16. b. 


Nor to the ſon and heir apparent of a peer; but an in- 
fant peer is privileged, his perſon being held ſacred, 
Co. Lit. 156. 2 Ink. 48. | 8 

Formerly the ſervants of peers, who were neceſſarily || 
and properly employed about their eſtates and perſons, | 
— privileged from arreſt. Cheſter v. Upſdale, 1 Wil. 
278. 


Baut by the 10 G. 3. c. 50. f. 10. this privilege, toge- 

ther with all others which derogated from the com- 
mon law in matters of civil right, Sy only as to the free- 
dom of the members perſons, was aboliſhed. 1 Blac. 
Com. 165. 


4. By the privilege of parliament, as alſo by the ſtatute 
10 G. 3. c. 50, members of parliament cannot be arreſted. 


This, however, is a limited protection; raf for 
forty days after every prorogation, and forty days before 
the next appointed meeting; which is now in effect as 
long as the parliament ſubſiſts, it ſeldom bein 1 0 
for more than four- ſcore days at a time, 1 Bl: „Com. 


165. 


This privilege af parliament holds in the caſe of infor- 
mations for the king, except it be for treaſon, felony, 9! 
the like. | 


For it is to be obſerved, that privilege of parliament 
does not hold in any of the three following caſes, _ 
treaſon, 
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treaſon, felony, or the peace; that is, where ſurety of the 
peace is required. The King v. Wilks, 2 Wil. 159. 


(B 2. c.) Of perſons privileged by reaſon of the peculiar Nature (B 2. c) 
| of their profe ſhox or Office. s 


Perſons privileged from arreſts, by reaſon of the nature Attornies and 
of their profeſſion or office, are, attornies and other officers — of the 
of the courts, whoſe conſtant attendance in the courts is 
preſumed to be neceſſary. 


If therefore ſuch perſon be arreſted, he is intitled to his 
diſcharge ; for the mode of obtaining which, ſee poſt D. 
in this chapter. 


(B 3.) Of Perſons protected only in certain Caſes, and to [z z.) 


a certain Amount. 


The perſons who have hitherto been ſpoken of, are 
ſuch as are wholly privileged from arreſts ; but there are 
ſome who are only partially protected in certain cates, and 
to a certain amount ; ſuch are, 


Soldiers and ſailors in his majeſty's ſervice, who have Soldices and 
either been inliſted therein againſt their will, or have filers. 
voluntarily enliſted themſelves. 


By the acts for recruiting his majeſty's land forces and Inlifted ſoldiers 
marines, it is enaCted, that no perſon enliſted ſhall be =" to be arrelt· 
taken out of his majeſty's ſervice by any proceſs, other * 
than for ſome criminal matter : but it was held in a caſe 
on one of theſe acts, viz. 30 G. 2. c. 8. that it only 
meant to privilege ſuch perſons from arreſts as were under 
that act compelled againſt their wills to ſerve as ſoldiers, 


and not to a perſon who voluntarily inliſted himſelf. 
Turner v. Turner, Bur. 466. | 


Where defendant, an enliſted perſon, has 3 If arreſted, may 
and held to bail, he may be ſurrendered by his bail in be ſurrendered, 
their own diſcharge ; for the manner of doing which, 
vide the caſe of Bond v. Iſaac, Bur. 339. 


By 1 G. 2. ft. 2. c. 14. & 31 G. 2. c. 10. for encou- Volunteer ſea - 


raging ſeamen to enter, No perſon who ſhall liſt/him- aregted under 


„ {elf zol. 
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Who are 
deemed within 
this ſtatute, 


"I 


Volunteer ſol- 
diers not to be 
arreſted under 
20l. 


Who comes 


within this act. 


It only extends 
to civil caſes, 


not to criminal. 


Money to be re- 
funded, if paid 
tor his diſenarge. 


IN WHAT CASES [c. I. 


= felf to ſerve on board any of his majeſty's ſhips of 
«« war ſhall be held to bail, but on afhdavit, that the ſum 
juſtly due amounts to 201.” | 


A ſeaman upon the ſhip's books, though he has ab- 
ſented himlelf, is a ſeaman within the act. Studwell v. 
Bunton, Bar. 95. 


Armourers, gunners, &c. enliſted as common ſea- 
men, are within it. Barnſley v. Archer, Bar. 114. 


By the mutiny act (31 G. 3. c. 13. ſ. 65.), in order 
to prevent ſo far as may be any unjuſt or fraudulent 
arreſts. that may be made upon ſoldiers, whereby his 
majeſty and the public may be deprived of their ſervice, it 
is enacted, that no perſon who is liſted, or ſhall liſt 
himſelf, as a volunteer, thall be taken out of his majeſty's 
{ervice by any proceſs or execution, other than for ſome 
criminal matter, unleſs the original ſum or cauſe of 
action, amounts to 20l. over and above all coſts, and 


a memorandum thereof marked on the back of the 
proceſs 


Not only common ſoldiers, but non-commiſſioned 
officers and privates, have been held within the ſtatute. 
So are ſerjeants; and the certificate of the ſecretary at 
war of the nature of a ſerjeant's ſtation, may be read 
as evidence, Lloyd v. Mooddall, 1 Blac. 29. 


So is a drummer and a gunner in the train of artillery. 
Tohnſon v. Louth, Str. 7. So a trooper juſt enliſted. 
Bayley v. Fenners, Str. 2. So recruits juſt enliſted. But 


an out-penſioner of Chelſea Hoſpital is not. Bowler v. 
Owen, Bar. 432. | 


But the legiſlature, in this act, had only in view the pre- 
venting of arreſts in civil actions, it has no relation to 
crimes or any thing of a criminal nature; ſo that a ſoldier 


is liable to be taken up for diſobeying any order of . 


juſtice, inaſmuch as that is an offence ſo far criminal, 
that in almoſt every inſtance the party may be indicted 
tor it. The King v. Archer, 2 D. & E. 273. 


If a perſon privileged within theſe ſtatutes be ar- 
reſted, and pays the debt, in order to obtain his liberty, 
the court, on motion, will compel the party arreſting him 

to 
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to repay him ſuch money; it having been held equally 
reaſonable, that the money paid by defendant to obtain his 
liberty ſhould be repaid, as that his perſon, in cate the 
application had been on that account, thould have been 
d.icharged. Methuen v. Martin, Say. 107. 


So perſons living in Wales, and the counties palatine, No arreſt in 

are proteQed from arreſts to a certain degree; for, by Wales or cout- 
: 40 ig. &c ties palatine, un- 

the ſtatute 11 & 12 W. 3. c. 9. fſheriffs, &c. are not jeſs cauſe of ac- 

to take ſpecial bail in Males or counties palatine, upon pro- tion amounts to 

ceſs out of his majeſty's courts at Weſtminſter, unleſs 20 

affidavit be firſt made, and filed in court, that the cauſe of 

ation amounts to 20l. or upwards; and bail not to be 


taken for more than the ſum expreſſed in the aſfidavit.“ 


Special bail was taken for 121. upon proceſs into Lan- 
caſhire; and on motion for common bail, plaintiff inſiſt- 
ed; that as the 12 G. 1. c. 29. about not holding to bail 
under 10l. had an exception to Scotland only, it was in- 
tended to extend to all other places, and conſequently 
was a virtual repeal of 11 & 12 W. 3: But per cur. they 
are not inconſiſtent; for the 12 G. does not ſay, you ſhall 
have bail for 10l. but only that you ſhall not have bail 
under 101, ; whereas, in 11 & 12 W. 3. there are nega- 
tive words; and the oath, in this caſe, being only to = 
plaintiff 1s not entitled to hold defendant to ſpecial bail. 
Smith v. Dudley Str. 1102. Ld. Molineux v. Charles, 
Bar. 6g. Rayner v. Borough, Bar. 89. ; where it is alſo 
_ that the ſtatute of W. is not repealed by the 
I2U.1I. 


C. Of particular Circumſtances in the Caſe which C. 
exempt Perſons from being held to ſpecial Bail, 
who would otherwiſe be liable thereto. 


The a9ion may, in its nature and obje g, be a bailable 
one, and the party againſt whom it is brought may not 
come within any of the deſcriptions above mentioned, ſo 
4s to intitle him to privilege or protection; and yet, from 
lome peculiar circumſtances, defendant may be exempt 
trom ſpecial bail. 


Such is the caſe of certificated bankrupts, with reſpe& Certificated 
to all cauſes of action which accrued previous to the benkrupts dif- 


commi . 1 charged from 
ſſion of bankruptcy, and which could have been FW... wa 


proved baukruptcy. 


And intereſt and 
cofts attaching 
thereto; 


But not ſo, if he 
pleads a falſe 
Plea as executor. 


Nor 1s a bank- 
rupt free from 
arreſt, except 
where the debr 
could be proved 
under the com- 
miſſion. 


Bankrupt can- 


not be arreſted, 
on a ſubſequent 
promiſe. 


Why. 
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proved under it; for which they are not only not liable 
to be arreſted, but the debt, or demand itſelf, is dif. 
charged by the certificate ; and this, though judgment is 
not obtained till after the certificate allowed. Cooke's 
Bankrupt Laws, 343. 


And not only the original debt itſelf is diſcharged, but 
the whole that relates thereto ; as any intereſt that may 


have accrued thereon, or any coſts that may have been in- 


curred, in the ſuing of ſuch debt ſince the bankruptcy; 
as they all ſtand upon the ſame footing. Blandford and 
others, executors of Fraud, v. Foote, Cow. 138. Graham v. 
Benton, 2 Str. 1196. 


But if the bankrupt pleads a falſe plea in an action 
againſt him as executor,. between the time of the com- 
miſhon and of his obtaining his certificate, whereby he 
has had judgment againſt him as to the coſts of ſuch plea 
de bonis propriis, he ſhall not, after he has obtained his 
certificate, be diſcharged from ſuch coſts. Howard, and 
other executors, v. Jemmot, executor, Bur. 1368. 


It is, however, to be obſerved, that this exemption only 
holds good where the cauſe aclion was previous to the 
bankruptcy, and the debt itſelf could be proved under 
the commiſſion ; for otherwiſe they are liable to an arreſt. 
Hockley v. Merry, Str. 1043. Tully v. Sparks, Str. 867. 
Cocterill v. Ouſton, Bur. 436. and a variety of other 
caſes ; for which ſee Cooke's Bank. Laws, 345. 


And even if a bankrupt, after having obtained his cer- 
tificate, promiſes a creditor, who did not prove his debt 
under the commiſhon, to pay him, and is afterwards ar- 
reſted on that promiſe, the court will diſcharge him on 
common bail. Bayley v. Dillon, Bur. 736. 


And upon is principle, that the aS ion itſelf is founded 
merely upon a conſcientious obligation; for, in point of 
law, the certificate had exonerated him from the pay- 
ment of the debt ; the freſh promiſe, therefore, was 
made from a conſcientious motive. But were he liable 
to be arreſted and impriſoned on ſuch promiſe, * it 
would be taking advantage of conſcientiouſneſs to uſe it 
againſt conſcience ; an action, however, will lie on ſuch 


promiſe, Bur. 737. 
| But 
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But if the commiſſion, or the certificate, be fraudulent, Commiſſion 
the court will not diſcharge the bankrupt on common bail. 2 
Sowley v. Jones, Blac. 725. Martin v. O' Hara, Cow. 


823. Robſon v. Calze, Do. 228. 


But in all ſuch caſes the defendant ſhould plead his Defendant muſt 
bankruptcy; for if he might do fo, and neglects it, and a plead his bank. 
judgment is obtained, he ſhall be liable to be arreſted in Pe n — 
debt on ſuch judgment; nor will the court go further 
back than the judgment to inquire into the time of the 
bankruptcy. Combes v. Blackall, Str. 477. 


If, therefore, defendant has obtained his certificate in If certificate not 
time, it may be pleaded ; but if not properly allowed and — _ 4 
obtained till after judgment, he muſt apply to a judge, or i vo — 
move the court for his diſcharge, and tb the certificate ceed. 
by affidavit. Tarlton v. Fiſher, Do. 671. Graham v. 


Benton, 1 Wil. 41. 


And even ſhould he after judgment obtained, bring n 
. . . . ene ver cer- 
error, in order to 3 execution until his certificate be tificate obtained, 
allowed, and afterwards, pending error, obtain-ſuch cer- he may be diſ- 
tificate, he may be diſcharged. Ib. charged. 


Which diſcharge is founded upon the 5 G. 2. c. 30. 
ſ. 13. a 


But ſuch diſcharge only extends to the perſon, not to the piſcharge only 
goods of the bankrupt; and the above laſt cited caſe extends to his 
muſt be ſo conſtrued. If, therefore, an execution againſt Perſen, not his 
the goods of a bankrupt be taken out after his certificate 
1s ſigned by the creditors, and before it is allowed by the 
+ tans it is valid. Callen v. Meyrick, 1 D. & E. 
301. 


Another peculiar circumſtance which exempts a perſon jnſolvent 
rom being arreſted, is, the having been diſcharged ſince debtors and 
the cauſe of action accrued cn any of the inſolvent acts, fugitives 
eher as an inſolvent debtor or a fugitive ; for, by theſe 
acts, aſter ſuch diſcharge, the per/on of the debtor is free 
ſtom arreſt for any cauſe of action accruing before the 
ume mentioned in ſuch act, but his property is ſtill liable; 
tr the debt itſelf is not extinguiſhed, as in the caſe of a 
certificated bankrupt. 

By 


+ bom. 
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To whom as By the acts of parliament, with reſpect to fugitives, 
1 they muſt be ſuch perſons as went abroad for the purpoſe 
of avoiding their creditors. If, therefore, they go there 
for the purpoſe of trading, or have chiefly lived and con- 


tracted their debts there, they will not be deemed fugi- 


tives within the acts. Sheldon v. Foot, Say. 308. Honour ' 


v. WWetherkead, 1 Wil. 85. 


To what debts A debt due, by bond or promiſſory note, given before 

the acts extend. the day mentioned in the inſolvent act, though not pay- | 
able till after, is debitum in preſenti though ſolvendum in 
futuro, and defendant fo diſcharged ſhall not be liable to be 
arreſted thereupon ; but otherwiſe of a debt payable upon 
a contingency, from which he would not be diſcharged, 
unleſs the contingency had happened before the day men- 
tioned in the act. Paget v. //heate, Do. 671. Forkman 
v. Leake, Cow. 22. 


To what places. They _ extend to England; a diſcharge upon ſuch 
an act paſicd in Ireland not {uthcient, Denbury v. Peres, 
1- Barn. 420. 


Perfons ſuper- A third circumſtance which exempts a perſon from be- 

ſeded in a prior ing arreſted, is, the having obtained a ſuper/ſedeas in a 

action for the . . » . 

fame cauſe. prior action brought for the ſame cauſe ; in which caſe, 
lus perſon is afterwards free from arreſt for ſuch debt or 


demand, though his property is ſtill anſwerable. 


The eſſect of a Nor will any ſubſcquent promiſe, in either of the two 
— pre- laſt caſes, be a tufficicnt ground for arreſt, 
I: will not ren- Thus, where a defendant, having given his note for 
regu 361. was diſcharged on an inſolvent debtor's act, and 
6 * afterwards promiſed to pay the debt by inſtalments, and 
actually did pay fone of the inſtalments, upon his being 
arrcited tor the rctidue, he was diſcharged upon common 
bail Yurner v. Scomberg, Str. 1233. | 


In like manner, where the defendant, being arreſted 

for 25l. lay in gaol till he was ſuperſeded, and the 
plaintiff, meeting him atterwards, got a note of him for 
29]. and brought a freih action upon it, and heid him t9 
bail, the court diſcharged lin upon common bail. Tayis 
v. H ufieneys, Str. 1218. And 

n 
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And upon this principle, that ſuch ſubſequent promiſe Why. 
being made without any new conſideration paſſing, the 

old debt is ſtill in exiſtence, and is, in fact, the real cauſe 

of action. Since, therefore, the defendant would not be 
liable, after ſuch ee or ſuperſedeas, to be arreſted 

for the original debt, neither ſhall he be ſo by virtue of 
ſuch ſubſequent promiſe, made without any freſh conſi- 
deration. | ; 


Under this head may be claſſed all actions brought Common bail in 
upon illegal conſiderations, or even where the legality of actions on illegal 
the contract is doubtful; in which caſes, if the defendant 3 
be arreſted, the court, on affidavit of the fact, will diſ- 
charge him on common bail. Summer v. Green, C. B. 


T. R. 301. 


Thus have we endeavoured to point out the vari- 
ous conſiderations neceſſary to be attended to for the 
better aſcertaining whether ſpecial or common bail 
only is required; and to ſhew, that it depends fir/t 
upon the nature and object of the action itſelf ; 
ſecondly, upon the perſon againſt whom it is brought : 
and, laſtly, upon particular circumſtances which 
may render it an exception to the general rule ; it 
only now remains, before we conclude this chapter, 
to make a few general remarks upon 


e (WO | 
D. The Conſequence of arreſting any Perſon 

15 not liable to be arreſted, by reaſon of Privi- 

2 * lege or otherwiſe, and of their Remedy and 

s, and Diſcharge. | | 

being 

mmon If any perſon, in any common caſe, arreſt another, and In common 


hold him to ſpecial bail, without having ſome cauſe of cle the re- 


action againſt him amounting to 10l. ſuch perſon will be —— © HOY 


liable to an action upon the caſe, for maliciouſly holding cious arreſt. 
him to bail. 


rreſted 
nd the 
nim for 
him 19 

Taylor 


And 


bos if he hold him to bail for a much greater ſum than 


is due. 


But before ſuch action, for maliciouſly holding to bail, is Original ſuit 
brought, the firſt action on which the arreſt is wrongfully muſt be firit de- 
| F e termined. 
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made ought to be determined. Morgan v. Hughes, 2 D. 
& E. 232. 5 2051 


Againſt whom And this a Sion can only be brought againſt the party 
ſuch action to at whoſe ſuit ſuch arreſt was made; for neither the 
be brought. ſheriff, or his officers who made the arreſt, are liable. 
Turlion v. Fiſher, Do. 677. Nor the attorney who ſued 

out the writ, although he well knew that there was no cauſe 

of action, and was even himſelf a witneſs to the payment 

or releaſe of the debt for which defendant was arreſted; 

for what an attorney does is only as ſervant to another, 


and in the way of his calling and profeſſion. Barter v. 
Bralam & Norwood, 3 Wil. 379. 


Such is the mode of redreſs in thoſe caſes only, 
where the arreſt, and the holding to bail, are illegal for 
want of a juſt and ſufficient 3 of action to — the 
deſendant liable to ſuch arreſt. 8 


Of * ry For where there is a juſt Bailable caufe of action, but 

Vile od the defendant is not ſubject to an arreſt by reaſon of his 
ged perion el . . 

being held to Privilege or protection, as before deſcribed ; the remedy, 

bail. in caſe he be arreſted, notwithſtanding ſuch privilege, 5 


of a different nature. 


His diſcharge. The chief thing to be obtained under ſuch circum- 
ſtances, is the diſcharge of the perſon arreſted ; the man- 
ner of obtaining which will be preſently ſhewn. 


ow eg As to any action for damages, in ſuch a caſe, it ſeems 
wont. ſomewhat doubtful, whether it can be maintained. In 
tlie caſe of Cameron v. Lightfeot, Blac. 1194. De Grey, 
C. J. took pains to diſcourage the kind of action; and 
although he did not poſitively give it as his opinion, that 
in no ſuch caſe an action would lie; yet he ſtrongly in- 
timated the difficulty of maintaining it; and that the 
unirequency of ſuch actions was no ſlender proof of the 
No instance. general opinion concerning them. For though, ſays he, 
85 m many cates (ſpeaking of privileged perſons being ar- 
relied) the proceſs is declared void; yet in none has any 
inſtance been produced, of. an action of falſe impriſon- 

ment being brought. 275 N 


iterence be- He makes, however, a difference (and ſurely. jultly) 


tw et 1 4 * a 
N — ang between caſes where the procets itſelf is void, (as of at. 


„ 4 wrong time. ret on Sundays, of ambaſſadors, and the like,) wo 
92 ä whet 


ſeems 
„ ( 
Grey, 
. and 
1 that 
ly m. 
at the 
of the 
* he, 
ing ar- 
12 any 
priſon- 


juſtly) 
of ar- 
N and 


whets 


| a writ of privilege. Cro/s/ey v. Shaw, Blac. 1085. (The (Exception asto 
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where (as in that caſe of Cameron and Lightfoot, which 
was an action for arreſting the plaintiff, redeundo as a 
witneſs from the court) the writ is not void, nor the 
arreſt illegal, but only improperly timed. 


In the firſt, De Grey ſeemed doubtful ; but in the in laſt certainly 
laſt, the court were unanimous, that no action would no action. 
lie, although the officer, if he knew the circumſtances, 
might poſſibly be puniſhable for the contempt. 2 


But although ſuch agions may be unfrequent, yet in in firſt one will 
ſtrictneſs of law, an action of treſpaſs will lie for arreſt- lie, 
ing a privileged perſon, provided the writ on which | 
ſuch arreſt was made be firſt /uper/eded, but not other- | 
wiſe; for till then it will be a juſtification. Per Buller, 
J. Tarlton v. Fiſher, Do. 677. Parſons v. Lloyd, 3 W. 


341. Ss 


Such action muſt be brought againſt the party, not Againſt the 
againſt the ſheriff or his officers. For it is ſettled, that party, not the 
no ſheriff, nor his officer, is liable to an action for falſe Heer; who is 
2 "is 2 adjudged not 
impriſonment for arreſting any privileged or protected liable. 

perſon, as a certificated bankrupt, a ſeme covert, a peer, 

a diſcharged inſolvent, and the like. — Ib. Nor for ar- 

reſting an attorney, though the ſheriff was ſerved with 


arreſting of an ambaſſador, or his ſervant, properly re- Amballacors.) 
giſtered agreeable to act of parliament, is an exception; 

tor in ſuch caſe, the, bailiff would be liable by the ſta- 

tute 7 Ann.) | 


If, however, the ſhould do any thing oppreſhve, Perhaps other- 
after full notice of all the circumſtances, an action on wile in calcs of 
the caſe might, perhaps, be maintained againſt them. Ib. *PPreſſion. 
larltin v. Fiſher, Do. 676. 


But the general rule, with reſpeA to ſheriſfs and their General rule as 
officers, is, that a ſheriff is bound to execute proceſs to ſheriff's juſti- 
{ſuing out of a court of competent juriſdiction, ang fc*tion- 
though there be no cauſe of action, or the procels be er- 
roncous, the ſheriff is not reſponſible. Ib. 


The chief object, as it has been obſerved, of a pri- Diſcharge of 
vileged perſon who has been arreſted, is to obtain his perſons privi- 
diſcharge. leped 
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Ancient way, = The ancient way of any one availing himſelf of thi 
privilege, was, generally ſpeaking, by ſuing out his writ 
of privilege, which was dilatory and tedious. 


» 


* 


way. by a ſummary motion to diſcharge. | 


The modern The modern way of giving the ſame relief, is uſually 


But the method to be purſued, muſt. be governed by 
the nature of the caſe, merry * 


As to ambaſſa · > Ambaſſadors, and their ſervants, may get diſcharged by 
ere their „tion; grounded, in the latter caſe, upon an affidavit of 

defendant's being actually in the ſervice of ſuch an ambaſl- 
ſador, or miniſter, &c. and accompanied with a certificate 
from ſuch miniſter, that ſuch defendant is in his ſervice, 
which affidavit muſt be formal, and circumſtantial, and 
agreeable to the directions ante (B. 2. b.). 


As to peers and Peers and members of parliament, if arreſted, will be 
members. diſcharged on motion. {+ ex. 


Even though defendant ſhould be created a peer after 
te urfeſt. e | 


Feme coverts. ' So a feme covert, if arreſted, may be diſcharged on 


motion. a 


Attornies, when Attornies, if they be arreſted on proceſs iſſuing out of 
to be diſcharged the ſame court to which they belong, may be diſcharged 
— on motion. Wheeler's caſe, 1 W. 29898. 


When by plead- But if an attorney of one court be arreſted by virtve 
4 2 pri- of proceſs iſſuing out of another, he muſt then * ſpe- 
8 cial bail in ſuch court, and plead his privilege. Snee v. 
Humphreys, i W. 306. Mayor of Baſing /tacke v. Ban- 

ner, Str. 864. 


to be pleaded ; writ of privilege, or without, as a mere matter of fact; 
in which laſt caſe it ſhould be verified by an affidavit, 2 
any other plea in abatement. The difference is, if it be 
pleaded with a writ and a profert thereof, defendant pro- 
duces a writ, teſtifying that he is an attorney, or officer, 
and the plaintiff cannot deny the privilege ; but if he 
plead it without fuch writ, plaintiff may 2 the fact, 
and a certiorari muſt then be awarded to certify e 


How privilege And this may either be pleaded with a profert of the 
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he be an attorney, or not. Dillon v. Harper, Sal. 545. 
Thomee v. Lloyd, Rav. 336. Clifftan v. Swezeland, 7 
Mod. 106. Tidd's Prac. B. R. 50. N. 


For the fact is to be tried by the record, and therefore And tried. 
ſuch a replication muſt conclude to the record. Hor/ter 


v. Cale, Str. 76. Barker v. Foreſt, Ib. 532. 


n 141 At what time to 
A plea of, privilege cannot be pleaded aſter a ſpecial 5e Nleaded. 
imparlance. 


And in all caſes, an attorney muſt plead his privilege; 
nor is he entitled to his diſcharge, even by ſerving the 
ſheriff with a writ of privilege ; for the ſheriff cannot 
take notice of privilege, but it mutt be pleaded. Croſſey 
v. Shaw, Blac. 108 5. 


Formerly, when a bankrupt was arreſted, and held to As to a certifi. 

bail, who was entitled to his diſcharge, the method was, (#'*4 bankrupt, 
: - : ow to get dif- 

for the bail to ſurrender defendant, and then for him to charged. 
apply to be diſcharged, upon an affidavit, ſtating the 
facts of his having become bankrupt ſince the cauſe of 
action aroſe, and having obtained his certificate. But Ancient prac. 
now, where a bankrupt is clearly entitled to his dif- Us. 
charge; the court to avoid circuity, will order an ex- 
oneretur to be entered on the bail piece on motion made Modern. 
for that purpoſe, without the form of a regular ſurrender 
by his bail. Martin v. O' Hara, Cow. 824. 


If he be arreſted but not held to bail, his diſcharge When on mo- 
may be effected by motion on his filing common bail. — | 


But this is a rule 3% in the firſt inſtance ; and jt will Which is a rule 
be open to the plaintiſf to ſhew any cauſe he thinks pro- ul. OY 
per againſt it; and if it appear, upon ſuch cauſe thewn, for "utc a 
that tie commiſſion was fraudulently iſſued, or that de- it. 
iendant had concealed part of his effects, or had ob- 
tamed his certificate ſurreptitiouſly, they will ditcharge 
the rule. Sowley v. Jones, Black. 725. Robſon v. Cale, 

Do. 228. Vincent v. Brady, C. B. Mich. 32 G. 3. 


And ſhould the court not chooſe, in ſuch caſe, to de- Feigned iſſue di. 
termine the matter upon affidavits, they will direct a tested. it doubt- 


2 60 {ſve to try the queſtion. Reb/or v. Calze, Do. _ 
228. 


F 4 Diſcharged 
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— 5 fully arreſted, move the court for à rule to ſhew cauſe, 


why they ſhould not be diſcharged on common þail, on 

How to get diſ- producing their duplicate of ra their diſcharge, as ſuch 

charged. inſolvent debtor or fugitive ; and if no ſufficient cauſe 
ſhewn, will obtain their diſcharge. 


As to inſolvent. Diſcharged inſolvent debtors and fugitives may, if vo 


At what time, And this, even after they have put in bail. Baxter v. 
_ Overton, Bar. 102. for they may be deemed. in cuſtody of 
their bail. | 


What cauſe may But plaintiff, notwithſtanding the duplicate, may ſhew 

* cauſe againſt its validity; as that, at the time defendant 

= war is ſaid in the duplicate to have been abroad as a fugitive, 
he was abroad in the courſe of his trade, which is ſuf- 
ficient for court to diſcharge the rule. Sheldon v. Foot, 
Say. 308. 


But in the caſe of Norton v. Lutwidge, Bar. 105. the 
court would not enter into the point, whether defendant 
was within the ſtatute ; or whether, on the face of the 
duplicate, the ſeſſions had exceeded their authority; but 
ſaid, that the quarter ſeſſions were to determine as to the 
immediate liberty of the party, and afterwards the court, 
or a judge, were to diſcharge the defendant on producing 
his duplicate ; plaintiff, theretore, may put any point on 
trial, but defendant muſt not remain in vinculis till deter- 
mination. But ſee 1 Barn. 420. 


Such, then, is the conſequence of arreſting, and hold- 
ing to bail, any perſon not liable to be arreſted, whether 
by privilege, or otherwiſe ; ſuch their remedy by action; 
and ſuch the general methods or obtaining their difctarge: 
It need only further be obſerved, that in all caſes not men- 

tioned here, if any privileged or protected perſon be 
wrongfully impriſoned, and held to bail, the uiual mode 
of procuring his diſcharge is, by application to the court 
for that purpoſe, 


| 
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Having fully confidered the various criterions by which an 
action may be diflinguifhed to be bailable or not bailable, we 
proceed now with our main deſign, to ſhew the method of com- 
mencing and proſecuting ſuits in the reſtective courts ; but as 
the mode of proceeding materially _— according as the action 
requires ſpecial bail or not, and as this difference cheifly prevails 
in the PROCESS, that is to ſay, in the means uſed to compel 
the defendant to appear in court; we fhall, for the ſake of ren- 
dering the practice as intelligible as poſſible, treat of the proceſs 
in each of theſe caſes ſeparately and diſtinctly, from the com- 
mencement of the ſuit until the declaration; at <:hich point, the 
proceedings as il were meet, and are afterwards carried on in 
nearly the ſame uniform courſe of prattice. 


P. III. 


The Mode of proceeding when common Bail 
only is required, from the Commencement 
of the Suit to the Declaration. 


Statutes relating thereto, 


F the action about to be brought be not a bailable Theproceedings 
action, or if it be*, and plaintiff . not with to arreſt N _ 

defendant, and hold him to ſpecial bail, the mode of pro- — by diſ- 
1 to bring the defendant into court, 1s clearly ſerent ſtatuics. 
pointed out by the following ſtatutes: 12 G. 1. c. 29. 
(made perpetual by the 21 G. 2. c. 3.); the 2 G. 2. 
c. 23. (made perpetual by 30 G. 2. c.-19.); and the 
5G. 2. c. 27. (made perpetual by 21 G. 2. Cc. 3. 


By the 12 G. 1. c. 29. ſ. 1. in all caſes where the cauſe Heſendant muſt 
of action thall nt amount to the ſum of 101. or up- be perfovaily 
wards, the plaintiff or plaintiffs ſhall not arreſt, or cauſe eich Pro- 
o be arreſted, the body of the defendant or defendants ; 
but ſhall ſerve him, her, or them, per/onally, within the 
juriſdiction of the court, with a copy of the proceſs. 


* Although the cauſe of action be bailable, yet plaintiff is not ohliged 
t0 arreſt e and hold him to ſpecial bail; but he may decline 
miking any affidavit, aud by 12 G. 1. c 29. f. 2. proceed by ſcrving 
tum with proceſs, as directed by that ſtatute in actions not bailable. 


By 


11 | D 


II defendant And by the ſtatute, 12 G. 1. c. 29. f. 1. (firſt above- 


Pear for him. 


1 . PROCESS IN ACTIONS ch. It 
The Statutes relating thereto. 


Indorſed with By the 2 G. 2. c. 23. ſ. 22. every copy of any writ or 
attorney s name. proceſs that ſhall be ſerved upon any defendant, ſhall, le. 


fore the ſervice thereof, be ſubſcribed or indorſed with 1 


the name of the attorney or ſolicitor, written in a com- 
mon legible hand, who ſhall be immediately retained or 
employed by the plaintiff in ſuch writ or proceſs. 


And notice to By the 5 G. 2. c. 27. ſ. 4. upon wy copy of ſuch 
appear annexed. proceſs to be ſerved upon any defendant, ſhall be written, 
in words at length, in a common legible hand and cha- 
racter, an Englith notice to ſuch defendant of the inter! 
and meaning of fuch ſervice, and deſiring the party to 
appear on the day mentioned therein, and for which no 
fee or reward ſhall be taken ; the form of which notice is 
preſcribed in the act. 


1 


Se. only to be Buy the ſame ſtatute, ſ. 2. no attorney ſhall charge more 
charged for ſer- than 55 for the making and ſerving a copy of ſuch 


proceſs on defendant, 


do not appear, mentioned), if ſuch defendant or defendants ſhall not ap- 
plaintiff mag ap- pear at the return of the proceſs, or within four days (now 

extended to ezpht by 5 G. 2. c. 27.) aiter ſuch return, it 
{hail be lawful tor the plaintiff or plaintiffs, upon affdav! 
being made, and filed in the proper court, of the perſona 
ſervice of ſuch proceſs as atorcſaid (which ſaid affidavit 
mall be filed gratis, ) to enter a common appearance, or fit 
common bail for the detendant or detendants, and to pro- 
ceed thereon, as if ſuch defeudant or defendants had en- 
tered liis, her, or their appearance, or filed common bail. 


Such are the general directions given in the above 

Natures for the regulation of the proceedings in all action 

wherein ſpecial bail is zoe required, from the commence- 

A ſummary of ment thereof to the bringing the party into court, i. e: 
the above. tothe declaration; the ſummary ot which is, that a cv} 
ol proceis duly zndorjed or ſubſcribed with the attorney's 

name, and with a notice chercunto annexed, requiring 

deſendant's appearance in ccurt at the time mentioned 
therein, is to be /erved perſonally pon acſendant ; and 
is the defendant does not appear accordingly, plaint 
may, upon an affidavit of ſuch perſonal ſervice of tie 
copy ot proceſs, appear /or him.” 
oe From 
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Sec. 1.) - NOT BAILABLE. 


The Proceſs and its Incidents, &c. 


From this ſhort ſtatement of the proceedings, four 
things naturally preſent themſelves to our obſervation : 

i The proceſs ĩtſelf, with a copy of which defendant is 
aq ſerved; its nature and inci x ay as the indorſeinent, 
notice to appear, &c.: 2d, The ſervice thereof: 3d, The 
defendant's appearance in puriuange of ſuch proceſs : 
4th, Plaintiff's appearing for defendant in Q conſequence of 
his neglect. 


We ſhall therefore divide this chapter into the follow- 
ing ſections; and conſider 


Sec. 1. The Proctss and its Incidents, with a 
Copy of which defendant is to be ſerved. 


Sec. 2. Of the SERVICE of a Copy of the 


| Proceſs on Defendant. 


Sec. 3 Of Defendant's APPEARANCE Accor 4. 
ing to Proceſs: 


Sec. 4. Of Plaintiff”s appearing for Defendant 


according to the Statute. 


Sec. 5, Of Defetts and Gull | in . 


Srcrion I. 
Of the Proceſs and its. Incidents ; and herein 


(A) The ſeveral 3 and Purpoſes of the 
Proceſs. 


(B) How to ſue out the Proceſs. 
(C) The Notice to appear to be inſerted 


therein. 


(D) The Indorſement of the Attorney's 
dame thereon. 


(E) Obſervations on the Nature, Fxtent, 
and Operation of the Proceſs. 


d. The ſeveral Forms and Purpoſes of the Proceſs. 


The ſeveral forms of the bill of M:ddleſex, /aiitat, For the forms of 
"7 omttas, &c. and of the a and pries, ought, in he procets. 


{tr iC tncts 


” 
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PROCESS IN ACTIONS. fon nN 
How to ſue out a Proceſs in B. N. 
| 

| 


i nn ſtrictneſs of order, to be here inſerted ; but as they are, fo E 
+ the moſt part, ſo well known, and printed forms thereof 
| may be ſo eaſily obtained by the praCtitioner, it was thought 
*| better to reſerve them for a note in the Appendix at the 
| end of the volume, to which the reader may refer athis 
_\_ pleaſure. 


— 
* 


| For the ſeveral forms, therefore, of the proceſs, then 
tf reſpective purpoſes, and how the blanks in the printed 
it [Appendix E.] forms are to be filled up, vide ¶ Appendix E.] 


— m_—_— cc — 


14 B. V. How to ſue out the Proceſs. 


| (B 1.) In King's Bench. 
1 | (B 2.) In Common Pleas, 


What the firſt Tt has been already obſerved (ante Ch. I.), that in all 
my 1 both actions between common perſons (except where the pro- 
48! ceedings are by ſpecial m_ in either court, or by origi- 
nal quare clauſum fregit in C. B. for which ſee poi Ch. V.), 
the firſt proceſs in the Court of King's Bench is, if the 
defendant live, or is to be ſerved; in Middleſex, a bill of 
Middleſex ; if elſewhere, a latitat; and that in the Com- 
mon Pleas, let the defendant live where he may, the firſt 
proceſs is a capias. 


How to ſue it The mode of ſuing out ſuch proceſs reſpeCtively, is as 
out follows : | 


Memorandum The firit thing neceſſary to be done in both courts is, to 

of warrant. procure a memorandum, or minute of the warrant, to pro- 
ſecure on a 28. 6d. ſtamp, agreeable to ſtatute 25 G. 3. 
c. 80. Sce the form thereof, and remarks thereon, ante 
Introduc. Obſervations, D z.) 


| 2 to be Theſe memorandums may either be bought at the law 
1 ſtationers, or when the proceſs is carried to be ſigned 
may be generally had of the officer who ſigns the ſame, 

price 28. 7d. 
The præcipe. The next thing is, to make out a præcipe, which is 3 


mere note or abſtract, written upon a flip of unſtampt 
| paper, containing the nature of the proceſs ; as hill, lat. _ 
44 | the 


18 28 
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How to fue out Proceſs in B. N. 


the names of the parties, the time it is returnable, and jt, nature. 
the name of the attorney retained. This præcipe is 

left with the officer who 2 the proceſs; the uſe of Its uſe. 

it is, 1ſt, As an order or warrant to the officer for ſigning 

the proceſs; and 2d, As inſtructions to him to make an 

entry thereof, which is always done in a book, or on 

rolls, kept for that purpoſe. 


The form of the Præcipe is as follows : Its form for bill 


Bill of Middleſex. | Latitat. of bo "og 
Middleſex. Bill for Joſeph Surry. Latitat for Foſeph and latitat. 
Sims againſt Fames Davis, re- Sims againſt James Davis, 
turnable on Tueſday next after treſpaſs returnable on Tueſday 
eight days of St. Hilary. next, after eight days of St. 
Thomas Smyth, attorney, Hilary. 
January 21, 1792. T homas Smyth, attorney, 


January 21, 1792. 
Capias in C. B. 


Middleſex to wit. Capias for Foſeph Sims againſt James 
Davis, treſpaſs at Weſtminſter, returnable in eight days of St, 


Hilary, 


For capias+ 


Thomas Smyth, attorney, 
January 21, 1792. 


Having procured the memorandum of warrant“, and 
prepared the præcipe, which is neceſſary in both courts, 
proceed as follows : 


(B 1.) In the King's Bench. (B 1.) 
By Bill of Middleſex. By Latitat. 
Get a blank bill, which may Get a blank writ, tobe bought Ho to ſue out 
ve bought at the ſtationers, or had at the ftationers, or had at the proceſs. 
at the bill of Middleſex office; K. B. office; fill it up, carry it Bill of Middle- 
fillitup; take the bill, precipe, with the pre cipe, and memoran- ſex. | 
and memorandum of warrant, to dum of warrant, to the King's — 
the bill of Middleſex office, and Bench office to be fgned; pay the 
the officer will fign it, for which, officer for ſigning 28. 6d. ; leave 
if in Term, pay 6d.; if in va- the precipe and memorandum of 
cation, rod. Leave the præ - warrant with him, Then carry 
ite and memorandum of war- writ to Seal Office ; pay for 
rant at the office. T he bill ſealing 7d. 
Middleſex is not to be ſealed. | 


. * If a bill of Middleſex has been, in fa&, ſued out, and afterwards it 

ound neceſſary to ſue out a latitat, the old memorandum of the 

warrant which was got for the bill of Middleſex, will be ſufficient ; 

only add to the precipe for the /atitat, „ Bill of Middicſcx ſucd out the 
day ot 1792. 


By 


Alias hill. 
Alias capias. 


Pluries bill. 
Plurias capias. 


Non omit. bill. 
Non omit. cap. 
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By alias bill.] V defendant 


By alias capias.] ie di. 


be not ſerved with the bill of fendant be not ſerved with th 


Middleſex before the return 
thereof, ſue out an alias bill, 


By pluries bill. ] Vile alias 
be not ſerved before the return, 
fue out a pluries bill, 


T he mode of ſuing out the alias 
and pluries i the ſame as the 
bill of Middleſex, only in the 
præcipe for the office, add the 
word alias, or pluries bit, and 
alſo inſert the date when the firſt 
bill, Middleſex i/Jued. Pay no 
more than 2d. for ſigning, Tohe- 


' ther in Term or vacation. They 
are not ſealed. 


Non omittas /.] If de- 
fendant is to be ſerved in any 
liberty, ſue out à non omittas 
bill; and if that be not ſerved 
in time, an alias and pluries 
won omittas. T hey are ſued out 
in the ſame way as the bill of 
Aiddleſex, and the ſame fees 
paid; only in the præcipe call 
it ** non ommiltas bill of Mid- 
dleſex .” 


{ 
* 


4 


| 
[ 
| 


Ch. n. 


: 
: 


latitat before the return theres, | 


ſue out an alias capias. 


By pluries capias.] If th 


alias be not ſerved in time, ſu | 


out a pluries capias. 


T he alias and pluries capias 
are ſued out in the Jane uay a; 
the latitat, only nothing is paid 


for the figning, but 7d. for the 
fealing. 


In the pra cipe for the office 
ſay, alias or pluries capias, ix. 
ficad of latitat, and inſert th: 
date when the latitat i ſued. 


Non omittas capias.] d. 
fendant is to be ſerved in an 
liberty, ſue out a non omitta. 
capias; and if that be nm! 
ſerved in due time, an alias and 
pluries nan omuttas. T hefe art 
ſued out in the ſame way as il! 
alias capias or latitat; only i 
præcipe, /ay, * Surry non omit- 
tas capias.” Pay for figning 
25. Gd. ſcaling 18. 2d. 


Sued out in firſt 


e The return of a mandavi ballivo, which was formerly 
inſtance. 


neceſſary, is now preſumed and diſpenſed with; and the 
non omittas bill, or capias, may be ſued out in the firſt 
inſtance, without auy previous writ or return. 

County Palatine. County Palatine.] Jf the latitat muſt be ſerved on defend- 
| ant in any County Palatine, / is ſued out as a common latitat, 
_ though different in form; only in precipe, ſay 


County Palatine of Cheſter, latitat, &c. 


Cinque Ports. 


Cinque Ports] No difference in ſuing out wriis for Cingut 
Ports; except in precipe, /ay—Cingue Ports, latitat, &c. 


. For 


Ny © — 


K+ © — — 
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e des 1 For the forms of all the above writs, ſee [ Appendix E.] [Appendix E.] 
| | 


ref, Þ If, after having ſued the pluries bill, or pluries capias, plurie: writs 
or pluries non omittas, as the caſe may be, defendant continued from 
ſtil! be not ſerved before the writ is returnable, then ſue term to term. 

f the out another pluries in the ſame way as the laſt, and fo 

e continue them from Term to Term, ſtill putting in the 

precipe the date when the fir/? proceſs iſſued. 


It is faid, in ſome books, that pluries writs can only New writ only, 
be continued for four Terms, at the end of which a if — lies 
new bill of Middleſex or latitat muſt be ſued out; but b four terms, 
that is a miſtake, for a new bill of Middleſex or latitat 

is only neceſſary if plaintiff lies by for four Terms. 
office 
„, ix. 
t the 
d. 


If de. 


an 


(B 2.) In the Common Pleas. (B 2.) 


Having procured memorandum of warrant, and prepared pre - 
cipe as above, (B) take the præcipe and memorandum of war- 
rant to the proper filazer, who will make out the capias, and /ign 


Capias. 


tte the ſame ; and, at his leiſure afterwards, procure the original 

7 writ (a) from tie curſitor to warrant it, which he returns, and 

and files of courſe; (Appendix C.) pay him for ſigning capias 28. 2d. | Appendix C.] 
ſe are ſealing 7d. 

25 tt | 

iy it If defendant cannot be ferved before the return thereof, ſue out Cupias by con- 
omi. a capias by continuance (9, which is preciſely the ſame as the tinuance. 


onng 
{a) The filazer enters the precipes on a roll, and at the end of the 


Term delivers the roll to the curſitor, who makes out the originals from 
them all at once, to be filed with the c b ,in. Theſe originals are 


ner nothing more than printed blank forms of the clauſum fregit, filled up by 
| the the curſitor, with the parties names, &c. without being ſtamp edor ſealed, 
firſt and filed with the curſitor, pro forma, togive the court juriſdiction. But 
| theſe will not do if a writ of error is brought after judgment by default ; 

for in ſuch caſe a real ſpecial original, as was formerly neceſſary in the 

firſt inſtance, muſt be ſued out, which is obtained by petition to the Maſ- 
RS] ter of the Rolls. But if it be after verdi@, the want of original is cured 
. by the ſtatute of jeo fails. Here, then, may be obſerved, a moſt eſſential 

, 


and ſtriking difference in the proceedings of this court; for although, le- 
pally ſpeaking, all proceedings herein are byoriginal, yet the ſtudent and 
pra ꝗitioner muſt take care not to confound them, but ever to keep in 
nurd the diſtinction between the proceedings by /pecial original ws by 
cemmen capias quare clauſum fregit. For a fuller account whereof, vid. 


2 (poſt, ch, v. and Appendix C.) 

inque 

c. (8) So called, becauſe it is continued on the roll by the filazer from the 
ume the firſt writ iſſued, and ſo on ſrom Term to Term, until the 
Gtcudant is ſerved. ” 


For | firff 
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firſt capias, only put in the præcipe, the words capias by conti. | 

nuance, and alſo the date when the firſt writ ifſued. If the ca. 
pias by continuance be not ſerved in time, ſue another Capias by 
continuance, and ſo on from Term to Term; pay ſigning the; 
writs 10d. ſealing 7d. 


Non omittas Non omittas capias.] I defendant lives, or is to be ſerved in 
capias. a liberty, then ſue out a non omittas capias, in ſame mam 
as common capias, only in præcipe call it “ non omittas capias,” 
It may be ſuedout in the firſt inflance ; if not ſerved in time, ſu 
out an alias and pluries non omittas capias, always putting in 


præcipe the date when the firſt writ i ſued. 


County palatine. County Palatine.] F capias wanted for County Palatine, i 
is ſued out as a common capias; only ſay in præcipe, 


County Palatine of Cheſter, capias for, &c. 


Cinque ports, Cinque Ports.] No difference in ſuing out capias for Cingu 
Ports; only ſay in præcipe, Cinque Ports, capias for, Oc.“ 


t Such is the mode of ſuing out proceſs in the re- 
ſpective courts of King's Bench and Common Pleas.— 
A copy of this proceſs is to be ſerved on defendant ; bu 

it is previouſly neceſſary, that to ſuch copy of the proceſs, WR 
let it be what it may, whether bill of Middleſex, latita, 
or capias, there ſhould be annexed, or ſubſcribed, a wii. 
ten notice to the defendant to appear; and alſo the name 
of the attorney retained by plaintiff indorſed thereon, — 
We will conſider, therefore, 


(T) The Notice to appear to be inſerted in the 
Copy of ſuch Proceſs. 


(C 1.) The Intent an Ferm thereof. 
(C 2.) How Notice fhould be filled up. 
(C z.) In what Cafes necefſary. 


1 
(C 1.) By the 5 G. 2. c. 27. ſ. 4. upon every copy of ſuch 
proceſs to be ſerved upon any defendant, ſhall be wr: 
teu, in words at Jength, in a common legible hand and 
character, an Eugliſi notice to ſuch detendant, of the 
| ante 


Seb. I.] NOT BAILABLE. 


Of the Notice to appear. 


intent and meaning of ſuch ſervice, to the effect follow- 


ca- ing, viz. 
s by UG | | 
theſe A. B. Yiu are ſerved with this proceſs to the intent, that Form of notice, 
5% may, by your aitorney, appear* in his Majeſty's court of 
at the return thereof being the . day 
dn / (as the cafe ſhall happen to be), in order to 
me ur defence in tlus action. 


„ And for this notice n6 fee or reward ſhall be demanded or | 
a" — Re | ; N 


Ihhere are only three blanks in the above form to be (© 2.) 
filed up; firſt, the name of the party to whom it is ad- How to fill up 
© dreſſed ; ſecond, the court in which he is to appear; the notice. 
turd, the day on which he is to appear. | 


As to the firſt, the name of the defendant muſt be 1ſt, As to the 
mentioned in the notice; nor is it ſufficient merely to name of the de- 
bay, you are ſerved, &c. Behema.v. 2 1 Wil. 104. 28 

B. K. IJ oręgman v. Plank, C. B. T. R. 100. 


e te- 

AS, If there be ſeveral defendants, they muſt all be 
; but kained, | 
ocels, | | 

alla; And they ſhould be accarately named; for if the 
wilt. rame in the notice differs from the name in the proceſs, 


name 
on, 


u will be bad. Simpſon v. Claypham, P. R. 348. Crom- 
well v. Goodwin, Bar. 409. | L . 


As to the ſecond, the name of the court in which the ad. As to the 
action is brought, _either King's Bench, or Common Pleas, — * 
mould be properly inſerted. | ; 


n the 
As to the third point, viz. the day on which he is to 3a, as tothe 

appear ; it ſhould, perhaps, /tri#ly be the day of the — on which 
month on which the return day of the proceſs exactly defendant 18 to 
Falls; as, ſuppoſing the return in a common capias to ä 
be in eight days of St. Hillary, the notice ſhould be thus: 

5 al the return thereof, being the 20th day of January.“ 

It luce 

e u- * If it he againſt huſhand and wife, ſay, for youre, and Mary your 

ad and , e 6: hr chriflian name may bc. 

of the 


intent | 8 And 


Muſt be the re- And this, although the 20th of January ſhould fall 
turn day,though on a Sunday. Alſop v. Bagot, P. R. 346. Jenner v. 


Sunday. 


- 
1 


The reaſon 


thercof. 


Reaſon not ſa- 


tisfactory. 


Why. 


In C. B. notice 
held good if 
agreeable to the 


Hy. 
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Oatridge, ib. For if it were made the 21ſt, it would 
be bad. Green v. Watkins, ib. 347. 


The reaſon of this practice of giving notice to appear 
on the Sunday, per Ld. Mansfield in the cafe of Swan v. 
Broome, Bur. 1600. is, that in ancient times the coun; 
* uſed to it upon Sundays; whilſt they did ſo, the notice 
„ muſt fo//ow the practice then in uſe, and muſt of con- 
* ſequence be given for appearing on the Sunday. But 
„nov, that old practice of their actually fitting upon 
Sunday, being altered, and at an end, theſe. notire; 

muſt neceffarily relate to the Monday, when the cours 

Aso ſit, and therefore the defendant cannot be miſled by 
having notice given him to appear on the Sunday. 


But, with due deference to ſuch authority, this reaſon 
does not ſeem fully ſatisfactory ; becauſe, firſt, the court 
did not fit on Sundays, at the time when the above ac! 
paſſed, namely, the 5 G. 2., nor long before; aul 
therefore there was no ſuch practice then in uſe for the 
notice to follow ; and, ſecondly, the ſpirit, and indeed 
the letter of the act, is clearly otherwile ; for it dire 
that the plaintiff ſhall give defendant notice of the ten! 
and meaning of the ſervice ; the intent of which canna 


now be for defendant to appear in court on a Sunday. 


The court of Common Pleas, in a late caſe, were df 
opinion that the notice was good, though not made for 
fact, though not the defendant to appear on the exact return day, bi 
vn the return apreeable to the fact. Defendant was ſerved with 4 
clauſum fregit, returuable in 15 days of Ealter, (i. e. dle 
Sth of May ;) but the notice to appear was thus: at % 
return thereof, being the 11th day of May 1791, (i. e. the 


quarto die poſt ;) and upon ſhewing cauſe why proceec- 
ings thould not be ſet aſide for irregularity, the cour 
ſaid, they were clearly of opinion, that the notice 
appear on the guarto die pgſt was good, that being d 


day when, in point of fat, the detendant was to apps 


Summer v. Brady and others, C. B., T. R. 630. 


| There is a N. B. in the report of this caſe, that che 
_ vid practice of giving notice to appear on the In 


day, 


(the 


: OO 
? + 
ö 
k 
l 
F 
. 
8 
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(the return of the proceſs) is not done away by this de- 
termination. 


Clearly not; but as the practice now ſtands, the day May be either 
in the notice of a capias may be made either the actual the eſſoign day 
return day, as mentioned in the writ; i. e. the eſſoign * og die 
day, or the day, in fut, when defendant is to appear, 


viz. the quarto die poſt. 5 


Formerly the courts held it neceſſary for the notice to No occaſion to 


50 5 . * 
But ſpecify the year as well as the day of the month; or to particularize the 
upon add me word e inſtant,” or next.“ pg. Wingfield v. year. 


Beard, Bar, 419. White v. Waſhington, P. R. 347. 


But now theſe caſes are exploded, and it is held ſuf- The day of the 
hcient to inſert the day of the month, as the 26th of — — 
June, without ſaying, inſtant, next, or expreſſing mT 
the year. The; Meauer's Company, qui tam, v. Fareft, 

Str. 1233. Eiliott v. Parrot, Bar, 425. 


A notice is moſt unqyeſtionably neceſſary, by the ſtat. (C z. 
12 G. 1. & 6 G. . vid. ant. p. 74. in all cafes where the la what cafes 
cauſe of action ſhall nat amount to 10l.; and if omitted, notice is neceſ- 
proceedings will beſet aide. tary. 


| In all actions 

e inten! | | 6. x | under 10l.; 

Cann It alſo was held neceſſary in C. B. in al caſes where And in C. N. in 

y q proceſs is ſerved, although the cauſe of action be above ,9ions above 
lol. Longbotham v. Ps Bar. 404. Arwood v. Me- 10l- if proceſs 

were 0 itt, P. R. 349. S. C. Cooke's Rep. 143. Cock, v. ſerved; 


1ade fo! Inner, ib. 100. 

. de : M | 

Wich But in a later caſe, of Willis v. Lewis, in B. R. But not ſo in 
i, e. ts Will. 22. it was reſolved, per cur. that there was 10 B. R. 
„: at (4 caſipu to put the notice to appear, at the bottom of the 

. e. he procels, according to ſtat. G. 2., it being above 10l. 

rocced As 

he cour And, in a latk ingenious publication, upon the prac- 
notiere of the court of King's Bench, it is ſaid, in two 
being u Aces, © where the cauſe of àction amounts to 101. or 

o appeu. upwards, and no \affd@vit is made thereof, a notice is 


wnereſſary,” Tidd's Pract. 97. 30. 


that the Here then the courts differ. I muſt confeſs, that the Q. Asto the 
Join pra Pattice of the Common Pleas, ih this reſpect, appears practice of B.R 
0 * 8 4 * 2 


to 
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to me, moſt agreeable to the letter and ſpirit of the ach. 
The ſtatutes of 12 G. 1. c. 19. & 5 G. 2.c. 27. being in 
pari materid, and the latter having paſſed, ſpecifically, 6 
for the purpoſe of explaining and amending the former, 6 
muſt be conſidered together, they muſt be looked upon, 
and conſtrued as one act. Now, by the 5 G. 2. ſ. 4.,, 
a notice is poſitively directed to be written upon the 
copy of every procels ſerved on any defendant. F: 


But it may be ſaid, that by that act this clauſe can 
only relate to proceedings in actions under 10l. Be it 
ſo; it muſt then be looked upon as a neceſſary part of the 
proceedings, as directed by the 12 G. 1. in all caſes where 
the cauſe of action does not amount to 10l. 


Now by the ſecond ſect. of that act, it is poſitively 
enacted, that if any writ or proceſs ſhall iſſue for the 
ſum of lol. or upwards, and no affidavit and indorſement 
ſhall be made, the plaintiff ſhall not proceed to arreſt 
the defendant, but fall proceed IN LIKE MANNER, as is by 
that act directed in caſes where the cauſe of action does 
not amount to the ſum of 10l. It would ſeem there- 
fore, as if a notice were neceſſary in both caſes, more 

_ eſpecially when the intent and ſpirit of this law are con- 
ſidered ; for it is a law in favour of defendant, to put? 
him upon his guard, to explain to him the nature of the 
proceſs, and warn him of his duty to appear. If, then, 
the legiſlature thought fit thus to caution defendant in 

matters of little moment, in aQions under 10l., a f- 
tiori, is this caution neceſſary in caſes of greater magni- 
tude? The only difference in a bailable writ, is the «: 
etiam ; but that by no means ſupplies the place of the 
notice. 


— 
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3 D. Of the Indorſement of the Attorney's 
Name on the Proceſs. 


Indorſement di- By 2 G. 2. c. 23. ſ. 22. it is enaded, that every con 

rected by ſtatute. of any writ, or proceſs that ſhall be ſerved upon any 
defendant, ſhall before the ſervice thereof, be ſubſcribed 
or indorſed with the name of the attorney, or ſolicitor, 
who ſhall be immediately retained, or employed by tit 
plaintiff inſuch writ or proceſs. See ante p. 74. 


Omiſſion for- It was formerly held, that the omiſſion of the attor- 


merly did not , v3 8 * . 
vitiate proceſs, ney's name did not vitiate the proceſs, and proceeding 
BE 


rey 


Ty copy 
on ally 
bſcribed 
olic itor, 


| by che 


1e attol- 
ceeding 
were 
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were refuſed to be ſet aſide upon that account. Fawhkes v. 
Fay, P. R. 440. Blackhall v. Gould, ib. 441. Bar. 407. 


Sec. I.] 


But theſe caſes were previous to the paſſing of the But now it does, 

12 G. 2. c. 13. ; which though it only immediately re- 
lates to hailable writs, on which warrants to arreſt iſſue, 
yet it ſhews the with of the legiſlature to enforce this 
pra ice of the indorſement ; and ſince that time ſuch 
indorſement has been deemed neceſſary by both courts. 
In C. B. Chapman v. Ryall, and others, Bar. 415. In 
B. R. Loft. 58. & Oppenheim qui tam v. Harriſon, Bur. 
20.; and for want thereof proceedings may be ſet aſide. 


Further it muſt be the name of the attorney actually It _ be the 
retained ; for although, in the laſt caſe, it appeared that nc 
there was a real attorney's name thereto, yet it was put 
without any authority from him by the plaintiff's attor- 
ney, againſt whom, for ſo doing, the court granted an- 
attachment. Ib. Bur. 20. 


The general and proper way is, not only to indorſe the How proceſs go- 
attorney's name thereon, but alſo the day and year when *<rally indorſed. 
the proceſs iſſued; but this indorſement forms no part | 
of the proceſs; and though the time indorſed be abſurd, — 
and contradictory to the %, yet if the latter be right, * e 
it is ſufficient. Coleby v. Norris, 1 Wil. 91. Green v. | 
Rennett, 1 D. & E. 656, | _ 2 

The proceſs having been thus formally ſuedout, as ante B. and 
a written notice to appear, ſubſcribed or annexed thereto, and the 
attorney's name indorſed thereon, it is completed for ſervice upon 
the defendant ; but before the treating thereof, we will make a 
few obſervations on the nature, extent, contents, and operation of 
this proceſs. | 8 


E. Obſervations on the Proceſs. 


(Ei.) The Nature and Extent thereof. 

(E 2.) How to be directed. | 

(E z.) Of the Deſcription of Plaintiff therein. 

(E 4.) Of the Deſcription and Number of Defendants. 
(EK 5.) How cauſe of Action to be expreſſed. 

(E b.) Of the Tefte and Return. 

(E 7.) How ſubſequent aud former Proceſs ſhould agree. 


E. 8.) When bill of Middleſex, Latitat, and Capias, ma, 
Ifſue; and whether to be conſidered the commencement 
of a Suit or a; Proceſs. 
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Obſervations on Proceſs. 

(E q.) Of pleading the Latitat and Capias, and the Neceſſity 
of the original Bill, or original Writ, 
(E 10.) Of craving Oyer of the original Writ, 


(E 1.) (E 1.) Nature and Extent of Proceſs. 


Nature and e- The bill of Middleſex is a precept, not a writ, having 
tent of proceſs. 1 eld; iy, . 2 
only a return, and no direction nor te/7e ; nor can it run over 


all England, but is confined to the county of Middleſex. 


Bill of Middle- So that if defendant be ſerved. with, or arreſted upon, 
13 a bill of Middleſex, in the city of London, or out of 

the county of Middleſex, proceedings will be ſet aſide. 
Borman v. Bellamy, 1 D. & E. 187. Devenage v. Dally, 
Do. 384. 


But if it be doubtful whether the ſpot where defendant 
was ſerved be in London or Middletex, it ſhall be good 
ſervice. Drew v. Marriot, 1 Wil. 77. 


Latitat and 


3 A latitat and capias are ſometimes conſidered in the 


nature of original writs, but ſometimes only as proceſs. 


Vide poſt (E 8.). 


Extent of latitat. A latitat is not confined to any particular county, but 
may be ſerved in any. Ber mam v. Bellamy, 1 D. & E. 187. 


Runs into Wales Although, after long argument, it was held, that a la- 
titat did not run into Wales C Lampley, and others, v. 
Thomas, and others, 1 Wil. 193.) ; yet it has ſince been 
determined that it does. Penry v. Janes, D. 213. 


And to counties The latitat and capias extend to a county palatine, and 
8855 are immediately directed to the chancellor; ſor the meaning 
of the expreſſion, breve domini regis non currit, is not, that 
the king's writs are not to be executed in ſuch places, but 
that the court cannot direct them immediately to tlic 


ſheriff. 
( E 2 ) (E 2.) How to be directed. 


The bill of Middleſex has no direction. 


How proceſs to The latitat and capias are generaly directed to the 
-- "agg ge- ſheriff of that county where defendant is likely to be found. 


_— if ſher 7 But ſometimes a particular ſpecial direction is neceſſary; 
the Ike. as if the ſheriff be a party, the writ would be bad if d, 


recte 


I, 


- 
— 
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rected to him, although it were mere proceſs in a com- 
mon ad ion. Meſton v. Coulſon, Black. 506. But it 
ſhould in ſuch caſe be dire ed to the coroners ; and if the 
coroners be parties alfo, it ſhould be directed to two perſons 
either named by the court (3 Black. Com. 354.), or by the 
maſter (Imp. 160.), called eliaors. Again the writ muſt 
be ſpecially directed, if it is to be executed in any county 
palatine, or the _— ports, or the like. For the forms 
of theſe particular directions, vide ¶ Appendix E. Appendix E.] 


(E 3.) Of the Deſcription of Plaintiff therein. (E 3.) 

t is not neceſſary to inſert in the proceſs, on what ac- Of the 2 
count, or in what right, the party ſues; ſo that exe- n a.” hg | 
cutors, adminiſtrators, aſſignees, and the like, need not e 
be defcribed as ſuch in the proceſs; but it may be 
generally te anſwer A. B. in @ plea, &c.; and they may 
afterwards declare as executors, &c. or plaintiff, upon ſuch 
general proceſs, may declare qui tam. The Weawvers' 

Company v. Foreſt, Str. 1232. Lloyd, qui tam, v. Williams, 

Black. 722. So, on the other hand, it was 3 Need not flate in 
held, that if the proceſs were particular to anſwer A. H. what right be 

W executor, adminiſtrator, or the like, plaintiff might have "a" Ha 3 
declared generally, and not as executor or adminiſtratot. neral, and 

Not ſo, however, if the action had been a gui tam, action; Plaintiff after. 
for then, if the proceſs were qui tam, plaintiff could not . bree 
have declared generally. : : 


ter; 


And the reaſon given for this diſtinction was, that 
though the plaintiff may ſtile himſelf executor, or give 
himſelf any other fuperfluous deſcription in the proceſs, and 
declare otherwiſe ; yet this will not hart, for the demand 
is the ſame ; but in.the cafe where the proceſs is 3 tam, 
and the declaration general, the very nature of the demand 
is altered, the proceſs unporting a demand to the king 
and plaintiff, and the declaration a demand to the plain- 
tiff only. Lloyd v. Milliams, Black. 722. Canning v. 
Davis, Bar. 4.94. | 833 


This diſtinckion, if cloſely examined, does not appear 
very tatisfactory; and, indecd, has been tince over-ruled iu 
lie Cale of Heggs, ailignee, V. Ford, E. a ö.. G. 3 Imp. 172. 


Vw here the proceſs being to anſwer plaintiffs as aſſignees But not vice 
0 a bankrupt, and declaration generally in their own right, verſa, 


proceedings 
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proceedings were ſet aſide ; andit was held, that plain- 
tiff could not declare generally on proceſs fued out in a 
ſpecial character. | 


The preſent practice therefore ſeems to be, that, upon 
general proceſs, plaintiff may declare in a ſpecial charac- 
ter, but not vice ver/a. | ; 135 


(E 4.) (E 4.) Of the Deſcription and Number of Defendants. 


Of che deſcrip- The proceſs ſhould expreſs the defendant by his name 
8 of baptiſm and ſurname; and if more perſons of the ſame 
name, a proper diſtinction ſhould be made, as elder or 
younger, Wc. . 
only four in a No more than four defendants muſt be put into one 
writ. writ: but it is not neceſſary that it ſhould be a joint cauſe 
it need not be of action, becauſe four are inſerted; for plaintiff may 
a joint cauſe of join four defendants in a latitat for four different and 
* ſeveral cauſes of action, and afterwards declare againſt 
all, or any of them, as he pleaſes; the latitat being thus 
— as mere proceſs to ꝓring the parties into court. 


Ree v. Cock, 2 D. & E. 258. 


It is ſaid that no more than four defendants muſt be put 
into one writ ; but the practice in this reſpect, as laid down 
by one or two late deciſions, 1s, that in actions not hbailab!e, 
the proceſs is a mere notice; and therefore any number 
of defendants, and different cauſes of action, may be in- 
ſerted in one writ. But where the action is bailable, and 
the writ is therefore with an ac-etiam, only one defendant 
muſt be named (except in a joint action) for the ac- 
etiam was introduced as a ſubſtitute for the original, and 
no more can be inſerted in an original writ. - 


(E 5.) (E 5.) How Cauſe of Action to be expreſſed. 


Of ſtating the It is clearly not neceſſary in common proceſs, where 
cavſe of rs no ſpecial bail is required, to ſtate the particular cauſe of 
n Pte” action: in the Common Pleas the capias is general whet- 

| Je 
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n- re he broke the cloſe ; and in the King's Bench it is as Need not be 
1a -neral to anſwer plaintiff in a plea of treſpaſs, let the cauſe eu. 
of action be, in fact, what it may, Fofter & Bonner, 
0 | Cow, 455 See Appendix B. & C.]. "5 oy B. & 
on ; 
a0 We have already ſheyn, that as the court of King's 


ES Bcnch originally got cognizance of the cauſe, upon the 
uppoſition of a treſpaſs having been committed (ſee 
ESC hap. I.), it was formerly held yeceſſary to alledge a treſpaſs 
In the proceſs ; but the juriſdiction of this court being, at 

thus day, firmly eſtabliſhed, it is not ſo ſtrictly inſiſted Proceſs not bad, 
me upon; and in caſes where the bill of Middleſex was to 1 
anſwer plaintiff in a plea of debt inſtead of treſpaſs, the a . of debt ins 
EE proceſs was either held good or allowed to be amended, ſtead of treſpals. 
2 barber v. Lloyd, 2 D. & E. 513. Cox v. Mundy, Black. 
402. 


one | 

auſe But there is one inſtance where the gauſe of action muſt PRE — the 
_—. . . 1: z Ccau;e of action, 

may be inferted in the proceſs, though ſpecial bail is not requir- if kd hides 

and ed, which is, in an action againſt bail upon their recogni- recognizance. 

* ance, when the following ac etiam, by a particular rule 


ef the court of B. R. (E. 15 G. 2.) muſt be added after 
he words, in a plea of treſpaſs: And alfo to the bill of 
the ſaid Joſeph to be exhibited againſt the ſaid James in 
a plea of debt on recognizance, according to the cuſtom 0 
ie court of our lord the king before the king himſel,“ if it 
s a latitat; but if a bill of Middleſex, ſay, ** According 
able, 0 the cuſtom of aur court before us. 


nder 
C m- % 
Fer p (E 6.) Of the Tefte and Return, (E 6.) 
ant : . 
e ac- A bill of Middleſex is no writ, and has no fe. Of the teſte and 
and return of pro- 
Every /atitat capias, &c. muſt bear teſte in term, other- —_ 
Ne they are void. Hart, aſſignee, &c. v. Hingeſton, 
Por. 2588. Black. 683. 
f thereſore they be ſued out in vacation, they are to All proceſs muſt 
chere e teſted the laſt day of the preceding term. Tohnſon v. be teſted, 
uſe of nth, Bur. 964. Bennet v. Sampſon, Bar. 407. 
phert- 


If ſued out in term, they are generally teſted the firſt 
ay of ſuch term, unleſs it be an alias or plurics writ ; then 
| its 
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its teſte ſhould be on the return day of the /a/? writ ; * | 4 
the clerk ſhould ſubſcribe under it the term when the firſt 
writ iſſued. Reg. Tr. 1656. 14 


And made re= As writs are teſted, ſo muſt they be made returnable in Ml 
— mn term; otherwiſe, void. Mills v. Bond, Str. 399. , | 


e eee A bill of Middleſex or latitat, with their reſpeQive {2 
day certain ; aliaſes, &c. muſt be returnable upon a day certain or par. 4 
ticular return, not on a general return day. Vid. ante 
Introd. Obſervations, B 3. 5 


Which may be There are no certain number of days in which the re. 
e eee à turn muſt be made: a bill of Middleſex or latitat may be 
ng returnable the next day aſter it is ſued out. Loving v. 


Avery, Str. 917. But not the ſame day, becauſe the pro- 


ceſs is returnable de die in diem, Green v. Rivet, Ray. 172. 


Capias ought But in every capias, the proceedings being founded upon 
—_ Pata an original, the return ſhould be made on à general return 
tween teſte and day; and there ſhould perhaps, ſtri::ly tpeaking, be 
return, if not, fifteen days between the teſte and return. Formerly, i 
it is no irregula 1,44, it was even held error if otherwiſe, and not merely 
rity, but may be Ys 
mended an irregularity. JFuliams v. Faulkner, Bar. 409. After. 

wards the court deemed it only an irregularity, and ſet aſic 

the proceedings. Atkinſon v. Iuylor, 2 Wil. 117. The 

next ſtep was, to allow the writ in ſuch caſe to be amended. 


Carty v. Afliley, Black 918. Ib. 3 Wil. 454. 


And now, although there be not fifteen days betwern 
the teſte and return, the court will not take notice thereof 
nor even grant any thing upon a motion on that account, 
but allow it to be amended, as a matter of courſe. Bau. 


chier v. Wile, C. B. T. R. 291. 


It is to be obſerved, however. that this practice on 
relates to proceedings be c719: cui ias quare cliuſin 
Fregit ; which is a writ fownved upon an original, fh 
only to be previouſly iſſued, and not to proceedings b 
ſpecial original. For which, fee Chap. V. 


In all proceſs. in either court, a term muſt not intet 


Proceſs bad, if vene betwcen the teſte and return, as the cauſe would be 
a term inter- : then 
Vene. 


22 ⁰ . 
2 2 x * Fo 
4 , 2 LR 2. p* Lg 
\ 8 8 — 
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; * | hen out of court, and the writ abſolutely void ; and if 

endant were arreſted thereon, an ad ion of falſe impri- 
onment would lie againſt the plaintiff in the action, 
ough not againſt the officor. Parſons v. Lloyd, Black. 
ible in 40. SJ 3 Wil. 341. 


If it be teſted in the wrong year of the reign, as the 31ſt Or if teſted in a 


1s par- | Dar, 409. : 
J. Allte 75 4 5 a | 
9 Formerly it was held neceſſary for the filazer to put his No need of 
ame to the capras ; but there is now no occaſion tor it. 8 
he re- : 75% v. Eyles, C. B. T. R. 120. p 
& 
nay be 
ving x. 
2 4 5 (E 7.) How ſubſequent and former Procc/ fhould agree. (E 7.) 


All alias and pluries writs ſhould correſpond with the Subſequent and 


d upon irſt writ ſued out; for if the /atitat be againſt the de- formcr proceis 

reuum endant by one Chriſtian name, and the 4% as by another, Would agree. 
1 y one 0 e alias by another, 

ng. be d the plaintiff atterwards proceed, the court will ſet 

ly, u. ide the proceedings for irregularity. Corbet v. Bates, 

merely g D. & E. 660. 

After- | 

et aſick Wl | 

_ : E 8.) When Bill of Middleſex, Latitat. and Capias, may ine; (E 8.) 


and whether to be conſidered the Commencement of a Suit or as 
Pracefs. 


e. Proceſs my be ſued out in vacation, but muſt be teſted When bill of 
Tc! et the preceding term. t; a Hing /lon, Middleſex and 
aun. P g term. Hart, aſſignee, v. Hing ion, — 
CC . Zur. 2588. il A 


oa latitat may ſometimes be iſſued before any cauſe and whether to 

pf action has accrued ; becauſe, generally ſpeaking, in all be conſidered as 

Wommon caſes, a latitat, by the practice of the court, is 88 

G ontidered merely as a proceſs or ſummous; and the de- procels, 

Faration is deemed the commencement of the fuit, and in common 

S ö by the exhibiting of the bill. See | 4p- les 33 * 
NM I, 


ice on 
clouſun 
ſupp) 
lings b. 


ot inter 
would be 
th 


3 3 


92 PROCESS IN ACTIONS. [Ch In q | 


Obſervations on Proceſs. | 


Time of iſſuing The time of iſſuing the latitat, therefore, is immate. 
material 1:1. for if any cauſe of action accrues at any time, ant 


exhibitionem bille | Appendix G. I; i. e. before the filing of WM 


J 


- = 
1 be 
* * 
= 
1 
=_ 
= 


_ 


[ 


| [ 
, 

** 

Y 


- 


the declaration, though, after the ſuing out of the proces, 


it is ſufficient. Fe/fter v. Bonner, Cow. 454. Joluſn 1 


v. Smith, Bur. 950. 


If eauſe of ac= But this is to be underſtood, with this reſtriction; 
tion accrues be- namely, that the declaration is actually filed at the tin: 


ng declaratiop chen, in ſtrictneſs of law, it ought to be filed. 
1 h 


Which ought to By the practice of the courts, indeed, the plaintiff may | 
be fame term declare at any time within the ſecond term after the writ | 


writ is teturn- 


= 
© = 


able. is returnable ; but that is merely an indulgence, and the | 


declaration muſt ſtill be intitled as of the term when the 


proceſs was returnable. Therefore, if proceſs be ſued out, 


and no cauſe of action accrue until after the term when 


the writ is returnable, although before the expiration of 9 


the time allowed for plaintift to declare in, and before 


he actually has declared, it will be of no avail ; nor wil 


plaintiff be aſſiſted by intitling the declaration of the ſub- 
icquent term, Smith v. Muller, 3 D. & E. 624. 


in many caſes There are various caſes, however, in which the latita 

Jatitat conſl- is not to be taken as mere proceſs, but as the commencement 

dered the , | > Dj 

commencement Of the ſuit ; and theſe are, whenever the actual time of ſuing 

of a ſuit. dict the writ is material, and the juſtice of the caſe requires the: 
it ſhould be preciſely aſcertained. 


Where the time As in penal and all other actions, for inſtance, where 
ee writ à limited time is fixed for the commencement of the ſuit, 
eee pe and which time expires in a vacat on, if a latitat be ſued 
nal actions. ten- Out in that vacation, though long after ſuch tune has ex- 
dere, ſtatutes of pired; yet, by being ed as of the preceding term, i 
Imitatious, and 2 8 5 2 

elle, Would appear as if it had iſſued in due time. So it might 

be with the ſtatutes of limitation. 


In like manner a tender, made in vacation, and, in fat, 
before any action brought, if a writ were ſued out in that 
yacation, would appear by the teſte of the writ, being 0! 
the preceding term, to have been made after the bring- 
ing of the action. Again, if two actions be brought 
againſt defendant for the ſame offence, it may be materia 
to ſhew the priority of one of the actions. Many othe! 

inſtances 
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Inſtances may be adduced of the like kind; but it is ſuffi- 
jent to ſay, that in the above, and in all other caſes where 
he merits of the cauſe turn upon the exact time when the 


ing of writ was ſued out, that exact time may be thewn in tlie 
ocels, Wpleadings, or ſometimes given in evidence, contrary to the 


e of the writ, though a matter of record, for fietio cedit The exx ah 
veritati ; and although the fiction cannot be contradicted, of iſſuing it 

ſo as to invalidate the writ, yet it may for the purpoſe of may be ſhewn ; 
ſtabliſhing truth and adminiſtering juſtice. 


FA In all ſuch caſes the defendant is entitled, as well as the And defendant 
plaintiff, to ſhew the true time of the writ ſuing, if it be may do this as 


ff may to his advantage ſo to do. The ieading caſes on this head, well as plaintiff. 


e writ and in which the whole of the abyve doctrine may be 
nd the Wound, are Johnſon v. Smith; bur. 950. Folter v. Bonner, 
en the * ow. 454. NV eod v. Newton, 1 Wil. 141. Morris v. 
ed out, ee“, Bur. 1241. Combe v. Fitt, Bur. 1423. Maſiyn v. 
When ES riges, Cow. 178. 

tion of 


before 
or will 
ie ſub- 


But although proceſs may he ſued out, it is not, nor Defendant muſt 
Jever was allowed (even before any affidavit was neceſſary) not be arreſted 
Fro arreſt the defendant before cauſe of action. Hanway "© xs 
V. Alern, Vent. 28. Bur. 967. And an original, or at- ginal be relied. 
lachment of privilege, ought not to bear date betore cauje 

e latitat Pot action, Bur. 967. 
cement 

of ſain 


779 50 The capias is conſidered equally with the latitat, either The above doc- 
res the 


s proceſs or as the commencement ot a ſuit, the tame ine equally 
dittinction prevails, and the above doctrine applies. Do. 2 . 
bz. N. Leader v. Moxon, 2 Black. 924. p 

where 3 | | 

he ſuit, 
be ſued 
has ex- 
erm, i 
t might 


5 
* 
4s 

i 


; (E 9.) Of pleading the Latitat and 0 apias, and the Ne effity of (E 9.) 
| the original Bill or original Writ. 


As it is now ſettled that a /atitat may be ſued out in the of pleacing the 
Writ inſtance ; ſo it may be pleaded as in a replication to ltitac, &&. 
ſtatute of limitations and the like, without thewing any 


in fact. ul of Middleſex. Holliſter v. Coulſon, Str. 550. Johnſon 


t in that . Smith, Bur. 961. 

being 0! | 

e bring -In like manner it is ſufficient to ſhew a capias in C. B. No occasion to 
broug v hich every body underſ.ands to be now the commence- ſhew arigiual 
materia! nent of 2 ſuit there - and that the court always intends dvr origiual 
ay other | 5. a 


nſtancs 
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that an original has regularly iſſued whereupon the capi 
is grounded, ſo that the capias is deemed ſufficient evidence 
Want thereof of ſuch original. Leader v. Moxon, Black. 925. 


cured aſter ver- 


dict, though not a TE. i * 3 4 
mene The want of an original bill, or original writ, is cure 1 


by default. after verdict. Fyſter v. Bonner, Cow. 455. And a. i 
though by the ſtatute, 4 Ann, c. 16. they are till nec. WM 
ſary in cate of judgment by default; yet, if error be WR 
brought, they may be afterwards obtained to ſupport the WR 
judgment. 1 


[Ch. III 


_— 
: <= 
__—_ 
[- 4 - 
* * 
= 


3 
A 
7 * 


| \ 
Wa 
? == 
1 1 
_— 
"=> 


(E 10.) 


Of craving oyer (E 10) Of raving Oyer of the original Writ. 
of original. ; 2B 
| Formerly much delay and expence were occaſioned by BY 
defendants craving yer of the . de writ, in order toſs 
it out upon the record, and plead any variance, omiſſion,. 
or the like; but this praQice is now wholly diſcounte. 
nanced, and it is a ſettled rule in both courts, that if de. 
tendant craves oyer of the writ, no notice need be taken 
thereof, but plaintiff may ſign judgment as for want « 
a plea. Boats v. Edwards, Do. 227. B. R. Ford . 
Burnham, Bar. 340. C. B. | 


ation i .- 
_ Of the Service of Copy of Proceſs on Defendant. 


It has already been ſhewn, in the beginning of thi 

chapter, that, by the 12 G. 1. c. 29. whenever the cauſe 
of ation does not amount to 10l. or if it does, and plaintit 
makes no affidavit thereof, a copy of the proceſs muſt be 
terved per/onally upon the defendant ; the form, nature. 
and effe$ts of which proceis, has alſo been fully treate 
of; it therefore only remains, in this place, to conſider 


the ſervice” 
et the procels. 


4 
* * 


J. What ſhall be deemed a good and effeQual 
Service according to the Statute ; and herein 


(A 1.) Of the Copy of Pro.efs to be ſerved. 
(A2) The Peron by whom it is 19 be ſerved, 


Sec. II.] NOT BAILA ZI. E. 5 
Of the Service of Proceſs, 


h. IJ 


capia [ 


3.) The Manner in which it is to be ſerved. 
idenct 5 


A | 
0 4) The T ime hen it is to be ſerved, 
(A 5.) 1n caſe the Proceſs be againſt ſeveral Defendants, or 
again Huſband and Wife. 
s Cured B (A 6) Of the Puniſhment of Defendant, if he treat; Proceſs 


nd al. f wath Conte in- . 

neceſ. Þ | 1 | 

ror be (A 1.) 07 rhe Copy of Proceſs 10 be ſerved An) 

ort the ern e 1:1 : 
A complete and true copy of the whole proceſs muſt Of the copy os 
de ſerved. Catlffe-v. Stundiſh, Prac. R. 354. War ona 
lt the proceedings be by original, a copy of the capias How, if by oti- 
8 upon the original, and not of the original itſelf, muit be ginal. 

>ned : ol ſerved, Smith v. Anderton, Prac. R. 342. Peter v. 

Tr to let Fil | 


L *s Rerwmer, ib. 8. E: Bar. 410. , 
niſſion, BY © £97] | 
counte- If defendant be ſerved within the cinque ports, it ſhould How, if in 

t if c. ve with a copy of pfoceſs, properly directed to the con- due ports. N 
e taken WY gable of Dover Caſtle; other wile bad. Bax v. Culmore, SOIL 


Want o; $46.1} 1 

Ford v. * 1 ers FLY YET 

= If defendant be ſerbed in a ebunty palatme, it muſt be How in county 
ich a copy of the proceſs out of the original court, ant! Palatinum. 
not with a copy of the mandate. Byers v. N tuter, Prac. | 
K. 344. S. C. Bar. 406. Thougtt before held contrary 
in Beach and Smit, Prac. R. 343. In all theſe kind of 

WJ caſes, the general rule is, that a copy of the proceſs, out.of 
the frptrior court, inuſt be ſerved, | eh. 2H 


of this 

he cauic 

plaintif 
muſt be 
nature, 
/ treatec 
nſider 


dani. 


(A 2.) The Perſm by whom it is ſerved. © (Az.) 


le 1s not neceſſary that the proceſs be ſerved. by a By whom pro- 
J #crif's officer; if by the attorney, or his clerk, it is ſut- ceſs is to be 
acient. Delafield v. Fones, Prac. R. 345. ſerved, 


But by the 5 G. 2. C. 27. ſ. 3. in particular franchiſcs 1f in particular 
and juriſdictions, the proper officer there mult execute franchifcs; 
de proecis. County palatines, however, have been held wo e 
not within this act, which has been conſtrued to extend * 

only to particular Ver ties in counties. Griffin & Alcock, 

1 Yarn, 399. 


ffectual 


erein 


[n 


(A3; 
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The canſe- In theſe particular liberties, the proceſs ſhould be ſerved 

quence of being by the bailiff, or officer belonging thereto ; but if it be 

nk in all. ſerved by an improper perſon, court will not ſet aſide the 

erty. proceedings, though the party will be liable to an action. 
Hall v. Willy, Bat. 404. S. C. Prac. R. 345. 

Perſan 22 But, in all caſes, the perſon who ſerves the proceſ- 

dere to read. ſhould be able to read, fo as to ſwear, if neceſſary, that he 

erved a true copy ; for where ſervice was made by : 

bailiff who could neither write nor read, it was held bad. 


Delaficld v. Jones, Caf. Prac. in C. B. 34. 


(A3. (A 3) The Manner in which it ts to be ſerved, 


Proceſs is to be | . f 
7 : _ defendant, by the ſtatute, is to be perſonal) 
ally. . crved. : 


Need not ſhew There is no occaſion to ſhew the writ itſelf at the time 
the writ. of {ervice ; for the a& only requires defendant to be /erved 
: with a copy, which 1s 45 ſame as if it had been ſaid, 
deliver a copy. Morley v. Glover, Str. 877. B. R. Pan- 
cliand v. Moolley, Bar. 302. S. C. Prac. R. 353. Boſwi! 
Unleſs requeſt. V. Roberts, Bar. 422. But if defendant ſhould demand 
ed; a ſight of the writ, it ſeems neceſſary to ſhew it. Edgar 
Nor 1cad it & Farmer, Cal, temp. Hard. 138. Nor is there any ne- 
If leit at his Ceffity to read it over; but if defendant refuſe to take it, 
houſe, or ſent in upon its being tendered, and it is left at his houſe, it wil 
letter, or put be ſufficient. N vod v. Dodgſon, Bar. 278. Or if ſent 
po, e og, incloſed in a letter, and defendant opens the letter and 
l Boe takes out the copy. Boſwell v. Roberts, Bar. 422. Orif 

it be put through the crevice of a door to defendant, who 

had locked himſelf in, the nature thereof being at the ſame 

time explained to him. Smith v. Hintle, Bar. 405. S. C. 

Prac. K. 354. | TITRE 


(A 4.) (A 4.) The Time when it is to be ſerved. 
I've —_ wg Service of a latitat at eight o'clock in the evenin; 
e day when it was returnable, held good; und this, 

although the declaration be left in the office in the court 


of the fame day. Robertſon v. Douglas, 1 D. & E. 191. 
Mathews v. Partridge, Prac. R. 352. | 
0 


Sec. II.] NOT BAILABLE. 
Of. the Service of Proceſs. 


In one caſe it was held good ſervice at eleven, on the 
night of the return day. / epburn & Neale, cited in 


the Bur. 813. 
25 And it is now ſettled (notwithſtanding the practice It may be upon 
was otherwiſe formerly, as appears from Bar. 415. 424.) . urn day, 
xek that ſervice of proceſs upon the return day thereof, is re- 
at he eular in both courts. In B. R. Maud v. Barnard, Bur. 
"WY $13. In C. B. 2 Wil. 372.; and this, although it be though the 
N notoriouſly after the riſing of the court. Ib. court is up, 
Service of proceſs on a day previous to the date of the But not before 
proceſs is bad. Humphreys v. Mitchell, Bar. 408. the datethereof; 
So if it be after the date of the return, JYhale v. Ful- Nor after the 
mm C. B. T. R. 222. For if defendant cannot be ſerved return; 
before the return of proceſs, plaintiff ſhould ſue out fre ili 
5 procels. Smith v. Muller, 3 D. & E. 627. | 
> time 
ſerved Proceſs muſt not be ſerved when defendant is attending Nor when de- 
| ſaid, the court upon any cauſe in which he is concerned; as it fendant is at- 
Par vill be deemed a contempt of the court in the attorney OY the 
Zofwl who ſerves it. Cole v. Hawkins, Str. 1094. : 
mand 
Eds A 5-) In caſe the Proceſs be againſt ſeveral Defendants, or 2 
ny ne- againſt Huſband and Mie. 49 
ake it. 
it will [f the proceſs be againſt ſeveral defendants, you muſt How, if proceſs 


if ſent Wane them all in the notice, and in the copy of the pro- be againſt ſe- 

er and Nec. Cuth fv. Standiſh, Prac. R. 354. And every one Ws 
Or if wust be /erved ; for if any one of them cannot be ſerved 

„ who core the return, freſh proceſs muſt be ſued out /Smzrh 

e fame . Maler, 3 D. & E. 627.), unleſs plaintiff proceeded by 

. S. C. Ne original; and then he may go on to outlaw ſuch as 

il could not be met with. Morley v. Bull, Prac. R. 351. 


ut until all the defendants be either ſerved or outlawed, All muſt be 
paintiff cannot proceed, — and ſer 
ved. 


evenin; lt proceſs be againſt huſband and wiſe, ſervice on the How, if againſt 
nd this. ulband is ſufficient for both; and if he does not appear huſband and 

e coute r himſelf and wife, plaintiff may, on affidavit, enter an 28 

E. 191. F bearance for both. Collins v. Shapland & HFife, Bar. 


41. Buncamb v. Love & Us. Ib. 406. $. C. Prac. R. 
351. 


In | 
H (AG6.) 
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Of filing common Bail, 


(A 6.) {A 6.) Of Puniſhment of Defendant if he treats Proceſs wit 
Contempt. 


Defendant muſt If at the time of ſervice defendant ſpeaks contemptuous 
not treat procels words of the court, or of the proceſs, an attachment wil 
with contempt. . | . . , 
on motion, be awarded againſt him: in the firſt caſe even 
without a rule to ſhew cauſe, but not ſo in the laſt. Rex 
v. Kendrick, Say. 114. Semb. cont. Rex v. Jones, Str. 
18 5. Yetquere, whether, in the firſt caſe, without ſhew- 
ing cauſe, if upon the affidavit of one perſon only. Ner- 

v. Higgins, Str. 1068. 


SECTION III. 


/ Defendant's Appearance according to Proceſs. 


When the defendant has been regularly ſerved with: 
copy of the proceſs, it is his duty to appear in obedience 
Formerly in thereto. This appearance was formerly in perſon [vid 
perſon. Appendix, H.], and entry was accordingly made, that the 
Now by attor- defendant ebtulit ſe in propria perſona ; but it is now the 
ney. practice to appear by attorney (vid. ant. Introd. Olen 
D.); and the appearance is nothing more than a mer: 
memorandum, figned by defendant's attorney, and file 
with the proper officer, ſignifying that defendant has ap 
peared in court by his attorney at the ſuit of plaintiff, anc 
What it is is ready to defend the action. When both parties ar: 
thus in court, the court is then ſaid to have poſſeſſion d 

the cauſe. : 


In treating of this head, we will briefly conſider, 


A. How Defendant is to appear in the reſpec 
tive Courts. 


B. Who may appear by Attorney. 


C. When Attornies are compelled to appt! 
for Defendant. 


I ik TD. Of the Time of Appearance. 
E. Of Appearance in Actions againſt Huſband 
8 and Wife. 
F. Whether 


e 


dec. III.] 


NOT BAILABLE. 


and entering an Appearance. 
F. Whether Defendant is liable to a Penalty 


for not appearing. 


4. How Defendant is to appear in the reſpective 
Courts. 


The appearance of defendant is effected in the King's 
Bench, by what is called filing common bail; and in the 
C. B. by entering an appearance; for the reaſon of this 
diſtinction, ſee ¶ Appendix, H.]; the mode of doing 


which is as follows : 


Firſt get a memorandum, or minute of warrant, to defend, How to file 
# in 28. Gd. ſtamp, agreeable to ſtatute 25 G. 3. c. 
| in the form therem preſcribed ; for which ſee ante, p. 23. 
en proceed in the manner following, if 


In B. R. 
By filing common bail. 


Get a common bail piece, 


In C. B. 
By entering Appearance. 
Acommon appearance is writ- 


zo/nch may be bought at any law ten on a piece of unſtamped pa- 
ſlationers, and is a piece of per in the following form: 


parchment in the ny Middleſex. 
ſhape, flamped with a treble 


Arpenny lamp ; fill it up with 


Appearance for 
ames Davis, late of, &c. 
ofier (as named in the writ, ) 


the name of the parties, Sc. as gt the ſiut of Foſeph Sims, to a 


thas : 


Hilary Term, in the 32d year of 

king Geo- 3d. 
Middleſex, to wit :=James Davis 
naving been ſerved with proceſs, 
is delivered to bail. 


To John Doe, of 


if filed ac- Weſtminſter , 
cordiug to yeoman, 
ſtatute, in. and 

ert theſe Richard Koe, of 
words, filed ſame place, 
accorgng to gentleman. 
flatute. 


At the ſuit of 
Joſeph Sims 


Thomas Smith, 
attorney tor 


Carry 


— 


capias returnable on the morrow 
of All Souls, 
T. S. attorney. 


Carry this to the filazer of 
the county, in which proceſs 
was ſued out, who enters it in 
a book kept for that purpoſe. 

At the filazer's pay 25. Gd. 
(012. 1s. 6d. for duty, and 1s. 

for entry,) if one defendant. 

IF ſeveral ſued jointly, pay 
25. 6d. for firſt defendant, and 
44. for each of the others. If 
ſued ſeparately, 25. Gd. each 
defendant. 


The warrant or memoran- 
dum above-mentioned is to be 


filed with it. 


H 2 Where 


80. and common bail 
and enter an 


appearance. 
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B. 


All perſons, 
except infants, 
&c. 


PROCESS IN ACTIONS Ich. Hi. 
Of filing common Bail, 


Carry this with the memo- Mere tlie proceedings are ly 
randum to the clerk of the com- bill (as againſt attorneys, Wc.) 
mon bails, in King's Bench appearance is then entered with 
Office, to be filed; for filing the prothonotatry. 
pay, if in term, or within fix 
days after it, Is. 2d. I after 
that time, 4d. more for a poſt 
termimum. 

There is no further poſt term 
incurred till the vacation of ſub- 
ſequent term ” ag writ is re- 
turnable. The warrant or 
memorandum above-mentioned 


muſt be filed with it. 
For every judgment by de- 


fault, or non ſum informatus 
or cognovit, Bail ſhould be filed 
for the defendant to warrant 
ſuch judgment. Hil. 1. V. & 
M. Trin. 4 V. & M. 


And alſo a memorandum of 
warrant, vid. ant. p. 22. 


By a late rule, Eaſt. 30 G. 
3. the clerk of the bails of this 
court, muſt mark the bail pieces 
numerically as they are received. 


Common bail muſt be always filed, and appearance entered 
as of the term the writ is returnable ; otherwiſe the cauſe wi! 


be out of court, and proceedings ſet aſide. Edgar v. Farmer, 
Caf. Temp. Hard. 138. : 


B. Who may appear by Attorney. 


All perſons may now appear by attorney, except thoſe 
who are preſumed to want ſulficient legal diſcretion to 
appoint one; ſuch as infants, ideots, and feme coverts ; the 
firſt of whom mult appear by guardian, and the two laſt 
in perſon; and if they ſhould appear by attorney, it 
would be error upon the record. Milner v. Mines, 3 D. 
& E. 629.; where other cafes are cited. 


C. When 
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and entering an Appearance. 
e 
c. 
v1th 


C. When Attornies are compelled to appear for C. 
Defendant. 


If an attorney undertake to appear for defendant, the Muſt at all 

court will compel him to do fo at all events, even though 283 5 
he were impoſed upon when he made the undertaking. do. 
Lorymer v. Holliſter, Str. 693. Should he refuſe, an at- 
tachment will be awarded. Ha. 22 Car. 1. B. R. And 
he muſt appear in a proper manner, agreeable to the fitu- 
ation of the defendant ; thus, If he be an infant, the ap- 
pearance muſt be by guardian, and the like. Stratton v. 
Burgis, Str. 114. 


But this undertaking muſt be an expreſs undertaking This underta» 
to appear (Power v. Jones, Str. 445.) ; and it is ſaid that king muſt be in 
it muſt be in writing, and even /gned by the _—_— un 
Lift, 192. But Q. Whether the court on motion would nut Q. 
not compel an appearance on a parol undertaking ? 


If defendt's attorney receives a declaration againſt Muſt appear, if 
his client from plaintiff's attorney, this acceptance obliges jar, ar | 
the attorney to appdax, unleſs it was accepted conditionally, accepted condi- 
is client ſhould approve of it; for then, if he ſoon tionally, 

vi wards return the declaration, he will not be compel- 
i plead thereto. 1 Lil. Reg. 102. 


diere be ſeveral defendants in one declaration, an at- To appear for 
try is not to appear for more than thoſe by whom he is n more than 
entered ned. Pad. 24 Car. B. R. 1 Lil. Reg. 102. an 
uſe wi!! 1 
e If a defendant properly authoriſes an attorney to appear Defendant can- 
for him, though he 'thould afterwards revoke it, yet the not revoke any 
court will compel the attorney to appear; for the party ane; 
ſhall not have it in his power to cauſe any delay by ſuch 


countermand.” Trin. 22 Car. 1. B. R. Mich. 1654. | | 
— 


ot thoſe . 


etion to 
22 the 
wo laſt 
mey, it 
es, 3D. 


Nor can any one change his attorney in any cauſe Nor eliarge his 
pending, without leave the court. Powel v. Little, attorney with- 


Black. 8. Macpherſon v. Roriſan, Doug. 217. r ] 


If an attorney take upon himſelf to appear, the court When attorney 
ks no further, but proceeds, as if he had ſufficient au- ears, court 


3 When H 3 thority looks no further 
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Of filing common Bail, 
thority ſo to do, and leaves the party to his action againſt 
him, ſhould it be otherwiſe, Ann, Salk. 87. 
D. D. Of the Time of appearing. 
Within eight By the ſtatute, 5 G. 2. c. 25, common bail muſt be 


days from re- filed, or an appearance entered, on the return of the pro- 
turn. 1 . 
ceſs, or within eight days after, 


| Reckoned ex. Theſe eight days are to be reckoned in both court, 


: 
2 =_ of return from the actual return day mentioned in the proceſs, and 


» Not the quarto die pot; and they are exclu/ive of the day of 
the return; i. e. if the proceſs be returnable on the 6th, 
common bail ſhould be filed, or appearance entered, on 

or before the 14th (Boſanquet v. Rundo, Bar. 245. S. C. 

— 2 Prac. R. 33.), unleſs the 14th fall on a Sunday; in which 
lat * caſe defendant has all the next day to appear in. Shad- 
well v. Angel, Bur. 56, WT 


But may be filed If defendant's attorney hath neglected to file common 
atterwards, bail in time, let him ſearch and ſee if it has been filed by 
plaintif's . plaintiff's attorney; for, if not, he may ſtill file it for de- 
torney; fendant, though after the time directed by ſtatute, pro- 
vided it be within the next term after writ is returnable, 
and filed as of the ſame term writ is returnable. Sm! 


v. Painter, 2 D. & E. 720. 


Nefendant may Defendant may appear even before the return of the 
_— before writ ; for the appearance is to the ſuit, not to the proces 
6 returte I ynne v. Wynne, 1 Wil. 39. Or if the writ be returned, 
4 not ſerved, Moor v. Watts, Ray. 616. Or even before 
— 3 my writ be ſued out; but to make ſuch laſt appearance 
effectual, plaintiff muſt ſue out proceſs within fourteen 

days afterwards. Trin, 4 W. & M. B. R. 


E. E. Of Appearance in Actions againſt Huſband 
ä and Wife. 


If a man and his wife be ſued, the huſband muſt appear 
for both; and if he fail fo to do, plaintiff may enter a! 
appearance for them, 


The 


1 before 
zearance 
fourteell 


uſband 


ſt appeal 
enter 3! 


The 
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and entering an Appearance. 


The caſe of Clark v. Norris & Wife, as reported in Huſband muit 
1 C. B. T. R. 235. is indeed otherwiſe, and ſeems to Pear for both. 


have decided, that where the defendant is joined with his 


wife in the writ, he may enter an appearance for himſelf 


only; but I rather imagine that there were circumſtances 


in this caſe (not reported) e ro this deciſion : 
Norris, the defendant, as I underſtand, was in fact a 


ſingle man; but plaintiff conceiving him to be married to 


the woman who had contracted the debt, ſued him as a 


married man jointly with his /uppo/ed wife; upon which 
he only entered an appearance for himſelf, which was 
8 clearly proper; plaintiff, therefore, having ſigned judg- 


ment for want of his appearing for the wife alſo, and 
defendants reaſon for not ſo doing being explained to 
the court, the judgment was held irregular ; ſo that this 
determination by no means affects the general point of 
practice, that the band, when jointly ſued with his 
wife, ought to appear for both,  _ | hy 


But if a wife appear without her huſband, fuch ap- If wife appear 


| pearance is not void in law { Traverſe v Buckley & Lx. without him, it 


* 157 85 7 ; id; b 
| 1 Wil. 264.); _ plaintiff cannot proceed without , 
bringing the huſband into court. | proceed. 


F. Whether liable toany Penalty for not appearing. F. 
By the 9 & 10 W. 3. c. 25. ſ. 33. if defendant did 


not file common bail, and enter an appearance in eight 


| Gays, he was liable immediately to a 1 of 5l. This 


was by way of compulſion upon defendant to appear, 
and it was a rule abſolute in the firſt inſtance. See 5 Mod, 
392. Gilb. B. R. 36g. I lite v. Holland, Str. 737. ; 
but afterwards by 12 G. 1. c. 29. the time was altered 
to four days, and plaintiff was authoriſed to appear for 
detendant in caſe of his default; and by the 5 G. 2. 
c. 27. the time was again enlarged to eight days ; it is 
doubted, therefore, in Bac. Abridg. 214. whether the. 
clauſe in ꝙ & 10 Wil. is not virtually repealed by the lat- 
ter ſtatutes: now, if it were not repealed by 12 G. 1. c. 29. 
it does not ſeem to have been ſo by 5 G. 2. c. 27. 
which is merely explanatory of the former ; but it does 
not appear to have been repealed by 12 G. 1. becauſe the 
H 2 caſe 
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Of Plaintiff 's appcaring according to Statute. 


caſe of IMI ite & Holland, Str. 737, was decided ſince that 
period; it rather ſeems, theretore, as if the legiflature 
intended the latter ſtatutes as an additional remedy to 
plaintiff, and that ſtill the penalty might be enforced, 


But Q. 
SECTION. IV. 


Of Plaintiff *s appearing for Defendant according t 
Statute. Ty 

By what ſtatutes It has been juſt obſerved, that before the ſtatute 12 G. 

1 1. c. 29. the only compulſion upon defendant to appear 
according to the proceſs, was the penalty of 5l. in caſe of 
his default, inflicted by ſtatute ꝙ & 10 W. 3. ; for no one 
could enter ſuch appearance but himſelf or his attorney. 
But by the 12 G. 1. c. 29. and the 5 G. 2. c. 29. it is en- 
acted, that in caſe defendant ſhall not appear within eight 
days after the return of ſuch writ or proceſs, the plaintiff, 
upon making and filing an affidavit of the perſonal ſervice 
of ſuch writ or proceſs, may file common bail, or enter 
an appearance for ſuch defendant, and proceed thereon, as 
if ſuch defendant had duly appeared himſelf. 


We will, therefore, conſider, 


A. How Plaintiff is to appear for Defendant 
according to Statute. 


B. When Plaintiff 1s to appear. 


A. A. How Plaintiff is to appear for Defendant 
according to Statute. 


At the expiration of the eight days, let plaintiſtꝰs attorne 
ſearch in the proper office to ſee if Dre has appeared him- 
ſelf : if not, a proper affidavit muſt then be made by the per- 
fon who ſerved the proceſs ; which, by the 5 G. 2. c. 27. may 
be fworn before any judge or commiſſioner of the court out 4 
which the proceſs iſſued, authoriſed to take affidavit ir 
ſuch courts; or before the proper officer for entering the 


comme 
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Of Plaintiff*s appearing according to Statute. 
that 


common appearances in ſuch court, or his deputy ; but in town it 


ture is yenerally ſevorn before the clerk of common bails, „Vin B. R., 
7 tO ;r the filazer, if in C. B.; or ther reſpective deputies*. 
ced. 


The affidavit having been made and ſworn, plaintiff*s at- 


tyrney may then file common bail, er enter an appearance. 
In which cafe the ſame form of common lail- piece, or appear - 
Fance, will do, as mentioned in the laſi ſtudion, only add therein 


g to : words (filed according to the ſtatute). 
5 Thicaffidavit is to he filed gratts, and is ts the fullewing e ect: 


2 8 A. of Sc. clerk to T. S. attorney for „ Form of affida- 
* latiff, maketh oath, and faith, that ſit did, an the dayof i 


inſlant, perſonally ſerve the above di fenmuut with a true 


p55 ca of (a writ of capias ad ger en. Fin C. B.; or bill 
= of Middleſex ar latitat, Vin B. R. N); wehich appeared to this 
eight I ponent to be regularly iſſued cut of this hanonrable court. and 
mf : returnable . 5 under which [aid copy was BY 
eric Iten an Engliſh notice to the ſaid defendant of the intent cf — 
er uch ſervice, purſuant to the ſlatuls iu. ſuch cafe. 2 
age ” worn, Sc. = B. 
= No memorandum, or warrant, is required in this cafe. 
Id. ante Introd. Obſero. D. 33. E200: 
len the ſuit is by original in B. R. an oppearanceis entered - N 
ndant det, the flaxer in the ſame manner as an appearance in C. B.: * 
d the affidavit F ſer vice, when by cririnal, is like ilic abwoe, 
u ſpecrfying the writ, and where returnable. h 
B. When Plaintiff is to appear.“ | B. 
-ndant Plaintiff cannot appear for defendant before the-gth Not till the 
Wav, excluſive aſter the return of the proceſs ; 7. C. if mms. ny alter 
eſo be returnable on the 6th, not till the 1 th. Morſe 2 
attarne) . Farnham, Prac. R. 32. Nor after a declaraticn de- 
ea „im- " It | of 8 "Y 
the per- ought not to be ſworn before any attoruey in the cauſe. e 
27. ma! : The kind of writ muſt be deſcribed; the affidavit of ſervice of a writ 
A cut if | * proceſs only held bad. Lakin v. Dewalt. Eaſt. Term, 25 G. 3- and 
40. 1 * 9 and defendant diſcharged, though in execution, on : 
; y.—Sec allo Cutcliffe v. Stantiſs, Bar. 405. a 
ing the | 
comms! livered 
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Of Defects and Irregularities in Proceſs, 


Nor after decla- livered, if it be delivered in chief. Wrath v. Briſtow, Prac. 

ration, une R. 31. Smith v. Painter, 2 D. & E. 719. But plaintiff mar 

; reg 4e bels deliver a declaration againſt defendant de bene eſs, or con- 
ditionally before the time for his appearing has elapfed, 
and afterwards file common bail in caſe he does not ap- 
pear in time, 


Nor after the Plaintiff muſt file common bail according to the 

next term from ſtatute, either in the term when the writ is returnable, or 

— in the term following; and he cannot do it afterwards, 
Smith v. Painter, 2 D. & E. 720. And in the latter caſe 
he ſhould entitle the bail-piece as of the term writ was 
returnable, : 


SECTION V. 
Of Defetts and Irregularities in Proceſs. 


J. How far the Courts will amend Proceſs. 
B. How Defects or Irregularities cured, 
C. How taken Advantage of. 

D. At what time to be complained of. 


A, A. How far the Courts will mend Proceſs. 


Cour ts cannot The courts of King's Bench and Common Pleas can- 

amend originals; not amend an 6riginal writ, becauſe it iſſues out of the 

court of Chancery: beſides, there is nothing to amend 

by; and if it be once executed, . though improperly, 

it cannot afterwards be uſed, but muſt be ſuperſedet. 

| Ogier v. Hayward, Bar, 417. Carty v. Allley, 3 Wi. 

But may nene 454. But meſne proceſs, and alſo an attac ment of pr. 

procets- vilege, which is in the nature of an original, the lan 
8 courts may amend. Ib. | 


Any thing will A little matter will be deemed ſufficient to amend by 
do to amend thus, a bill of Middleſex indorſed and filed of record 2: 
_ of the 24 G. 3. was ordered to be taken off the record, 
and amended according to the truth of the fact, and re- 

| corded again as of Hil. Term. 25 G. 3.; and the cou" 

As the præcipe, held that the præcipe to the officer was ſufficient * 
amend hy. Green v. Rennet, 1 D. & E. 782. ae 
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O Pefefts and Irregularities in Proceſs. 


E the C. B. the court ſaid, that when a plaintiff beſpeaks a 
writ, returnable ſuch a day, he impliedly orders the officer Or even implied 
o make the teſte . regular; and by thoſe implied inftruc. inſtructions. 
tions we may amend, Carty v. A/hley, Black. 918. See 

ante, ſec, 1, (E 0.). 


No error can be aſſigned on meſne proceſs. Ib, No error on 
: | meſne proceſs. 
f therefore the proceis be in any reſpect defective as 
d t cannot appear upon the face of the record by oyer, nor 
aſſigned for error, the only advantage to be taken thereof 
35, by motion to ſet aſide the proceedings, 


The court will alſo amend the appearance. In the appearance may 
caſe of /Veffon v. Packman, 3 Wil. 49. defendant was bg amended. 
rightly named 7e/n in the capias and in the declaration; 
| plaintiff's attorney made an affidavit of the ſervice of the 
writ on the defendant by his right name, and then en- 
ered an appearance for him according to the ſtatute by 

. the name of James inſtead of John; it was moved to ſet 
ade declaration, defendant not being in court; but it 
wa: held by the court a mere flip, and they ordered the 
blazer to rectify the miſtake, 


B. How Defects or Irregularities cured. B. 


. (B 1.) Whether by Defendant's Appearance, | 
B 2.) IWhether by Plaintiff” s Appearance according to Statute, 


7 5 'B 3.) Whether by accepting Declaration, 

wn (B 1.) Whether by Defendant's Appearance, (B 1.) 5 
ded. Any error in meſne proceſs is cured by the party's ap- PefeRs in pro- 
Wil. BW pearance, and he thall not afterwards take advantage of — OY 
pri- Bl becauſe the only intent of meſue proceſs is to bring the 

lau uctendant into court, and when he is come in, there is 


an end of the proceſs ; for defendant might have come 
in upon the writ without it. Rex. v. Hare, Str. 1 85. 
| by: IV:!ſon v. Finch, Bar. 163, J ade v. Fadman, ib. 167. 


1 lf defendant be ſerved with proceſs by a 2 name, Though defend- 
5 or addition, and appears by his right name, and plain- ant was — 
court Bl declares againſt him by his right name, the defect Weng Mere | 


t 0 ured, and the court will not ſet aſide the proceedings 
nd in BY regularity. Hole v. Finch, 2 Wil. 303. Doo v. 
te %, 3 D. & E. 671. N 


(B 2.) 
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(B 2.) 


But not cured 
by plaintift's 
appearing ac- 
cording to ſta 
tutc, 


(B 3). 


Accepting de- 
claration will 
Cure defects. 


Though bail 


was filed ace 


cording to ſta- 


tut · 


T. 


By motion ; 


_ office; 


ec 
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Of Defects and Irregularities in Proceſs, 


(B 2.) I Tcether by Plaintiff” s Appearance according to Statuti. 
But although the appearance by defendant hall he 


deemed a waver of ſuch defects or irregularities ; yet 
the plaintiff ſhall not be able to correct his own error, i: 


by appearing for defendant according to the ſtatute. er 
 Willall v. Finch, Rar. 406. Sed oN TRA, lite v. 1a 
Waſhington, Prac. K. 348. | ar 


So that if proceſs be ſued againſt defendant by a wrong 
name, and plaintiff files common bail according to iz- nr 
tute in detendaiit's right name, and then declares again! 


him in his right name, this ſhall not be of avail ; bu 


proceedings will be ſet aſide. Dao v. Butcher, 3 I. W'® 
| xc E. 611. | ut 
(B 3.) / Whether þ y accepting Declaration. [ 


Whatever previous deſect or irregularity there may 
have been in the ne pracets, or the ſervice thereof, ſuch 
as want of notice to the copy of proceſs, or a proper 
number of days between the teſte and return, or a w. 
gular perſonal ſervice of the proceſs, or even if no com. 
mon bail has been filed for detendant ; yet if defendant, 
or the attorney. geuerally concerned tor him, accepts the 
declaration, or takes it out of the office, and pays tor i, 
it is a compiete waver of any ſuch defects or irregular: 


ties. Morgan v. Lnckup, Caſ. Temp. Hard. 242. 


So although plaintiff filed common bail for defend- 
ant according to ſtatute ; yet an defect in the proce! 
fhall be dured by defendant's aki declaration out a 


Cafwall v. Martin, Str. 1072. Marquand. \. 3 

Mar 95 Boſton, Var. 1 
| I 
C. How Defects or Wreaths to be taken . 
Advantage f. im 
dull 


he proper way of taking advantage of any deſec! 
in proceſs or irregularities in the ſervice thereof, or 
like, is by motion in court to ſtay proceedings. ——Þv 


But proceſs muſt if the error be in the proceſs, it muſt be frit returned 1 


firſt be icturned. and brought before the court, before any advantage cal 


P errott one, Oc. v. 


D. a 


be taken thereof. 3 Wil. 58. 
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D. At what Time Defects and Irregularities in D. 
Procels to be complained of. | 


This depends upon the nature of the defect, whether This depends 
tbe ſuch as vitiates the proceedings in toto, 10 as to ren- 4h - 5 wag 
er them null and void ; or only an irregularity, lah” 
uy be cured or waived by ſome ſubſequent act of the 
arties. | . 


Thus, if plaintiff's name be omitted in a writ, defend- H proceſs void, 
ut may at any time apply to ſet aſide proceedings, for “* eme: 
tis as no procets { Thompſon v. Brew, Andr. 16.) ; fo 

chere the affidavit of perſonal ſervice was defective, 

D. ooccedings were ſet aſide, though defendant was in exe- 

ution. Vid. ante, p. 105. in notes. 


f the irregularity be in the notice ſubſcribed to the 1tConly irregular, - 
opy of the proceſs, the motion muſt be mode before betorejudgment. 
un BP nent tigued] ; if in the notice of declaration, two days 

„eto the time appointed for the execution of the writ 


”_ dt inquiry. Gr:mes v. Cleaver, Bar. 250. 1 
in- . : . 1 g 4 
mn. And in general it ſeems, that all irregularities in i 
ee broceſs, 2. e. previous to the declaration, ſhould be 1 
* pmplained of betore 3 ſigned. Crimes v. I 
1. e, Bar. 256. Morſe v. Farnham, Bar. 243. Jemmett 
ger, Bar. 296. Though it need not be till aiter 
otice of declaration given to defendant. S. C. Prac. R. 
end- 
roce! . | X |, 
e But if defendant applies ſo ſoon as he has an oppor- i 
RY Or though after judgment, court will ſet alide the 1 
rocecdings, Smith v. Painter. 2 D. & E. 720. 1 
5 1 plaintiff enters an appearance for defendant before 1 
a e expiration of the 8th day, and defendant has not | 
unfelt appeared, but ſuffers plaintiff to proceed, he | 
eels MP uit complain of plaintiff's irregularity before judgiaent 
or the igned, or it will be too lac. e v. Furnhu. 
e. K. 32. q 
urne( Ir | | | 
ze k defendant complains of any irregularity in the pro- 
( 


He e nctice, he mutt annex the copy to his affidavit, 
Aumay appear to the court. 


0 
Y. 
PL 
} 
+. 
1 
i 
7 » S + 
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1 Having fully treated of the proceſs, i. e. the means of 
compelling an appearance, in actions not bailable, and 
fhewn in what way this appearance may be effected, either ly 
defendant appearmg himſelf, or by plaintiff appearing fy 
iim according to the ſtatute ; the next thing to be conſidered 
is the PROCESS in bailable actions, after which (the 
par ties being once in court) the proceedings in both kinds if 
actions are nearly ſimilar. | 


F 


Of the Mode of proceeding in bailable Actions 
from the Commencement of the Suit to the 
Declaration. g 


Sc. 1. Of the Affidavit to hold to bail. ; 


| SEC. 2. Of the Proceſs or Writs in bailable A. 
| tions, and how to ſue them out. 


SEC. 3. Of the Warrant and Arreſt. 

SEC. 4. Of Bail to the Sheriff, or Bail below. 
SKkC. 5. Of Bail to the Action, or Bail above. r 
Src. 6. Of the Surrender in Diſcharge of Bai. Wi t 
Sxc. J. Of the Aſſignment of the Bail Bond, ani 


the proceedings thereon. 


Sxc. 8. Of Proceeding again/t the Sheriff, call. Mi , 
Ruling the ſheriff. 


SECTION I. 


Of the Affidavit to hold to Bail. ( 


Affidavit. F the action be ſuch as to require ſpecial bail, and 
I is the intention of the plaintiff to arreſt defendan! 
the firſt thing neceſſary to be done is to make an 4% 
vit of the true caute of action. 


So tenacious is our law of the liberty of the ſubjce 
that nothing leſs than the party's poſitive oath is ſu 
cient to ſubject any one to an arreſt, Th 


10n? 
the 


OF THE PROCESS, &. 
Of the Affidavit, &c. 


Sec. I.] 


This affidavit is particularly directed to be made by Directed by ſtat. 


the 12 G. 1. c. 29. ſ. 2. which enacts, That in all cafes 12 G. 1 
where the plaintiff s cauſe of action ſhall amount to the 
ſum of 101. or upwards, affidavit ſhall be made, and 
filed of ſuch cauſe of action; which affidavit may be 
made before any judge or commiſſioner of the court out 
of which ſuch proceſs ſhall iſſue, authorized to take at- 
fidavits in ſuch courts, or elſe before the officer who ſhall 
iſſue ſuch proceſs, or his deputy, which oath ſuch officer 
or his deputy are thereby empowered to adminiſter ; and 
for ſuch affidavit, one ſhilling, over and above the ſtamp 


duties, ſhall be paid, and no more. 


In further explanation of the above ſtatute, we will 
conſider 


(A) The Degree of Certainty requiſite in ſuch 
Affidavit. 


(B) By whom to de made. 
(C) Before whom to be made. 
(D) How, and when to be filed. 


(E) How to be ſtamped, and of joining ſeve- 
2 Defendants, or Cauſes of Action, in one Af- 
Avit. 


(J) Of Counter and Supplemental Affidavits. 


The ſtatute only generally ſays, that an affidavit Mall 
be made, but, in order to prevent oppreſſion and evaſion, 
various reſtrictions and regulations have been made by 
lie courts reſpeCting it; and particularly as to 


(J) The Degree of Certainty requiſite in ſuch 
Aflidavit with reſpect to 


(A r.) The aflual Exiſtence of the Debt. 

(A 2.) The Deſcription of the Cauſe of Action. 
(A 3.) The Language in which it is drawn. 

(A 4.) Exceptions as to Executors, Aſſignees, &c. 


It 


112 or THE PROCESS: + [Chap.1Y. 
Of the Aﬀedavit. 


Affidavit muſt lt is an invariable and regular rule, that the affidavit 
ve poſitive. muſt be as poſetrve as the nature of the caſe will admit, 
Pomp v. Ludvig /on. Bur. 655. Where a variety of cafe; 


to the ſame point are cited. Alſo Sheldon v. Baker, 1. 
05 E. | 


It muſt therefore expreſſly ſtate, that the defendant i; 
indebted to plaintiff withont any thing being left to be 
collected by ference. 


Not by way of For whenever an affidavit is only by way of reference, 

rence. it is bad—as that defendant is indebted to A. B., in ſo 
much as appears by the books and ledger of A. B. Ha. 
clay v. Hunt, Bur. 1995. ; or as appears by a ſtated ac. 
count atteſted by the Conſul at Oporto, Swarbreck v. 
/[Theeler, Bar. 100. ; or as appears by an afhdavit made 
by the plaintiff in Amſterdam, which the deponent be- 
lieved to be true, Rs v. Belifante, Str. 1209. ; or up- 
on a bond, as thereby may appear, Heathcote v. Goſlin, 
Str. 1157.; or, as appears by the maſter's allocatus, 
Powell v. Portherch, 2 D. & E. 55. ; or, as acceptor of a 
bill of exchange, as appears by the ſaid bill, &c. R“. 
liu v. Malls, I Wil. 279; or, as appears by agreement 
dated ſuch a day, Jennings v. Martin, Bur. 1447. ; ot, 
as appears by an account ſtated under defendant's own 
hand, Anon. 1 Wil. 121. ; or, as appears by the con- 
feſſion of the defendant, and by his promiſe to pay the ſame, 
Kelly v. Devereux, Say. 59. 


Nor any words So if the words be not ſtrictly words of reference, yet 

of ſuch tend- if they be of the ſame tendency, leaving any thing to be 

Py collected therefrom, the affidavit will be bad; as, thit 
deſendant is indebted to plaintiff in 20l. and upward, 
according to the bill of this deponent delivered to defendant. 
IT illiams v. Jackſon. 3 D. & E. 57 5: 


Becauſe in all the above caſes the debt is not pos. 
tively ſworn to, ſince although it may appear to be due 
by the books, or the bond, or the like, yet in fact“ 


nay have been paid and ſatisfied, and a ſeparate It 
ceipt or diſcharge taken. 


in one cuſe held In one caſe, indeed, the affidavit was held ſufficiem, 
8 weile, but although the words were, that defendant was indebted!) 
4 ; plants 


Sec. L) IN BAILABLE ACTIONS. 


to Hold to Bail. 


Paintiff in, 8c. as he computes it. Moultby v. Richard ſon, 
Bor. 1032. But Q. Whether this would now be deemed 
luffciently poſitive, and in the cafe of Mactenzie and 

Mackenzie, 1 D. & E. 717, Buller, Juf. doubted whether 


it had not been over-ruled. 


: _ Swearing a belief is not, generally ſpeaking, rea, to be- 


As where the affidavit made by the plaintiff's book- 
ceper was, that the defendant was indebted to plaintiff 
n ſo much, as the deponent verily believed. Clapham- 
n v. Bowman, Str. 1226. 


Nor is ſwearing to belief ſufficient, though with a re- TR with 
ence to accounts ſent from abroad where the debt dente te dc. 


rote. Pamp v. Ludvig fon, Bur. 655. Van Morſell v. IIs 
Julian, I Wil. 231, 


be⸗ 
ap- But it, from the nature of the caſe, the party can only 
ſin, Nea ground of belief, and cannot make a direct aſſer- 
tur, it is otherwiſe. 
ſl A; where a bond was given, conditioned for the pay- Except from the 
N. Wert of bills of Exchange drawn in England on A. in is —_— 
nei We! Indies, in caſe ſuch bills ſhould be returned to Eng- 1 
» 0" proteſted for non-payment, it is no objection to an poſitively. 
ov” vit to hold the obligor to bail, becauſe, after ſtating 
con r he was indebted to deponent in a certain ſum ; 
ſame. ting alſo the condition of the bond ; it is ſaid, that the 
bills were not paid to his knowledge or belicf in India 
here, but were till unpaid. Fob/on v. Campbell, 
e, Je. B. T. R. 247. 
z to 


8, that be court of C. B. is not ſo ſtrict with reſpect to the Court of C. B. 
wards, eneſs and certainty of the affidavit as the court of hene rid as 
: B TI . . . . B. R. 
ndant. : The tormer holding, that c:rcumfances of the 
p of action are ſufficient without poſitively ſwearing to 
Get. Long v. Linch, 2 Black. 740. Sc. 3 Wil. 154. 


lereas the latter always requires a poſitive oath ot a 


t poſi- 
q dns debt 


be due 
fat rn B R 

„ „aB. R. the affidavit muſt further ſhew that it is In latter, aff 
ate e % debt at the time of making the affidavit, and vit meme 


ang out the writ. Kelly v. Devercur, 1 Wil. 339. the debt to be 
4 » | | "hs E 
ie affidavit ſhould therefore ſtate, that the debt is (till 


and if it does, it will be good, even although words 
of 


icienl, 
ebted t 


414 | N 


at the time of 


| ſning out writ, 


(A 2.) 


Affida vit muſt 
deſcribe with 
certainty the 
cauſe of action, 


and ſhew how 


the debt aroſe, 


ef indemnity, ' 


dered ſufficiently pofitive. 


OF THE PROCESS, (ch. u. 


Of the Affidavit 


of reference may be inſerted, becauſe it would be then ren. 


It was for want of this that the affidavit of a debt, as ap- 
pears by the maſter's allocatur above-mentioned, was heli . 
inſufficlent. Powel! v. Portherch, 2 D. & E. 55. 8. P. 
Mackenzie v. Mackenzie, 1 D. & E. 716. In which li 
caſe, Buller, Juſ. mentioned an inſtance where affidavit 
was bad, although the words were, that defendant was in. . 
debted to plaintiff in 5oool. for money had and receive, 
and for which he has not accounted. Ee 


It is upon this principle, that an old affidavit, made fon: 
time ago, is not ſufficient, becauſe the debt may have bez 
ſince paid; and it muſt appear to be as before mentionel 
not only a ſubſiſting debt at the time of making the af 
davit, but alſo of fuing out the writ. Collier v. Hagu 
Str. 1270. mn 


(A 2. ile Deſcription of the Cauſe of Afim. 


As the affidavit muſt be poſitive with reſpect to 4 
actual exiſtencè of the debt, ſo it muſt be certain as to 
deſeription of the cauſe of action. | 


lt muſt ſhew how the debt aroſe, and this, although 
circumſtances be long and complicated, and although | 

round of the demand cannot be ſet forth, without (tai 
the whole ſubſtance of the declaration. Cope and ant 
v. Coke, Do. 467. 


An affidavit, therefore, that defendant was indebted 
laintiff in 5ool. and upwards, Cooke v. Dobree, C. B. 
N. 10. ; or, in ſo much upon promiſes ; Cope v. Cooke, 
467. ; or in 23]. and upwards in trover. Hubburi 
Pacheco. C. B. T. R. 218. ; or that detendants / b 
& Feme), or one of them, was indebted for board, 
provided for the wife. Paris v. Stroud & Us. Bar. 9 
and the like are not ſufficiently certain and deſcriptive. 


: i f 4 

How if on bond So in actions on bonds, to ſave harmleſs, &.; WW 
in actions of covenant, the affidavit mult ſtate po | has 

and certainly how, and for how much, plaintitt 1s ada 


nified. I %:tfeld v. FVhitfield, Bar. 109. 
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to hold to Bail. 


An affidavit to hold to bail on the lottery act, 27 G. 3. If on the lot. 
| © 1, ſhould ſpecify the nature of the offence, and aver tery act. 
that defendant had incurred the forfeiture ; but the offence 
need not be deſcribed circumſtantially ; nor is the plain- 
tiff obliged to {wear that defendant is indebted to him to the 
amount of the penalty ; for as no perſon is entitled to the 
enalty till the proceſs is actually ſued out, it cannot be 
ſaic to be a debt due to the plaintiff at the time of making 
he afidavit. Davis v. Mazzing/i, 1 D. & E. 705. i 


But an affidavit, that defendant is indebted to plaintiff in hat a good 
1031. for goods which defendant converted to his own uſe ; affidavit in Tro- 
mer/on v. Hawkins and others, I Wil. 335. ; or that ver. 
he defendants have poſſeſſed themſelyes of divers goods 
longing to plaintiff, and have refuſed to deliver them up, 
ad that they, or ſome of them, have converted and diſ- 
fed of them to their own uſe; Charter v. Jaques and 


! 


n, Cow. 529. is ſufficient to hold to bail in trover. 


A 3.) Of the Language in which Affidavit is drawn. (A 3). 
The affidavit muſt he clear, certain, and correct in the a fidavit mutt 


pruage in which it is drawn. It ſhould be fuch an oath be correct in the 
a perjury can be aſhgned upon. language. 


to U 
$ 10 U 


The moſt trifling inaccuracy, or clerical miſtake, there- A clerical miſ- 


ugh rr, will render it GeteCtive ; as where an athdayit of take will vitiate 
ugh vas made, that defendant in indebted, inſtead of is 8 

at u cbted, che court held it defective, and as no affidavit, 

id ani diſcharged defendant on common bail; becauſe a 


fury could not be aſſigned upon it. Reets v. Groneman, | 
Wil. 225. : 
adebtel 


C. Bi the action be brought for a penalty in an act of Or if a ſtatute 


Doole, ment, if the act be mifrecited, in the affidavit, it be miſrecited. 
Iub bud be bad; as calling it an act paſſed in the 27 G. 3. | | 
nts (an paſſed in the 22 G. 3. But the party is not | 


board, 
Bar. 9 


iptive. 


nd to ſet forth the year at all when the att paſſed, 
n u. Shaw, 2 D. & E. 654. 


© A 4.) Exceptions as to Executors, Aſſignees, &c. TIE 
(i been already ſhewn that, enerally ſpeaking, Excutors, ad- 
i is hiavit muſt be poſitive, nor will ſwearing to belief miniſtrators, and 


. z . nee - 
wne ſuthcient ; but there are ſome exceptions to this — woke 


Thus in all caſes where executors, adminiſtrators, above doctrine, 
uc, make the affidavit, they are permitted to [wear | 
12 as 
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Of the Affidavit 


as to their belief only, which, from the nature of their 
reſpective ſituations, is as much as they can do. 10. 


& E. 717. Tounav. Edwards. Burr. 2283. 


They mayſwear Thus where an aſſignee of a bond ſwore that the cb. 
to belief. ligor was indebted in gol. for principal and intereſt, a 
he velieved, the court held it ſufficient to hold to bal. 


Loveland v. Baſſet, Prin. 16 Geo. 2. 


But it is better for the obligee and aſſignee to join in the 


affidavit. | 


So if an executor ſwears to the books of the teſtator, ani 
that he believes them to contain a true account, and thi 
the debt is ſtill unpaid ; or if an affignee ſwears that the 
defendant is indebted, as appears to this deponent, by th: 
laſt examination of the bankrupt, and as the deponert 
verily believes, and that he has not received the debt, d 
any part of it, and that he believes it to be ſtill due, fu 
affidavits are ſufficient to hold to ſpecial bail. Tau \ 


Edwards, Bur. 2283. 


But words of But it is to be obſerved, that in all theſe caſes, words d 
reference alone reference alone, ſuch as appears by the teſtator*s or the batt: 
rupt's books, and the like, are not ſufficient, unleſs follow: 
up by the belief of the party who makes the affidavit. Sk 
don v. Baker, 1 D. & E. 84. Barclay and others, aflignets 
v. Hunt, Bur. 1992. Vaulrond v. Franſham, Str. 121 


will not do. 


Fludger, aſſignee of Fackſon v. Hughes, 27 Geo. 2. 


If there be three aſſignees of a bankrupt, one may mal 
an affidavit, and to hold to bail. Swaine and others v. Gr 


4 18. 


(B) By whom the Afﬀidavit ought to be made 


Who may mae I he affidavit may be made by plaintiff himſelf, or! 

che affidavit, Wife, or ſervant, or any third perſon in his abſence v 
knows of the debt being contracted, and can ſwear ü 
it is ſtill due. | 


Q. Whether it It is generally laid down, that it ſhould be. made by {on 
rauſt be made by perſon who is legally competent to be a witnets. Tic. 


a perſon compe- Q,, 5777 SY * 
tent ey as. So in Nichols v. Dallyhunty, Bar. 79. where an aſſid 


neſs ? made by a pickpocket returned from tranſportation, vr 


held inſufficient, becauſe no credit could be given 10 
affidavit. Vet in later caſes, it has been held otherwile; ! 
an affidavit madeby a perſon convicted of perjury was deci 

Ou 
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to hold to Bail. 


good ; for it was ſaid, that although plaintiff cannot be a 
witneſs, yet he muſt not be ſtripped of his legal remedy to 
recover his juſt debts. Forfley v. Somers, Bar. 116. Davis 
v. Carter, Sal. 461. . 


Where the affidavit is made by a third perſon, it muſt be Affidavit by a 
poſitive as to being a ſubſiſting debt; for an affidavit that third perſon 


the defendant is indebted to the plaintiff in a certain ſum of _ I: 


money, as appears by a bottomry bond in the deponent's ing. 
cuſtody, and that the defendant, on ſuch a day, acknow- 
{edged the debt to him, and promiſed to pay the ſame to 


the deponent, who has authority from the plaintiff by let- 
ter of attorney to receive the ſame, is not ſufficiently poſi- 
tive. Kelly v. Devereux, 1 Wil. 339. 


If the plaintiff, being in Scotland, wants to hold de- If plaintiff liv. 
fendant to hail in England, he may go before a magiſtrate g 88 
in Scotland, competent to adminiſter an oath, and make 2 in 
aßßddavit in the preſence of another perſon who is ſhortly England to bail, 
coming to London; which perſon, upon his arrival in how he may do 
London, muſt alſo make affidavit that the former affida- © 
vit of the debt was made by the plaintiff; that the hand- 
writing ſubſcribed thereto is his own hand-writing ; that 
the ſaid afhdavit was made and taken before a magiſtrate, 
who, this deponent believes, had competent authority to 
«lniniſter an oath ; and that the hand-writing ſubſcribing 
lad affidavit, is the hand-writing of ſuch magiſtrate ; on 


waich ſeveral affidavits a judge makes an order to hold to 
bail, | 


(C) Before whom to be made, C. 


By the act 12 G. 1. c. 29. affidavits to hold to bail are 
ordered to be made before any judge or commiſſiaper of the 
wt, out of which the proceſs (hall iſſue, authoriſed to 
ake affidavits in ſuch courts, or elſe before the officer who. 
ſat iſue ſuc/t proceſs, or his deputy ; which oath ſuch officer 
s deputy are thereby empowered to adminiſter. 


| [he commiſſioners authoriſed to take affidavits men- 
ard in the above act, are thoſe appointed by the judges, 
K, by virtue of the ſtatute 29 Car. 2. c. 5. which enacts, 
K the judge, &c. of the courts of Weſtminſter, by 
"nithon, may empower perſons in the ſeveral counties 
England to take affidavits concerning matters depending 


a their ſeveral courts. 


— 


— 
\ 


3 
1 


— 
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D. 


officer before, or at the ſame time the writ is ſued out; 
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By rule of K. B. Eaſter, 15 G. 2. affidavits to hold to 
bail may be ſworn before any ſuch commiſſioner, although 


he be concerned as attorney for the plaintiff. But in C. B. 
aſſidavits made before ſuch commiſſioners are diſallowed. 


It is to be obſerved, however, that by a late rule of 
K. B. 31 G. 3. whenever an afhdavit is taken by any 
commiſhoner of the court, made by any perſon who, 
from his or her ſignature, appears to be 2//zerate, the 
commiſhoner taking ſuch aftdavit ſhall certify, or ſlate, 
in the jurat, that the affidavit was read in his preſence tt 
the party making the ſame, and that ſuch party ſcemed per 
feftly to underſtand the ſame ; and alſo that the ſaid pariy 
wrote his or her ſignature in the preſence of the commiſſion 
taking the ſaid affidavit. | 


(D) How, and when to be filed. 


| 
The act of 12 G. 1. ſays, the affidavit ſhall be made ö 
and filed, It muſt be filed, therefore, with the proper 


elſe the court will diſcharge the party from the arreſt on 
filing common tail, although an affidavit ſhould be pro- 
duced, and proved to have been aQually made and fwom 
before the writ was ſued out. Reeks v. Groneman, 2 Wil. 


225. 


(E) How to be ſtamped, and of joining ſeve- 
ral Defendants, or Cauſes of Action, in one 
Affidavit. 


The a ffidavit muſt be ſtamped with a treble ſix- penn 
ſtamp. | 


It is held contrary to the meaning of the ſtatute, and 
a fraud upon the ſtamp duties, to put ſeveral defendants 
in one affidavit, if the cauſe of action be ſeveral ; or &- 
veral cauſes of action againſt one and the ſame defendant: 
unleſs the affidavit is ſtamped accordingly. 


——_ a> A =y__ eo” 


When ſeveral defendants were thus joined for ſever: 
cauſes of action with only a common ſtampt affidavit, i 
was held bad. Gilby v. . Do. 217. 


So where an affidavit was made to hold the defends"! 
to bail which had but one ſtamp, and joined togeth*", 


an action of debt on bond for Sol., and an affump!! 
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or 1501. ; and on objection that debt and aſſumpſit could 
not be joined m the ſame affidavit, and moreover that it 
was a fraud on the ſtamp duty ; the court diſcharged 
the defendant on common bail in both actions, for the 
impropriety of joining them in the ſame afhdavit ; but 
they did not lay much {ſtreſs upon the objection of its being 
a fraud on the ſtamp duty. 5 Bur. 2690. Cyrooke v. 


Davis. 


(F) Of Counter and Supplementary Affidavits. 


In the King's Bench, when a plaintiff has once ſworn N 
poſitively to his debt in order to hold the defendant to K 


ipecial bail, the court will never receive any affidavit 
whatever either to explain or contradict the plaintiff's 
oath ; even an affidavit of the plaintiff's confeſſion that 
the defendant owes him nothing, will not be received. 
Emerſon v. Hawkins and others, 1 Wil. 335. S. C. Say. 


dr. 1157. 


717. 


tendant was indebted to him 


account, 


14 


in 


53. Kelly v. Devereux, 1 Wil. 339. Heathcote v. Goflin, 


So that in this court, an affidavit once made, cannot 
be amended, nor its defects cured by a ſupplementary, 
nor in any wiſe contradicted by a counter affidavit. 
Cope and another v. Cooke. Do. 467. 
2 Wil. 225. Mackenzie v. Mackenzie, 1 T. Rep, 


Rechs v. Groneman, 


(the ſum not 


taken down) upon an account ſtated, and upon bond, 
and upon certain articles of agreement ; court admitted a 
lypplemental afhdavit to be read explaining the former 
andavit, by which plaintiff ſwore, that the whole ſuni 
marked on the back of the writ was due on account 
ſtated, and court diſcharged the rule ; at the ſame time 
odlerving, that plaintiff ought not to make afſhdavit of 
what was due on one ſide of the account only, but 
ſhould be governed by the balance due upon the whole 


In 
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F. 


ot allowed in 


In one inſtance, however, as I have been well in- In one inftance 
formed, the court admitted a ſupplementary affidavit to otherwile. 
be read. Trinity, 33 & 34 Geo. 2. Jnnegan v. Jones. 
On a rule to ſhew cauſe why common bail thould not be 
accepted, the cafe was, plaintiff made affidavit that de- 


129 OF THE PROCESS [Ch. IV. 
Of the Affidavit 


In the King's Bench, when plaintiff has obta ned upon 
his affidavit a judge's order to hold defendant to bail, no 
counter affidavit ſhall be allowed to leſſen the bail. But 
if plaintiff's affidavit is falfe, he muſt be indided for 
perjury, as in the common caſe of affidavits for ſpecial 


bail. Smith v. Fraſer, 1 Blac. Rep. 192. 


So in debt on bond, though the defendant ſays it was 
uſurious, or per dureſs, it ſhall not excuſe from ſpecial bail, 
for the merits of the cauſe ſhall not be determined on 
motion, Anon. Salk. 99, 100. 


But * C. 1 But the practice of the Common Pleas differs in this 
. reſpect, and admits of ſupplemental and even contradi- 
vits are allowed, tory affidavits; for they hold, that notwithſtanding the 
plaintiff makes a poſitive affidavit of his debt, yet the 
matter of bail is examinable by the court. Ruſſe! v. 
Gately, Bar, 76. Sem. cont. Hadderweek v. Catmiy, 


Bar. 61, 


An action of debt on bond wherein defendant was heli 
to bail on plaintiff's affidavit, defendant moved for a com- 
mon appearance, and that plaintiff might produce the bond 
to the court, upon an affidavit that detendant had grea 
reaſon to believe that the whole ſum due was paid by 
one of the co-obligors, which would appear by indorle- 
ments made on the taid bond when produced; plaintiff, m 
an anſwer, made affidavit, that Iool. and upwards remaine( 
due to him on the bond after ali juſt allowances ; that he 
had ſeen the bond, which was uncancelled and in full 
force ſome months before, but had miſlaid it; and being 
ſeverely afflicted with the gout, could not ſearch among 
his papers himſelf, fo that it could not be produced. l. 
was urged for plaintiff, that no declaration being yet de- 
livered, defendant is not entitled to oyer of the bond. 
But after a declaration, with a profert in Cur. he may 
demand ha The court held, That as the matter 0! 
bail is diſcretionary, and as the meaſure of the ſum for 
which bail ought to be given is with certainty to be 
had only from the bond itſelf, the bond ought to be 
produced; and for want of producing it, a commu 
appearance was ordered. Shaw Bart. v. Hearhin 
Bar. 72, 


1 
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to hold to Ball. 
An affidavit made by a third Perſon, that the defend- 


ant was indebted, as appears by a ſtated account. was 
ut held i:/u/f.cient, but made good by another affidavit that 
or the det eimlant owned the account. Swarbreck v. Wheeler, 
1a] Bar. 100. 


So where an executor at firſt only ſwore to the debt, 
vas 23 appears by the accounts of the deceaſed; a ſubſe- 
ail, quent affidavit, that he believed the debt to be due, was 
on almitted to hold to bail. Noce, executor, v. Carey, 

2 Blac, 8 50. | 


this So in the caſe of r v. Nilliams, plaintiff made 


dic- two aſhdavits ; the laſt was held, prima facie, ſufficient ; 4 
the but croſs athdavits being read controverting the fact, com- 

the mon appearance was ordered, Bar. 87, 

v. 

2 But in C. B. ſupplementary affidavits are only allowed Provided the 


where the original affidavit is in itſelf a good one, ſuch firſt aſhdavit be 
; : a good and valid 
wa perjury can be aſſigned upon, though perhaps not one. 
ſuffciently ſtrong to hold defendant to bail; for where 

mie original affidavit itſelf is null and void through any 

tatal inaccuracy, or clerical miſtake, no ſupplementary 

achdavit can be had, nor can the defects be cured, 


held 
m- 


bond 
rea 
1 by 


orſe· So that where the affidavit was as follows: A, B. of. 
7. i «c. mate oath, that C. D. of, &c. in juſtly indebted, 
ained i ialtead of is; upon a ſupplementary aſſidavit being otfered 
at he it was refuſed by the court, who ſaid, that the firſt was 


1 full WF io affidavit, becauſe no perjury could be affigned upon 


deing 't; that the arreſt, therefore, was contrary to law, and | 
mong WF ("at the court could not make that lawful which the law 4 
|, |! WWF 1s is unlawſul ; and that ſupplemental affidavits were | 
et de- aach allowed by the court to ſupply ſmall defects in 

bond. WW *fidavits not quite full enough, but never allowed, where | 
: may e firſt amounted to no oath at all. KReeks v. Groneman, | 
ter of WI. 224. g 
un for 

to be e in an affidavit that defendant was indebted to plain- 

to be f in the ſum of 56bol. and upwards, which was held 

mmon d for uncertainty, court refuſed a ſupplementary af- 

aki, heit. Cooke v. How: 2 *Q I 1 +Y 1 


IF As 


1 
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FF As the ſecond Chapter of this work, which fhews in wiat 

caſes common or ſpecial bail is required, is nearly connected 

with this ſtage of the proceedings, imaſmuch as it is neceſſary i. 

' know before the proceſs be ſued out, whether the cauſe of ac- 

tion be bailable or not, 1 fhall take this opportunity of ab. 

ſerving, that ſince that chapter was committed to the preſs, a 

caſe has been decided which materially aſtects the doctrine there 

laid down, and alters the practice of the court of King's Bene 

By a late caſe in Holding to bail in actions on judgments recovered. Jn 
the practice, as page 40 ante, it is ſuid that there is a difference of praclice le- 
1 ar 4 fwcen the two courts in an action on a judgment where the 
ante, is altered · original cauſe of action was under 10l.; but by the ad- 
dition of coſts, the judgment was above that ſum, i 

which caſe the court of King's Beuch does not allow ſpecial 

bail, but the court of Common Pleas does. But by the cas 

of Lewis and Pottle, decided laſt Hilary Term, 4 D. & 

E. 570, this difference is ſettled; for Lord Kenyon then ſaid, 

that as a different practice in this reſpett had prevailed in th: 

different courts, it was proper that a conference fhould be hat 

with the judges of the Common Pleas, in order to make th: 

practice in future uniform. Aud accoramyply, that the judg: 

of that court had conſulted with thoſe of tue Common Plea, 

and that the reſult of it was, that they had agreed to cui 

form to the Practice of the Common Pleas ; ſo that now, i 

bath courts, ſuch defendant may be held ts bail. And I frm! 

concetve, that henceforth, alike uniformity of prattice wil 

alſo prevail in the third and fourth cafes mentioned in page 4] 

of chap. 2, wherin the courts have /utherto widely differes. 


SECTION II. 


Of the Proceſs, or Writs, in bailable Actions; and 
bow to ſue them out. 


The affidavit of the debt, or cauſe of ation, havin! 
been made purſuant to the ſtatute 12 G. 1. c. 29. beto!t- 
mentioned, the next thing to be done is, to take out the 
proper writ or proceſs againſt defendant whereon he a 

What is the be arreſted. If the action be brougtic in the King's Beit 


proper proceſs and defendant lives in Middleſox, this proceſs is the B. 


or writ whereon _ , So gs G4: ld 
de fendant is to tC Aiddleſex ; It IN any cher COUntY, a Latitat ; 3 - 


te arreſted. | 1 tlie 


92 — — | 


wy wr 331 
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lia the ſuit be in Common Pleas, it is a Capias; which writs 
tea ditfer from the writs uſed in unbailable actions as before- 
y ti mentioned in this reſpect only. that in theſe bailable writs, 
ac- by the ſtatute 13 Car. 2. ( 2. Cc. 2. the cauſe of action 
00 muſt be particularly expreited; which is de by inſerting 
5, a the clauſe 0! 2c etzam® agreeable to the nature of the caſe 
here ſee Hope L.); and as detendant is to be arre/ted upon [Appendix 17 
cnc the above writs, inſtead of being ſerved with proceſs, it is 
In neceſlary alſo to get the proper warrant thereon at the 
be- reihe ive ſheriffsꝰ offices, in order to authoriſe ſuch arreſts, 
the The mode of ſuing out ſuch proceſs and writs is as follows: 
0 
„ i 


with the proper officer who ſigus the writ, agreeable to flatute N 
: 25 C. 3. c. 80. They may be bought either of the officer, or 


ful at the Hlatianers. For the Firm of which, ſee ante, page 23. 
(lk, 
. * Then if the action be in. 
he 
42 B. R. 3 B. B. R. 
Peas | Make a præcipe in the fol- Make a præcipe thus: mo of Middle- 
can 1705 9 i ; , fex. 
„% ns fern: provided yon fur = Middleſex to wit. Capias e. n. 
7 y oul of Middleſeæ. A. B. againſt C. D. late of Capias- 
6g) Middleſex, ſſ. Bil for A. Weſtminſter in the ſaid county, 
My B. againſt C. D. caſe for Fol. yeoman, treſpaſs at Meſimin- 
2 pen promiſes (or as the caſe fler, debt for gol. returnable on 
7 may be) returnable on Saturday the morrow of All Souls. Oath 
next after the morraw of All for 2 5l. 
vals, Oath for 2 Fl. JT. S. attorney. 
7. S. attorney. Nov. 1, 1792. 
Nov. 1, 1792. 
and Get a blank bill (four 6d. If the capias 1s ſent into any 
flamp), fill it up, carry the other county, to wit, Cam- 
precipe, bill, affidavit, and bridgefhire, lay the treſpaſs at 
Bs memorandum of warrant to the Cambridge, or any other town. 
ct Bul of Middleſex office, and Then get a blank writ (45. 
ut the the | nr ſigu the bill; pay 6d. lamp), fill it up, take 
7 erm bd ; in vacation 10d, præcipe, writ, affidavit, and 
Benth, it memoran- 
wy * For the different forms of bailable writs, with the ac etiam, together 


ah remarks how far ſuch ac etiam be neceſſary, &c. ſee Appendix l. 


tt 


Get a warrant to proſecute, upon a 28. bd. lamp, to be filed How to ſue out 


* 


q 
| 
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it is not to be ſealed. Indorſe memorandum of warrant ts H. 
the attorneys name and place of proper filazer for the county; if 
abode, and ſum ſworn to, and the affidavit has not been fog 
B. R. the dayit is ſued out, onthe back. 25 let your client fevear it; 
Alias and plu. Ten pet a (a) warrant thereon then pay for the oath 1s, ; „r. 
rics bill. at the Sheriff's office, for which ing capias 28. 2d. (i. e. 18. 20, 
pay 4d. If Sheriff cannot arreſt for ſigning, and 1s. for origi- 
defendant before the return there- nal); the filazer will er it; 
of, ſue out an alias, after that get it ſealed at the ſeal office; 
Non-omittas 4 pluries; /igning each in term pay 7d. then get a (a) warran: 
dil. or vacation 2d. If defendant directed to your officer, at ti 
lives in any Liberty within the proper ſheriff” s office ; pay ad. 
C. B. county of Middleſex, as in I not executed before tl r. 
Capias by con- Meſiminſter, ſue out a non jury, fac out a capias by conti- 
tinuance. omittas þ/l o Middleſex, "or nuance, which ts preciſely the 
which pay as for a common bull, ſame gs the firſt capias; only in 
and the ſheriff will thereupon the præcipe to the filazer ſas, 
grant his mandate ta the high cap. per continuance, for which 
Balli of Weſtminſter, who the filazer charges 10d. ig. 
will make a warrant to /1s aſfi- ing; 7d. ſealing. 
cer to arreſt defendant. If the pi 75 date of yr firſt d. 


C. B. ctendant cannot be found in , e e 
Non-omittas ca- 3 and 1s 's be met e OE e 3 
8 with elſewhere, get an office If defendant live in any U 

copy of the affidavit at the bill berty, fue out a non-omittas ca- 
of Middleſex office, which will pias to empower the fheriff u 

ſave a new one being made; pay er tier ein | 
for ſame Is. and 1s. 7d. for the pay ſigning B88. 6d. ; fealing 
flamp ; take it to the /igner of. IS. 20. 
the writs in the King's Bench It was formerly held, that 
office, and ſue out a latitat plaintiff loft his bail if he d. 
biereon. clared in any other county than 
Teftatum capias If a warrant to proſecute has that in Which the capias ſued X 
ee. been once filed, there needs 10 5 that if defendant did nat (rot 
other ; but add that to the præ- In the county where Plant f 
cide thus: _ . 2 dos 8 _— 
__ | not be found in the county wer! 
* Bull of Miuddleſe - ſued jj, capias ined, plaintiff, in 
i ; order to arreſt him in another 
Latitat. county, 


(a) For obiervations on the. warrant, ſce the next ſedion of Ub 
chapters 


Sec. II. IN BAILABLE ACTIONS. 


in bailable Actions. 


Latitat. fake a præcipe county, was obliged to iſſue a 
ſame as for ili of iddleſex, teſtatum capias, grounded upon 


ly ſay, latitat znſtead of bill; the ſuppoſition that a capias had 


get a blank writ, (48. 6d. been before ſued out, and re- 
lamp); fill it up, carry the turned non eft mventus, but 
pracipe, latitat, affidavit, and which in fatt ſeldom was ſued 


memorandum of warrant to the ont ; wherein it was teſtifhed 


K. B. office to be ſigned ; pay that the defendant Iurked and 
fir ſigning 28. 6d. ; then to the wandered in the bailtwick of the 
ſeal office, Inner Temple-lane, fheriff to which the teſtatum 
to be ſealed, for which pay 7d. was t be directed; the fame as 


If defendant is to be arreſted © latitat in the K. B. 


in London, go to one of the 
cmpters, get a warrant thereon, 
pay 4d. ; if elſewhere, go to the 
proper * office 5 for 
warrant in Surry, Eſſex, or 
Kent, pay d; in any other 
county 28. 6d. ; indorſe the at- 
tar uey's name, ſum ſworn to, 
and the day the writ 1{ſued. 

If latitat be not executed be- 
tore the return thereof, ſue out an 
alias, {called an alias capias, 
the teſtatum part being left aul, ) 
and after that a pluries; pay 
nthing for ſigning either ; for 
ſealing 7d.; make a præcipe as 
before, ouly ſay, alias or plu- 
ries capias, mſtead of ** lati- 
at,” and put in ſuch præcipe 
the day the firſt writ iſſued. 

The pluries writ may be 
continued from term to term 
until defendant be arreſted, 
unleſs plaintiff /zes by tor tour 
terms, in which caſe a new 


latitat muſt be had. 
Non-omittas. If defendant 


But now by a rule, Hilary, 
22 G. 3. the teſtatum writ 1s 
rendered uſelcſs ; whereby ** it is 


B. R. 
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ordered by this court, that Alias and plu- 
e where an arreſt all be by bes OP 


*© virtue of a capias ad reſpon- 
© dondum in any county, and bail 
* /hall be put in thereupon, and 
tile plaintiff ſhall think proper 
* afterwards to declare in a 
„ different county, it ſhall nat 
le deemed a waver , bail, 
© but the recogntzance of the 
&* bail /hall be as effettual for 
tlie bene fit of the plaintiff, and 
* he may proceed thereon againſt 
& the bail in the ſame manner as 
M the plaintiff had declared 
** againſt the defendant in the 
&* ſame county in which the but! 
* was put iu. 


So that now if the defendant 
cannot be found in the county 
where the firſt captas iſſued, the 
plaintiff's attorney, on taking 
an, office copy of the alſidat it 
marked by the filuzer for the 


lrve within a liberty, fue out a county where the fir/t writ 


n0n-omittas, Va latitat has 
2 4 ˙ 


i ſucd, may make out « caps 


Ca 


Officer muſt ſet 
down the day 
and year of lgn- 
ing Writs, 
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been ſued out before, pay nothing (as before) into another county ; 
for ſigning and ſealing ; but if pay 18. for the copy of the aff 
not, and it be ſued out in the firſt davit, ſtamp and paper ls. 
»nflance, 28. bd. /igning, and 7d., ſigning capias with the 
Is. 2d. ſcaling. new filazer 28. 2d. ſeal 10, 
If the defendant live in a without having any return if 
county palatine, viz. Cheſter, the firſt capias. 
Lancaſter, or Durham, or any N, B. The day when the 
of the cinque ports, viz. Haſt- firſt writ iſſued, and the county, 
inge, Romney, Hithe, Dover » ſhould be marked on the præ- 


er Sandwich, then the latitat is cipe. Im b. L. N 14 


to be dirctied accordingly (a). : 

If defendant live in a coun- 
ty palatine or cinque ports, the 
writ, in that caſe, may now be 
a capias inſtead of a teſtatum 
capias as formerly, and the 
debt muſi be 20l., but the 
capias muſt be direfled ſpecial- 

ty (a). 


N. B. For the forms of the above writs, and their 
particular directions, ſee Appendix E. 


By ſtatute 5 & 6 W. & M. c. 21. 1. 4., and 9 & 10 
W. 3. c. 25. f. 42., the officer who ſhall ſign any writ or 
proceſs to arreſt any perſon or perſons before judgment, 
thall, at the ſigning thereof, ſet down upon ſuch writ ot 


proceſs, the day and year of his ſigning the ſame. 


and cuſtos bre- 
vium mark 
them. 


And by a late rule of K. B. the cuſtos brevium muſt 
mark the writs numerically as they are received by him. 


3-1). % . . 
”” 


(a) Upon this writ, the perſon to whom it is dire ed makes a mandate, 
and by virtue thereof the ſheriff or his officer arreſts the defendant. For- 
nietly it was contended by the biſhop of Durham, that his ofhcer was out 
bound to pay any obedience to ſuch writ, upon the principle that the 
King's writ did not run there; but the court granted an attachment 
againſt the officer, and ſaid, that the meaning of the term breve dow! 
reyis non currit, is only that the court cannot write directly to the ſherifl 35 
they du in other caſes. Chapman v. Maddiſon, Str. 1089. 


The 


y. Ker. II. IN BAILABLE ACTIONS. 


in bailable Adfians. 


The ſame obſervations and cafes, as have been before 


5 made and cited reſpecting writs, and proceſs in actions not 
al bailable, will, for the moſt part, apply to the proceſs in 
he bailable actions. See therefore ante ch. 3. ſec. 1. E. from 
d. page 85 to 94. | 
/ But it may be remarked, that in bailable actions the party If v_ proceſs 
} ſhould be more particylarly cautious that his writ whereon Rode yn —_ 
” he arreſts the detendang, is in every reſpect regular; be- falſe impriſon- 
_ cauſe if it be materially otherwiſe, as if a perſon be ar- ment. 
85 reſted on a capias ad reſp. where one term intervenes be- 

tween the teſte and return, and therefore the writ he void, 
1 not only the proceedings would be null, but the party 
he might maintain his action againſt the original plaintiff for 
be tale impriſonment ; nor could he juſtify under ſuch void 
n procels. Parſons v. Lloyd, 3 Wil. 344. 
he 
the 
2 
5 SECTION III. 
ir | Of the Warrant and Arre/.. 
i (A) The Nature of the Warrant and its Re- 
y quiſites. 
or | 
t, (B) How an Arreſt is to be made. 
7 (T) By whom, and when to be made. 

(D) Of particular Times and Places when and 

f where the Patty is privileged from Arrelt. 
a; (E) Of the Sheriff's Fees upon an Arreſt, 


(F) Of the Defendant being reſcued after 


te, Arreſt. 


JF. 
wt 
he : 
nt (A) The Nature of the Warrant and its A. 
171 ; 
* requiſites. | 
The ſheriff being the immediate officer to the King's All writsdireQ- 
bs courts, to him all writs and procetles are generally di- ed to the theritt, 


rected. 


* 


\ 
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Of the Warrant and Arreſt, 


refed, who is ſworn to execute the ſame, without fa. 
vour, dread, or corruption. Dal. Sh. 96. Plow. 74. 


But he not exe- When therefore a writ has been regularly ſued out, 

cuting them and direded to the ſheriff of the proper county, that 

himſelf a war- ; , 

rant to his bai. Alone Would be a ſufficient commandment of the coun 

liff is made out, Whence, it iſſued to juſtify the arreſt of the defendant, 
provided the ſheriff himſelf was to make ſuch arreſt , 
but as the ſheriff never executes fuch writs himſelf, but 
has inferior officers under him for that purpoſe, the uſual 
way is, for the writ to be delivered to his immediate de- 
puty or under ſheriff, who makes out his warrant to his 
bailiff or officer for the execution of ſuch writ 


H w to be This warrant muſt be made agreeable to the nature of 

made. the writ, containing the ſubſtance thereof, and be in the 
high ſheriff's name, under the ſeal of office. When ſo 
made, it is given to the attorney in the cauſe ſuing out 
the writ, who delivers it to the ſheriff's bailiff or officer 
whom he uſually * in that county, and it operate: 
as an authority to ſuch officer to make the arreſt. 


How directed- The warrant may be ſpecially directed to a private 
perſon. | | | 


Muſt not he a But it muſt not be a blank warrant to be afterward: 
blank warrant. filled up by the attorney, as ſuch an one would be void, 


and the party arreſted thereon diſcharged. Burſlem v. 
Fern, 2 Wil. 47. 


Muſt he had be- The warrant muſt be had before the arri. For if an 

fore the arreſt. officer arreſt a perſon before he hath a warrant, though 
he may afterwards procure one, or though one may con 
to him to arreſt the party for the ſame cauſe ; yet ſuch 
arreſt would be wrongtul, and the party grieved may have 
luis action of falſe impriſonment. 4 Bac. Abr. 452. 


Muſt not be The warrant muſt not be made out by any high therif, 

made out before under ſheriff, their deputies or agents, before they have 1 

4 cc has %% cuſtody the writ upon which ſuch warrant ought to iſſue, 
: on toriciure of 1901. Stat. 6 G. 1. C. 21,1. 53. 


Pre * jou > 
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Of the Warrant and Arreſt. 


Previous to this ſtatute, if a writ was in fact ſued out, Though for- 
though the ſheriff had made his warrant before the writ merly otherwiſe. 
came to his hand, it was held well. Jones v. Green, 


2 Lev. 19. S. C. 1 Saund. 298. ; but it is now otherwiſe. 


The warrant muſt have the ſame day and year ſet Mult be dated as 
down thereon as ſhall be ſer down upon the writ itſelf, the writ. 
under forfeiture of 10l. to be paid by the perſons who 
jhall fill up or deliver out ſuch warrant. Stat. 6 G. 1. 


c. 21. ſ. 54. 


The warrant muſt, before the ſervice or execution Muſt have the 
thereof, be ſubſcribed or indorſed with the name of the 3 name 
attorney by whom the writ was ſued forth. Stat. 2 G. 2. 1 


x C.2J. 1. 22. 
1 But the want of ſuch ſubſcription or indorſement on But 3 7 
15 the warrant ſhall not vitiate the writ, but ſuch writ ſhall It be on the writ 
Jut a , . 8 0 
8 be valid and effectual, provided the wrt itſelf whereon 
4 ſuch warrant is made out, be regularly ſubſcribed or 
888 ndorſed, according to the 2 G. 2. But the ſheriff or Though ſheriff 
othcer making out the warrant, and not fubſcribing or liable to a fine. 
ndorfing the name of ſuch attorney thereon, ſhall for- 
ate feit 5l.; to be aſſeſſed as a fine by the court out of which 
ſuch writ thall iſſue ; one moiety to his majeſty, and the 
other to the perſon aggrieved. Stat. 12 G. 2. C. 13. f. 4. 
arts 
od, Before this ſtatute of 12 G. 2. it was held, that al- Practice for- 
MY. though no attorney's name were to the writ, yet the merh d 
proceſs was not void; the attorney might be puniſhed 
tor the negle&, but the party was not to ſuffer. Fawkes 
an „. Jay, P. R. 440. Blackall v. Gould, Ib. 441. But 
vol mW ſuch indorſement muſt be to the writ, though not 
Ze neceſſarily to the warrant. Grice v. Allen, P. R. 442. 
{uch | 
have 
B. How an Arreſt is to be made. B. 
Wb An arreſt muſt be by corporal ſeizing, or touching Anarreſt, What. 
obs i: defendant's body. N ds will mak ſt 
Taz, y. No words will make an arreſt. 
A bailiff ſeeing the defendant at a little diſtance, told Bailiff muſt 
+5 n, he arreſted him; upon which the defendant, hav- pong n 
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What touching 
will do. 


In what caſes 
doors may be 
broke open. 


Inner doors no 
protection. 


In common 
caſes. 


In franchiſes, 
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Of the Warrant and Arreſt. 
ing a fork in his hand, kept off the bailiff from touching 


him, and retreated into his houſe. An attachment was 
moved for, on the ground of a contempt ; but was re- 
fuſed, becauſe there was no arreſt, nor reſcue, and the 
bailiff was left to his action for the aſſault. Genner v. 
Sparks, 6 Mod. 173. 


But any touching of the defendant's body is ſufficient, 
though the bailiff only lays hold of his hand as he hold 
it out of the window. non. 1 Vent. 306. 


After the bailiff has once touched the defendant, but 
not till then, he may juſtify breaking open the houſe in 
which he is, to take him. Anon. 6 Mod. 105., where 


variety of caſes are cited. 


But even before the touching, if the bailiff gets 
peaceable entrance at the outer door of the houſe, he 
may break open any inner door to make the arreſt, though 


it be the door of a lodger ; for inner doors have no pro- 


teCtion, but only outer. doors and windows, which are 
intended for the ſecurity of the houſe. Lee v. Ganſe, 
Cow. 1. - | 


C. By whom, and when the Arreſt is to be made. 


The bailiffs, or officers appointed by the reſpective 
ſheriffs, are, for the moſt part, the perſons who make 
arreſts; but the warrant may be directed to a private 
perſon, who may act as a ſpecial bailiff for that purpole 


By the 5 G. 2. in franchiſes and peculiar juriſdiction 


and what meant the proper officers there muſt make the arreſt ; but by 


thereby. 


In counties pa- 
{atine. 


In liberties. 


franchiſes are merely meant particular /berties. Cout- 
ties palatine are not included in that term. Griffin 
Alcock, 2 Barn. 400. 


In counties palatine the arreſt is made by the fherit, 
or his bailiff, by virtue of a mandate from the officer b 
whom the writ is directed. In particular liberties !t 
made by the bailiff of ſuch liberty, by virtue of a man- 
date from the ſlieriff. | 


Bu 
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But this is only where no nong-omittas is ſued out; for Sheriff may en- 
under that writ the theriff himſelf may enter the liberty, n — 
und make the arreſt. If there be two liberties in a coun- ; 
tr, and the ſheriff makes his mandate to the bailiff of one 
them, who returns him no anſwer, he may, upon a 
»1-omittas, arreſt the defendant in either liberty. 5 Co. 


92. Gilb. C. B. 29. 


But ſhould a ſhetiff make an arreſt in any liberty The conſe- 
rithout a non-omittas being ſued out, the conſequence — if he has 
would only be, that the ſheriff would be ſubject to an 
bu con; for the arreſt would ſtand good. Gilb. C. P. 27. 


re 4 ſt was formerly doubted, how far any follower or 
pſſiſtant of a bailiff, could make the arreſt, eſpecially un- 
es in the actual preſence of the bailiff himſelf. 


But it ſeems now ſettled, that the bailiff need not be How far it is ne- 
e hand that arreſts, nor need he be actually preſent, cefſa my the 
reren in ſight, nor within any preciſe diſtance of the inte 
perſon arreſted ; but the arreſt muſt be made by the au- arreſt. 

ority of the bailiff, who ought to be quodam modo, 


reſent at the time. Blatch v. Archer, Cow. 65. B. N. 

. bs. 

An arreſt cannot be made after the return day of the Arreſt muſt not 
r or proceſs; and although the ſuit be by original, be after return 
t the arreſt muſt not be made between the return day 8 

nd the quarto die poſt. 1 Sid. 229. Moore, 701. 


Put it may he made en the return day, and indeed at But it may be 
ume or place, provided it be within the county, ſub- on that day. 
cio the exceptions now about to be mentioned, 


Of particular Times and Places when and D. 
where the Defendant is privileged from Arreſt. 


bert, l a defendant be a party to, or a witneſs in any Parties to, and 
cer '" Hue, and is either going to, or attending upon, or re- witneſſes in 
es u U ming trom the court, he is, during that time, privi- e- privi- 
am. trom arreſt, which is commonly called, being pri- 8 


eged eundo, morando, et redeunds. 


ba K 2 Nor 
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Courts have fa= Nor have the courts ever been inclined to reſtrict thi; 


_— this pri- privilege ; on the contrary, every reaſonable indulgence 


has been allowed to perſons claiming it. 


Thus it has been held, that the protection was not 
forfeited, becauſe a man did not go home the direct 
road, but was arreſted forty miles out of the way ; fince 
it might be, he went to buy a horſe, victuals, or other 
neceſſaries for his journey. Neither is the law ſo ſtrid 
in point of time as to require the party to ſet out imme- 
diately after the trial is over. Thus in the cafe of Ha: BM © 
v. Bliſſet, Gilb. Caf. 308. the trial was at Wincheſter Wi © 
aſſizes, and was on Friday in the afternoon ; but the 
party ſtaid until after-dinner on the Saturday, and in the 
evening, at. ſeyen, was arreſted going home to Pon. 
mouth, which is 20 miles; and the court held, jhe 
ought to be diſcharged, her protection not being en. 
pired, and a little deviation or loitering would not alter 
it, Holiday v. Pitt, Str. 98 5. 8 


To the ſame effect is the caſe of Lightfoot v. Cameras | 
2 Blac. Rep. 1113., where after the riſing of the coun d 
defendant went to dine with ſome friends at the King's u 
Arms Tavern in New Palace-yard, where he was arreſtec, £0 
but was diſcharged on the ground of his privilege re- 


8 8 


undo. [ 

5 | | reſt 

Whether it en- It is ſaid, that this privilege extends to a party, «il 
tends to inferior witneſs, who attends in inferior courts of record, as Il 

8 the courts of London, or at the ſeſſions. Com. Di- !: 

Privilege, A.; but Q. ſee the caſes there cited. + 

| tac 

- It does not, however, protect a perſon while atten-Wſo! t! 

ing commiſſioners of bankrupt to prove a debt. XH 

v. Milliams, 4 D. & E. 377. F ind 

: 1 ne « 

Clergymen how Clergymen (by particular ſtatutes, 50 Edw. 3. C. 5. .“ 

priviſeged. 1 Ric. 2. C. 16.) whilſt they are pertorming divine fegen 

vice, and not merely ſtaying in the church with a fraud 

lent deſign, are privileged trom arreſts. ger 

What places pri- There are alſo certain places within which a perſon Wi (:) 

"C1; 


vileged. privileged from arreſt ; ſuch is every man's own houle, 
th 
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the outer door be ſhut ; the King's court'of juſtice, if the 

court be ſitting ; and the (a) verge of the royal palace, 

except it be on proceſs out of the palace court ; nor can 

an arreſt be made in the king's preſence. 3 Blac. Com. 
289. 


E. Of the Sheriff's Fees upon an Arreſt. 


The ſtatute 23 H. 6. cap. 10. enacts, That for an 
„ arreſt, or attachment, the ſheriff ſhall have 20d. and 
« the bailiff who makes the arreſt 4d. ; and that the 
+ ſheriff or bailiff who doth contrary, thall pay treble 
damages to the party grieved, and forfeit the ſum of 
* gol. ; one moiety fo the king, and the other to the 
party that will ſue ; and that the juſtices of aſſize in 
their ſeſſions, juſtices of the one bench and of the 
other, and juſtices of peace in their county, may de- 
termine the ſaid offences.“ 


— In the caſe of Nerumam v. Lunn, 5 Mod. 225. an 
coun action of debt was brought againſt a bailiff on this ſta- 


Ling aue for taking 58. 6d. for an arreſt, and plaintiff re- 
eſtes, Ml covered. 


In general now, the maſter allows 10s. 6d. for an ar- 
reſtin town, and 11. 1s. in the country, and 1s. per 


1 0 mile for taking defendant to gaol if at any diſtance. 

, 251. 

1, Di In the caſe of Boldero and others v. Moſſe and others, 
wo of the defendants having been arretted for 422]. 
each, by virtue of a latitat directed to the chamberlain 

aten che county palatine of Lancaſter, a judge's order was 


ohtained for ſta ing proceedings upon payment of debt 
and coſts. In the bill offered tor taxation, the agent in 
e country made a charge of 41. paid to the ſheriff's 
"cer for the arreſts, being at the rate of 21. each, which 
e maſter refuſed to allow, and ſtruck off the overplus 
e the uſual charge made in other counties, which is 


general a guinea, Dallas now moved, that the maſter 


c. $.0 
vine lei 
1 fraud 


perſon | (2) The verge of the palace of Weſtminſter extends by ſtat. 28 Hen. 
houle, + 14 trom Charing - Croſs to Weſtminſter-Hall. 3 Blac. Com. 289. 
i 


K 3 might 
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might review his taxation upon affidavits, ſtating, tha 
the charge made was ſuch as was directed by a table of 
fees ſettled by the juſtices of the county in ſeſſions in 
1767, and which had been acted under ever ſince ; the 
ſeſſions having made the ſame under an idea, that the; 
were authoriſed ſo to do by 32 G. 2. c. 28. The coun, 
however, denied the motion, ſaying, that the juſtices in 
ſeſſions had no authority to fix fees for the court cf 
B. R., and that if bailiffs ſhould in future exact mor: 
than the uſual ſum, they might be guilty of extortion 
in taking more than was allowed, co/5re officts. 3 D. & 


E. 417. 


F. F. Of the Defendant being reſcued after the 
| Arrelt. 


Reſcue, an ex- If the defendant, after he has been legally arroſted 
cuſe to the off be reſcued by force from the officer before he is carrie! 
cer, when. f f . 
to priſon, ſuch reſcue is an excuſe to the ſheriff, an 
he may make a return thereof when called upon for ti 


writ. 
How reſcuer A reſcue is deemed an offence of ſuch a nature, thi 
3 whenever the ſheriff makes a return of any one havin; 
ſheriff, been guilty thereof, the court will grant an attach 
ment againſt ſuch perſon in the firſt inſtance. Au 
Say. 121. 


By attachment And the court will proceed to Þuniſh him wiathou 
mY ſummary going through the ordinary courſe of his being examined 
25 upon interrogatories, as no denial by him upon ſuch e. 
amination could excuſe him after having been returne: 
guilty of a reſcue by the ſheriff, for the return is 1 

traverſable. Rex v. Elkins, Burr. 2129. 


For ſuch a return by the ſheriff, is of itſelf a comm. 
tion of a reſcue, and proceſs immediately iſſues fro 
the crown-office againſt the reſcuer as upon a convic 
tion; and if it is a falſe return, the remedy is by *. 
tion againſt the ſheriff for a falſe return, The Ay" 
Pember, Caf. Temp. Hard. 112. 
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But the court will permit the defendant, in mitigation 
of the fine, to ſhew, that in fact there was no legal 
arreſt, it being in the night, and the like. Rex v. Mi- 
nify and others, Str. 042. 


There was anciently a ſettled fine for reſcuers; namely, 
4 nobles ; but the courts now fine according to their diſ- 
cretion, governed by the circumſtances of the caſe, In 
the caſe of Rex v. 2 they only fined the offender 
is. ; and in the caſe of El/kins, 51. 


But the courts will not grant an attachment for a No attachment 
reſcue, without a return thereof by the ſheriff ; a mere 1 the 
affdavit of the fact will not be ſufficient ; and this, turns. 
* whether it be a reſcue on meſne proceſs or in execution. 


Seather v. Holt, Str. 531. Anon. Salk. 586. 


Attachments for a reſcue muſt be made returnable at Howattachment 
oſie', a general return, though the original proceſs was at a **turnable. 
art, day certain. Donunus v. Wilkins, Str. 624. 
and | 
og Beſides this mode of proceeding by attachment, there What other re- 

ae other remedies at the election of the party; namely, medics. 
by action on the caſe or indictment. Com. Dig. tit. 
„ tha BN Reſcous. a 
1avili, 
tach But it is to be obſerved, that the return of a reſcue When a return 
my | only good where the defendant has been reſcued be- of reſcue is not 
fore he was committed to priſon ; for afterwards the Sd. 
ſheriff is to take care of him at his riſk ; and even if he 
be ordered to be removed, or to be brought up to an 
court by habeas corpus, the ſheriff muſt at his peril 
guard him; and ſhould any danger be apprehended, he 
muſt take the poſſe comtatus to ſecure him; for in caſe 
ot any reſcue by any perſons, except common ene- 
mies, the ſheriff will be reſponſible ; nor will ſuch re- 
cue be any excuſe, but an action may even be brought 
ainſt him for a voluntary eſcape. O' Neil v. Moſer, 
Bur. 2812, 


VIthou 
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SECTION IV. 
Of Bail to the Sheriff, or Bail below. 


For an account of the origin of bail in civjl caſes, 
and the alterations which in this reſpect have from time 
to time been made in the common law by different ſia. 

[Appendix, K.]tates, we muſt refer the reader to Appendix, K.), con- 
fining ourſelves at preſent to what more immediately 
concerns the modern practice. | 


A. The general Meaning of this Bail, and 
how given to the Sheriff. 


B. The Statute 23 H. 6. conſidered, and 
herein, 


(B 1.) The Reaſon and Nature of the Statute. 
(B 2.) 7o what Perſons and Caſes it extends. 


(B 3.) How far the Sheriff is compellable to take Bail 
and of the Number and Qualification of thi 


Suretics. 


(B 4.) Of the Nature of the Security, and how it mil 
be made; with the Form of the Condition 5 
the Bond. 


(B 5.) What Variations in Point of Form will vitiate ti: 

| ond. | 

(B 6.) Of the Operation of the Bail Bond, and how fa 
the Plaintiff in the Action is affected therdly. 


(B 7.) Of proceeding againſt the Sheriff for adling cot. 
trary to the Statute. 


A. The general Meaning of Bail below, and 
how given to the Sherift. 


When the defendant is regularly arreſted, he muf 
either go to priſon for ſafe cuſtody, or enter into a bond, 
called a bail bond, with ſureties to be approved by tl: 
ſheriff, conditioned for his appearance in court at the t. 

Why called bail. turn of the writ. It is called &i (from the French vie 
þailer, to deliver), becauſe the defendant is bailed, or e- 
livered to his ſureties upon their giving ſecurity for Iys 
appearance, and is ſuppoſed to continue in their friend 
cullody, inſtead of going to gaol; and it 1s further de- 

: | nominated 


Fr, 


h 


and 


mul: 
bond, 
y the 
he te- 
1 Wold 
or de- 
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nominated bail be/ozw, in oppoſition to that ba which s 
atterwards put in when the detendant dyes appear upon 
the return of the writ, of which we thall preleiity treat, 
and which 1s called bail above. | | 


The ſheriff, if he pleaſes, may let the defendant go Sheriff may let 
without any ſecurity, but that is at his own peril ; for eee 
having once taken him, he is bound to keep him ſafely fo at his own di. 
as to be torthcoming in court; otherwiſe an action hes 
azainſt him for an cſcape. 


So an action lies if he did not arreſt him when he had 
him in view, and might have arreſted him. 


But if the ſheriff has him at the return of the writ, If forthcoming 
though after the arreſt he let him go at large, it is ſuffi- e e * 
. 5 . it 1 15 
cient. Atkinſon v. Matteſon, 2 D. & E. 177. Wert 

The method of giving bail to the ſheriff is, by entering How bail is 
e a bond or obligation with one or more ſureties (not rig. the 
fs perſons as in the former cafe of common bail, but 7 
real, ſubttantial, reſponſible bondſmen), to inſure the de- 
lendant's appearance at the return of the writ, which obli- 
gat on is called the bail bond, and is in the following form: 


Musto all men by theſe preſents, that we, C. D. , &c. E. F. Form of bail 
„Ec. and GC. H. of, Oc. are held and firmly bound to 
ö » EJq. ſheriff of the county of Middleſex, in the ſum 
if (double the ſum indorſed on the writ ) of lawful mo- 
"ey of Great Britain, te be paid to the ſaid fheriff, or his at- 
nne, executors, adminiſtrators, or affigns, for which pay- 
ment, well and truly to be made, we bind ourſelves, aud cach 
f us for himſelf, in the whole, our and every of our heirs, ex- 
latens, and adminiſtrators, firmly by theſe preſents, ſealed with 
ur feals, and dated, Tc. | 


The condition of this obligation is ſuch, that if the above 
unden C. D. do appear before (a) our lord the king at Meſi- 
munjler, on, &c. (if by bill, c. a day certain; if by original, 
« general return day), to anſwer to A. B. ina plea of treſpaſs, 
wi alſo to, &c. (here inſert the ac etiam), according to the 
im, Sc. then this obligation to be void, otherwiſe to remain 
all force and wirtue. 

I in C. B.. Before the juſtices of our lord the king of the Bench.“ 


The 
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The bail bond is on a double ſixpenny ſtamp, and the 
ſum indorſed uſually written in the margin of the bond, 


By the ſtatute 12 G. 1. c. 29. the ſheriff ſhall take hai 
for no other ſum than ſuch as is ſworn to by the plaintif, 
and indorſed on the back of the writ. 


But the general practice is to take it in double the ſum 
ſworn to; and even if it be more, it ſhall not be bad, 
provided it appears to be through miſtake, and without 


any intent to oppreſs the detendant. Norden v. Horſt, 
2 Wil. 69. 


B. The Statute of 23 H. 6. conſidered, 


The chief ſtatute for the regulation of bail upon the 


arreit on meſne proceſs, is the 23 H. 6. c. 9., which 
enacts as follows: | | 


S. 5. That the fheriffs, and all other officers and miniſter; 
therem mentioned, ſhall let out of priſon all manner of perm: 
by them, or any of them arreſted, or being in their cuſtody by 
force of any writ, bill, or warrant in any action perſonal, ar 
by cauſe of indiftment of treſpaſs, upon reaſonable ſuretics if 
ſufficient perſons, having ſufficient within the counties whe!t 
ſuch perſons be fo let to bail or mainprize, to keep their days u 
ſuch place as the ſaid writs, bills, or warrants, ſhall require. 


S. 7. Andthat no ſheriff, nor any of the officers or miniſter 
aforeſaid, ſhall take, or cauſe to be taken, w make any obliga- 
tion for any cauſe aforeſaid, or by colour of their office, hu 
only to themſelves, of any perſon, nor by any perſon which ſlal! 
be in their ward, by the courſe of the law, but by the name 
of their office, and upon condition written, that the ſaid 
priſoners ſhall appear at the day contained in the faid 
writ, bill, or warrant, and in ſuch places as the ſaid writs, 
bills, or warrants ſhall require, 


S. 8. And if any of the faid fheriffs, ar other officers or mi 
nifters aforeſaid, take any obligation in other form by colou! 
of their othces, that it thall be void, 


S. 11. And that all ſheriffs, &c. which act contrary there!! 
faall loſe to the party grieved, treble damages, and ſhall j1rj6 
the ſum of 40). for every offence, one half to the king, the othe 
to the hifarmer. 


8. 14 


8 


nm ͥ ‚ r ws „„ Ws 
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the S. 14. And if the ſaid fheriffs return upon any perſon cepi 
. corpus, 97 reddidit fe, hat they hall be chargeable to have the 
ladies of the ſuid perſons at the days of the returns of the writs, 


bai bills, or warrants, in ſuch form as they were before the making 
uff, f s a7. 
ſum (B Ii.) The Reaſon and Nature of the Statute. (B 1.) 
ba 
- By the common law, the ſheriff was not obliged to let At common law 
a . . . 1 - ſheriffs not ob- 
2 perſons to bail, but might inſiſt upon keeping them in ;; — 
: cuſtody till the return of the proceſs, unleſs they were ball. 
replevied by the writ de homine replegiando. Hence the 
greateſt hardſhips were endured, not only from the con- \ 
| finement itſelf, but eſpecially from the ſcandalous extor- Great oppreſſi- 
obs tions from defendants by the ſheriffs, or their officers, in s —— 
hich order to purchaſe their caſe and favour in, or their tem- 


porary enlargement from priſon. It was to remedy theſe to remedy 


pe : . which this ſta- 
grievances that this ſtatute of Hen. 6. was made. tute was paſled- 


% 


Ie 

ur It was not paſſed to give the ſheriff any new power, or Its intent and 

dy by to enable him to take bail in cales where he could not bail ration. 

al, i beicie; but in order to compel him to take bail in thoſe 

10 of caſes where he might have taken bail, and refuſed ſo to 

where do. Bengough v. Roffiter, 4 D. & E. 508. 

[ays in | 

ure, It was formerly the better opinion, ſo far as the ma- This ſtatute is 

vt jority of cafes go, that this ſtatute of H. 6. was a private public ftatute ; 

nien fiatute and ought to be pleaded ; but it ſeems now other- 

Hligo- wiſe: and in the caſe of Samuel v. Evans, 2 D. & E. 575. 

e, but all the judges agreed, that it was unqueſtionably a ; 
h ſai general and preblzc ſtatute, of which the courts are to ] 
name take notice without pleading. If, therefore, it appears _ 
ie ſaid in any manner upon the Bee of the record, that the 


e ſaid 


bond was given under the ſtatute to a ſheriff calore officut, 


and is not a bond according to the ſtatute, even after therelore need | 
verdict judgment ſhall not be arreſted, though the ſta- not be ſet out in 


or mi. tute was never pleaded, but only the general iſſue nan , pleading. 
colou WI u. Defendant may bring it upon the record if he 


pleaſe, by craving yer of the bond, and demurring ; but 
without that, in an action by the aſſignee of the bail 


theres bond it is ſufhciently notorious. ide the above caſe, as 
[ 7 all the other caſes are there cited and animadverted 
Jie olle won, As it is a public ſtatute, if the defendant unne- 


oy, Je. 
2 veftarily 
d. 14 ; 
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ceſſarily ſets it out in his plea, the miſrecital of a letter 
Will be fatal. Boyce v. Hhitaber, Do. 96. 


5 
— 


(B 2.) To what Perſons and Caſes it extends. 


The ſtatute only ſpeaks of, and extends to perſons ar. 
reſted on meine proceſs. 


Only toarreſts The caſes, therefore, of ſheriffs taking ſecurities, &c. 
on meine pro wa + 3 . - * RR : 
NS by way of indemnifying them againſt any irregularity re 
ecutiou. ſpecting executions of #. fac. or perſons in execution on 

ca. /a. do not affect any queſtion reſpecting this ſtatute. 


Rogers v. Reeves, 1 D. & E. 421. 


Though by one But in the caſe of Bracebridge v. Vaughan, Cro. Eliz. 66, 

eute it Jeems jt was held, that where the warihal of the King's Bench 

atlicrwile. ' , : . fg 
taketh bond for the eaſement or delivery of a priſoner in 
execution, it is void by the ſtatute of 23 H. 6. althoug| 
he be not named in the ſtatute; for divers perſons are in- 
tended in the purview of the ſtatute, which are not men- 
tioned therein. 


The bond may It is not actually neceſſary for the party to be arreſted 
eee e, e in order to bring the bo: d within the ſtatute; for the bal 
ce bond may be given without the party having been expoſed 
The arreſt not 90 an arreſt; and in an action by an aſſignee on ſuch 
being traverl. bond, the arreſt need not be ſlated, for it is not traverſable, 


able. Haliy v. Fitzgerald, Str. 643. 
But the bail bond muſt be taken by the ſheriff before 


the return of the writ, or will be void. Pullein v. Ben 


ſon, 1 Ray. 352. 


It docs not e- This ſtatute refers only to proceſs in courts of com- 


tend to courts mon law. Studd v. Acten, C. B. T. R. 468. 
of equity. 


Ib. Not to any attachments out of a court of equity. 

Nor to attach- Nor to any attachment for a contempt, Str. 479. ; fo: 
mcuts. ſheriff cannot take bail thereon. 

Nor to ind d- Nor to caſes of hail on indifment at the quarter ſel- 
— fon, It may appear indeed, by the 5th ſcction of the 


ſtatute, 


FA 


je Www. — * me - A hr Xx I — 
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ſtatute, as if ſheriffs were authoriſed to take a bond for 
the appearance of perſons arreited by them, under pro- 
cels iſſuing upon an indictment; and if that ſtatute 
ſtood alone, they might perhaps, to a certain degree, have 
exerciſed that power; but even if ſuch a power exiſted, 
it was afterwards taken away by the ſubſequent ſtatute of 
1 Ed. 4. c. 2. Which paſſed in the next reign; and it is 
pow ſettled, that it is the theritt's duty in juch caſe not 
to take a bond under this ſtatute, but only a recogmzance 
in the uſual way. Bengough and another v. Roſſiter, 4 D. 
& E. 505. | 1 


IN BAILABLE ACTIONS. rar 


This ſtatute extends only to ſuch bonds, which any 
perſon in the ſheritf's ward makes to hin. 10 Co. 100. 


If a ſheriff or gaoler, for the eaſe and enlargement of ,, ,....>. to 
any who is in his ward, takes a promz/e to fave him harm- promiſes as well 
les, that, although the ſtatute {peaks only of an 06/zgation as bonds. | 
wich condition, is equally void, as being of equal miſ- 
chief. 10 Co. 101. 15 


The ſtatute ſpeaks only of obligations given to the But not to bond 
ſheriff, and does not extend to ſuch as are given to the Ben te the 
. . : party. 
party—plaintiff, 1 Term. Rep. 422. 


If, after defendant. is arreſted at the ſuit of plaintiff, For the plaioriff 
athird perſon, together with hun, gives a bond to plain- may dircet offi- 
uf, wita a condition, that jf defengaut ſhould give ſuch gas to take any 
ſecurity as the plaintiff thould approve of, tor the pay- plcates- 
ment of gol. to him, or ſhould render his body to him at 
te return of the-writ, then. the, obligation to be void; 
ocherwiſc, &c. ſuch bond ſhall be good againſt the third 
perſon ; becauſe, although it the ſheriff take a bond in 
another man's name to clude the. ſtatute, ſuch bond is 
void; yet the plaintiff himſelf may givedireCtions to the 
offcer to take ſuch bond as this to himſelf, and rhe 
agreement of the plaintiff makes it good. 2 Mod. 314. 


So If a capias be taken out againſt the defendant, and Nor to a bond 
«third perſon gives the plaintiff a bond that the defend- Eu to plain 


| | | . tift by a third 
aut ſhall pay the money, or render himſelf at the returu — 5. ike * 


the writ, it is a good bond, and not within the ſta- caſe of d-f-r:- 
te, becauſe it is not by the direction of the officer, but unt. 


by 
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by the agreement of the plaintiff, and there 1s no law that 
makes the agreement of the parties void ; and if the bond 
was not taken by ſuch agreement, it may be traverſed, 
2 Mod. 305. | 


Never to any So all undertakings or agreements made between the 
undertaking be- attornies of defendants and plaintiffs ſhall be enforced by 
tween the attor | | a . 
nies of plaintiff the court, even by the. ſummary proceeding of attach- 
and defendant. ment, they being officers of the court ; becauſe when an 
application is made againſt an attorney on his undertak- 
ing, it is by the plaintiff againſt him, to compel a per- 
formance of a contract entered into to him, and on tha: 
ground it is valid. The rule of court, therefore, ſtand: 


perfectly clear of the regulations of the act of parlia- 
meim. | 


The diſtin tion The diſtinction between the above cited caſes being, 
to ba org where the undertaking is to the plaintiff in the cauſe, and 
in tuch ass. where it is made to the ſheriff; if the latter, the form of 


the ſtatute muſt be ſtrictly purſued: - Rogers v. Reeve, 
1 D. & E. 422. 


(B 3.) (BE 3.) How far the Sheriff is compellable to tale Bail; ani 
of the Number and Qualification of the Suretics. 


— 5 The ſheriff, or his officer, is now obliged to admit 
bei it offered; man to bail, provided good and ſufficient ſureties be ten- 
dered, but not otherwiſe; and an action on the caſe wil 


he againſt him if he refuſes. 411 


Without any fce And as it is his duty ſo to do, he maſt not : take mone\ 
or reward. for it; it he does, he will be liable to ari attachment. 
And although he ſhould recover a verdict, upon a pro- 
mile to pay him money if he would accept of the bail 
offered, yet on error brought, judgment will be reverſe 
upon the ground of its being an illegal conſideration. 

ototeſpury v. Smith, Bur. 927. . 


No actual neceſ- By the words of the ſtatute, *©* reaſonable ſureties d! 
hy for wo ſufficient perſons,” (in the plural number,) it ſeems 3s 
the ſtatute meant to preſcribe tis ſureties, and that tr 

bail bond wouwd be void with a. leſs number. But thi 
| clauic 


ſuretics- 
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har dauſe is intended only for the benefit and ſecurity of the 

nd WW #criff, and is more for counſel and direction to him than 

ed. or precept and reſtraint ; as he is reſponſible for the ap- —” 
vearance of the defendant after the arreſt, and as he is Sheriff if he 
compeliable to take bail according to this ſtattite, it is but — 604 

the Nast that he ſhould have reaſonable and good ſecurity for | 

| by is indemnity ; the ſtatute therefore a/lows him two ſuffi- 

ch. ent perſons as ſureties; and unleſs the defendant can 

In ind two bondtinen having ſufficient within the ſame 

ak- County, the ſheriff is not obliged to let him to bail; but it 

ber- bes not compel him to take two: for if he chuſes to 

chat run the riſque, (it is at his peril ſo to do,) he may take 

and; WF ſurety only, and the bail bond will not be void on that 

lia. account. 10 Co. 101. | 


An ag ion will not he againſt the ſheriff for taking No a&ion 


ing inſuffcient bail ; but if he hath not the defendant forth- 3 
ing, 5 ; rb or taking iniut- 
and ming to appear and anſwer the plaintiff, he may be £0 ball. 


amerced, provided the plaintiff has not accepted an aſſign- 
ment of the bail bond. Sal. 57. 6 Mod. 122. 


(B 4.) Of the Nature of the ſecurity, how to be made, with (B 4) 
the Form of the Condition of the Bond. 


The ſecurity given to the ſher:f muſt be a bond, the It muſt be a 
ſatute having preſcribed that form of ſecurity, and de- bond. 
ared that all others ſhall be void. 


Imit a 
e ten. 
e wil 
An agreement in writing, therefore, to put in good No agreement 
al for a perſon arreſted on meſne proceſs, at the return Vill do. 


none: the writ, or ſurrender the body, or pay debt and coſts, 
ment. ade by a third perſon, with the bailiff of the ſheriff in 
2 pro- WT fideration of his diſcharging the party arreſted, was 
e bail eld void; for that was only a ſimple contract. Rogers 
yerſel . Kerues, 1 D. & E. 418. i 
ration. 

And this bond muſt be made in a peculiar mode, as di- 

ted by the act. 

eties of | | | 
ns 3s il Iſt, The hond muſt be made to the ſheriff himſelf. Tres fra 
hat th! ly, t muſt be made to him, as ſuch, by the name of his mit be made. 
Zut 1115 ce. 3dly, It muſt be only for the appearance of the | 


clauk ny, and for no other purpoſe. lb. & Cro. Eliz. 862. 
| The 
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Iſt, To the ſhe- The bond mult be made to the ſheriff himſelf, and tg 
riff himſelf. no other perſon. | 


CN toany Not even to their hailiffs ; for the ſtatute does not au- 
thoritc ſheriff's bailifts to take obligations tor the appear. 
ance of perſons arreſted. For though it mentions bailitk, 
it only means bailiffs of franchiſes, and ſuch officers a 
have the return of proceſs ; for where the proceſs is di- 
rected to the ſheriff, the indemnity muſt be to him, 
Rogers v. Reeves, 1 D. & E. 422. 


Nor to any third For although it be made to a third perſon, (by the no- 

Perſon. mination of the ſheriff,) and upon ſuch condition as the 
ſtatute preſcribes for the ſurety of the ſheriff, it is void; 
becauſe the act preſcribes the bond to be made to th: 
ſheriff 4im/e/f, and that is part of the eſſential form. 
10 Co. 100. 


2d, It muſt be It is not ſufficient for it to be made to himſelf, but i 


macle to him as muſt be made to him as eri. 1 T. R. F 
ſhort. ** * | * 


It fufficiently appears, that a bond was taken by % 
name of office, when it is made payable eidem vicecom:!i & 
offrenatis. Str. 893. ; 


Whenever it be taken quatenus ſherif, to let the oblige; 
go at large, it is ſufficient. 2 Keb. 108. 122. 1 Sid. 30% 


34, Condition The condition of the bond muſt be for the appearanc 
muſt be for ap- of defendant on the return of the writ. 
pearance of de- 
}-ndant. * K 
If the condition of the bond be not for the appearanc 
of the defendant upon the very return day mentioned !! 
the writ, it is void. Saun. 21. | S 


But bail bonds need not purſue the very words of tl! 
proceſs. 


nd cad A ſpecial original was taken out returnable coram 4. 


not purfue the ming rege ubicumque tunc furrit in Anglia, and the bal 
very words of bond was without the words ubicumgue, &c, and in i! 
action upon it, it was objected, that by the ſtatute © 
H. 6. (which was plcaded) the ſlieriff could take no 1 


the ptoca ls. 
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but ſuch as was to appear at the place mentioned in the 
writ, whereas this might be to compel an appearance out 
of England, if the King ſhould happen to be ſo : but per 
ur. I here are no ſet forms of words for theſe: bonds; 
but if in ſubſtance they are to appear according to the 
deſign of the writ, it is ſufficient. 2 Cro. 286. 2 Vent. 
237. 2 Show. 51. 2 Lev. 180. Trin. 3 Geo. 2. Philips 
v. Philips, in Scaccario upon a quo minus, the bond was to 
appear in the office of pleas in the court of Exchequer at 
Weſtminſter, and that was held well enough, though the 
proceſs was to appear before the barons. We will un- 
derſtand, that by appearing before the king, is meant, 
before the king in his court, and not before the king in 
perfon. The plaintiſf muſt have judgment, ante 153. 
Suutleworth v. Pilkmgton, Str. 1155. King v. Pippett, 
D. & E. 240. 


So where the writ was to appear before the lord the 
ng at Weſtminſter, and the condition was to appear 
before the juſtices of the King's Bench at Weſtminſter, 
the bond was held good. 2 Lev. 180. 


145 


by % where the condition varied from the writ, in not 
n:11 & HNeuing out the ac etiam, or the ſum mentioned therein, it 
das held immaterial. Villiers v. Haſtings, Cro. Jac. 286. 
oblize lf a ſheriff takes one bail bond upon a debt by three 
d. 300 dintly and ſeverally, it is not according to the ſtatute, 
ing for a joint appearance to ſeveral ations. 6 Mod. 

Carat 22. | 

| Bs.) HYhat V. ariations in point of Form will vitiate the Bond. (B 5.) 

er y ſec. 8. it is ſaid, all bonds in any other form ſhall be 


bid, 


F Now there are two kinds of forms, ſſ. forma werbalis, Muſt be a varia- 
is of e forma legalis ; the firſt ſtands upon the letters and tion in matter of 


lables of the act; the laſt is forma eſſentialis, and ſubſtance:; 
vs upon the ſubſtance of the thing to be done, and 


coran © don the ſenſe of the ſtatute ; it is only, therefore, variati- 
the du in point of the forma legalis, or matter of ſubſtance, 

nd in . t ſhall vitiate the bond: - 

ſtatute © 


e no bo As, if the ſheriff takes a /angle bond of one in his ward asif without a 
Ao was bailable, it is void; for this bond wants the eſſen- condition, 


tail 
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tial form preſcribed by the ſtatute, for the condition pre. 
{cribed there is wanting. Ib. 


or any addition, So if the ſheriff adds to the condition, that he ſhall be 
to the condition. kept without damage againſt the king and plaintiff, &c, 
that ſhall make the whole condition void. Ib. 


— 


So if the condition be, to be a true priſoner, or to paj 
for his meat and drink. 


Or if the ſheriff adds any thing to the matter preſcribe 
by the ſtatute; as, to pay ſo much money for an horſe, &. 
this addition makes the whole bond void, for it is taken in 
other form (touching the ſubſtance matter) than is pre- 
ſcribed by the ſtatute. Ib. Inaſmuch as the condition ſhoull WF" 
be for the appearance of the party, and for no other purpoſe, 


But mere verbal But variations merely in matters of forma verbalis ſhall 
enges ſhall not vitiate, as where the condition of the bond was fi 
: the defendant to appear in perſon ; whereas the words d 
the ſtatute are, ſhall appear generally, without the word 
in perſon, or, that he ſhall appear at the day, &c. 4 
reſpondendum ; whereas the words ad reſpondendum an 
more than the ſtatute preſcribes: The bond ſhall note 
void; becauſe, though there is a verbal, there is not: 
ſubſtantial difference ; the way of appearance being ! 
perſon, and the purpoſe thereof being ad re/pondanun. 
10 Co. 101, See alſo ante, (C 6.) 


B 6. (B 6.) Of the Operation of the Bail Bond, ſo far di 
7 | / affetts the Plaintiff in the Afton 


By the 14 ſec. of the ſtatute, it ſeems, that nd 
withſtanding ſuch bail bonds, the ſheriff ſhall be equz! 
liable as before the ſtatute, to be called upon by plain: 
to bring in the body, or on default thereof, to be amen 
So that although the ſheriff takes a bail bond on this 1 
tute, yet it is at his peril, and only for his own fecurt) 
plaintiff ſhall not thereby be concluded, but may ſtill co 
pel him to bring into court the body of defendant, by putt 
in good ſpecial bail. YVolſe v. Collingwood, Wil. 262. 


(3* 
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635.) Of Proceedings againſt the Sheriff for acting contrary (B 7.) 
| to the Statutes. 
If any one, aggrieved by the ſheriff's acting contrary 
| to this 1 withes to ſue on the act, he muſt have 
his action on the caſe againſt the ſheriff for his damages, 
which muſt be aſſeſſed by a jury, and then plaintiff. may 
enter up judgment for treble 1 ſum, according to this act. 


He may alſo have another action for the penalty, for 
they are quite diſtinEt matters, and recovered by different 
kinds of action, viz. caſe and debt qui tam. 


A common informer may proſecute for the latter in 
Galt; but the party aggrieved only can maintain an action 
en the caſe. 


SECTION V. 
Of Bail to the Action, or Bail above. 
The defendant having put in bail to the ſheriff, by en- What it is. 


; fol 
&; « Wſcring into a bail bond, as before deſcribed, the next ſtep 
ord, e be taken is, his appearance, according to the condition of 


„ee bond, and the exigency of the writ ; which appear- 

„ ar: "ce is effected by putting in bail to the action, commonly +» 
led bail above, in oppoſition to the bail given to the 

not WJcriff, uſually termed bail Pelze. 


The bail below, or to the eri, only undertake for The nature of 
efendant's appearance on the return day of the writ, (1. e. for their undertake 
putting in ſpecial bail to the action; for his appearance 8. 

an be effected by no other means; whereas the bail aboye, 

to the aclion, are bound either to ſatisfy plaintiff his debt 

ad coſts, or to render their principal into his cuſtody, 

rovided judgment ſhould be againſt defendant, and defend- 

nt himſelf ſhould fail ſo to do. 


lat 06 
equa" 
Plat 
unerce 
this & 
ecurit 
111 co 
y putt 

202. 


If the defendant's attorney has undertaken to put in May be put in 
bil, Which is ſometimes the cafe, or if the ſheriff, or againſt defend- 
e bail below, for their own indemnity, wiſh to put in panes 
cal bail, either of them may do fo, although the de- 

ant himſelf ſhould not conſent, for otherwiſe they 

{ſuffer by defendant's obſtinacy. 


| in the treating of this extenſive and important head of 
(3 Luce, We ſhall conſider 


| 2 A. 
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A. When and how Bail is to be put in, and of 
| the Notice thereof. 


(A 1.) In Town. T—_— 
(A 2.) Before the Commiſſioners in the Country, 
| B. Of accepting Bail, and filing the Bail Piece. 
C. Of accepting to Bail. 
D. Of perfecting Bail, and herein of the juſt. WW 
Ing, adding, oppoſing, and allowing of MW, 
the Bail. „ 
A. A. When, and how bail is to be put in, and d 
the Notice thereof. 


4 

(Al.) 8 (A 1.) I. Town. 
When to put in Tf defendant be arreſted in London or Middleſex, 8" 
bail above. muſt put in ſpecial bail to the action. 60 
In town. ; | *% 
In B. R. In C. B. , 


In 4 days after the return 4 In 4 days after the firſt ch 
| the writ or proceſs, let it be of term, provided the proceſs 
made returnable when it may be. returnable the firſt return if l 
| R. M. 8 Ann. term; but if returnable an an 


| Except the action be by ſpecial other return, then 4 days af 
original, then defendant has till fuch day when it is made .. 


4 days after the quarto die poſt * nable. R. Trin. 30. C. 7 
to put in bail. | i 
N. B. How theſe days are reckoned, ſee Obſervation ahe 
infra. 5 
f a Yo 
But if deſendant be arreſted in any other city, or coum 5. 
then: lidd 
| tg 
Six days after the return of Eight days after the foi ; 
the proceſs. X. M. 8 Ann. of term, if proceſs returnab.! 
| ft return ; if on any thi" 
turn, eight days after ſu" 
turn day. N. Trin. 300. «. 
; rn, 
How to put it Lf the ſuit be by bill, go tothe Carry anabſtratt if vis BY 


| in office where the writ was /ign- and the names and addit' a 
i ed, or to the ſheriff”s office for the bail to the filazer, uli | 


a ſhort 
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a ſort copy of the writ, together enter them in his book, kept for 
with the ſum ſworn to ; get a that purpoſe, and he, or his 
ſpecial baul-prece at the ſlation- clerk, will attend at the judge's 
ers, pay for ſame 28. 1d. fill it chambers, with the bail, to take 
up properly, with the name of the recognizance ; which is done 


the county, of the bail, &c. (for 
which ſee the remarks below) ; 
carry it to a judge's chamber, 


ready, apply to the judge's clerk 
ti take the bail, towhom you pay 
ds. (ern, Ss. in vacation. 
Hewill tate the recognixance, 
which is in the following form. 
You do jointly and ſeverally 
undertake, that if A. B. ſhall! be 
cndemned in this action at the 
wtof C. D. he fhall ſatisfy the 
%, and condemnation, or ren- 
% himſelf to the cuſtady of the 
nar/hal of the mar/halſea, or 
p-u will ap it for hum. 
Are you content ? 


The bail-piece is left at the 
udge's chambers until bail be 
ertefted, 

The ſpecial bail-prece above- 
ntuoned, is in the following 
ape and form : 

Aer Term, in the 32d year of 


the reign of king Geo. the 3d- 
Stormont and W ay» 


liddleſcx, ; A. B. is delivercd to 


XN, he 


17ſt da 
roce| k 
N of % 
le on an 
ays gr 
nade "i 
0. C. 


env 21100 


r count 


to wit, Jbail on a cepi cor- 
pus, to 


he fl 


urnab.t C. D. of Cheapſide, 
15 other London, mercer,and 
: ſuch E. F. of Newgate- 
* ſtrect, London, hat- 
. 300% (. ter, 

torney, ö 
0 leu dw orn to At LK. of 
additit Nan s 
r, u — — 


if 


by an entry in the filager's book, 
and not by a bail-piece, which 
entry he will afterwards draw 


and having the pail with you up in proper form, if there ſhould 


be occaſion ta ſue the bail on 
their recognigance. 


But in the filaxer's abſence, 
or if he cannot attend, the recog - 
nigance may be taken without 
lum, before a judge, on a piece of 
parchment, ſlamped with a dou- 
ble 12d. flamp. R. H. 8 G.2. 

Thus is then called a bail- 
piece, and is as follows : 


In the Common Pleas. 


_ Term, in the 32d year of 
the reign of king Geo. the gd. 

Middleſex, (ſſ. Capias againſt 
A. B. late of Weſtminſter, yeo- 
man, at the ſuit of C. D. for 
2001. upon promiſe returnable in 
three weeks of Faſter, 


A ffidavit for 
T. S. attorney 100l. 
for defendant 
Taken and Bail are, E. F. 
acknow-{ of Cheapſide, Lon- 
ledged. J don, hatter; and 
G. H. of Ludgate-hill, London, 
mercer, The defendant bound 
| in 2001, each of the bail in gol. 


If the attion be at the ſuit of 


a privileged perfor, the prothe- 
notary's clerk will attend the 
court or judge. 

Pay filazer, in term, 12S. ; 
in vacation, 198. ; if taken at 
the judges hoſe, 38. Ad. move. 


Form 


L 3 
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Of Bail to the Action, or Bail above. 
Tf the ſuit bebyoriginal, bail Form of the recopnizance. 

#5 taken by the filazer, as in You (naming the defendant if 
C. B.; which made of pro- preſent) do acknowledge to ne 
ceeding ſee oppoſite. '  theplaintiff 2901. (being doub!l 
the ſum 4 to). You (nan- 
ing the bail) do ſeverally ar- 
knowledge to owe unto the plain- 
ti the ſum of 100). a-preee, ty 
be levied upon your ſeveral good 
and chattels, lands and tenc- 
ments, upon condition, that if f 
the defendant be condemned in | 
the ſaid action, he ſhall pay the | 
condemnation money, or render = 
Himſelf a priſoner to the Flt WM | 
for the ſame ; and if he fail ſ. ( 
to do, you (namimg the bai) » 
do undertake to do it for him. Wi 
R. 5 W. & HH. [ 
F the defendant be not pre [ 

ſent, and docs not enter inis i! 

recognixance, then the bail a. 
bound in double the ſum tlie ca- 
of action is fworn to amount, 
otherwiſe only in the ſum ſw | 
te, and the principal in dou. | 

the ſum. | 


Memorandum Hut both ix B. R. and C. B. every attorney at the tim? ey 
gn ne putting in bail, muſt depofit in the hands of the judge's clerk, . 
memorandum, or minute of his warrant to defend, ſtamped ui 
a 28. bd. flamp, which the judge's clerk is t9 receive, grits Wil a 
who ts to deliver over the ſame to the proper officer. 25 6.3 
c. 80. /. 25.; which, vid. ante, p. 23. together with the fi 
of ſuch warrant, and where to be had. F 
Howe if deſend- If defendant is held to bail bya judge”s order upon an afha: 1 l 
ant held to bail {4c affidavit ſhould, in B. R., be lift at judge's chamber Wh 
«hy 6 and in C. B. be filed with the filazer for the county wher' . g;. 
iſſues, who will mark on bail-piece the ſum for which bi. bow; 
given. | i F 


Of the notice of Bail having been put in, it Mere bail are put in, in 
— "ns been ;; neceſſary to give notice thereof, time, the defendant is not bi 
pb without delay to the plaintiff, to give notice, but the plan 
er his attorney. R. MH. 16. c. 2. muſt ſearch inthe filazer 0% 

 Wiuh. O 


Sec. V.] IN BAILABLE ACTIONS. 


Of Bail to the Action, or Bail above. 
N Richi notice is in the follow- Otherwiſe if they be not put 


f ing form : in, in due time. Dawkins 
: 2D v. Nerd. C. . 3-6. £20: 

| B. R. d. B. Mui: TaC.B. 4. B. plainiff 

- and 

: Gen. C. D. defendant. 
. Take notice that 5 ectal bail Take notice that ſpecial bail 
9 was this day put in (1f byarigi- bas this day put in, with the 


nal, ſay, put in with the filazer filazer, for the defendant in this 
far the defendant, &&c.) for the cauſe, before the Honourable 
tif defendant in this cauſe, be,, re Mr. Tuſtice Gould, at his cham- 
ir the Honourable Mr. Fuftice hers in Serjeant's Inn,Chancer y- 
the Buller, at his chambers in Ser- lane, London; and the names 
der zrcant's Inn, Chancery-lane, are E. F. of Cheapſide, Lon- 
Fleet Iandin; and the names are, don, hatter, and G. H. of Lud- 
ul | C. D. of Cheapſide, London, gate- hill, London, mercer. 
bal) mercer, and E. F. of New- ated the 4th day of May, 
hin. WY bate-ſtrecrt, London, hatter. 1792 


Dated the 4th day of May, ; Re Oc. 


; pre- 72. Tho. Smith, attorney 
10 tht Yours, Oc. for defendant. 
zl ar! Tho. 1 fend To Mr. A. B. attorney 
ecaul: or aeJenaant. or plamtiff, 
= t 1 Mr. A. B. Red Lion-ſlreet, for pane 
fene attorney for Clerkenwell. 0 
Aube plainti F. 
If they are the ſame as the 

. M2! to the ſleriſt, then add — 
and they arethe ſame as are 
lerk, bail to the ſheriff.” 
ped ui | 
op A 2.) Of the Time and Manner of putting in Bail before a 
I 2 Commiſſioner in the Country. 

1? 


Formerly ſpecial bail could only have been put in before 
2 judge in town, which often occaſioned, in country 
aules, great expence and inconvenience, 


By this ſtatute, the chief judges of the courts are em- 
powered to appoint commiſſioners in the reſpective counties 
England, for the purpoſe of taking recognizances ot 
fail in cauſes commenced in the ſuperior courts. 


571 


Which are to be taken in the ſame manner, and by 
ech recognizances and bail-picces as the judges themſelves 


0:17 take 
/ 
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take them ; when taken, they are to be tranſmitted to the 
court where the action ſhall be depending. 


An affidavit alſo is to be made, of the due taking there 
of by ſome credible perſon preſent at the time. 


The commiſſioners are further authoriſed to take juſt 
cations of bail by affidavit, and to examine the bail upon 
oath as to the value of. their eſtates. | 


The time when bail muſt be put in, in country cauſe, 
has been already mentioned (ante, A 1.) ; namely, 


B. R. C. B. 


When bail to be In ſix days after the return In eight days after the fo| 
put in, in coun- of the grit. A. 8 Ann. day of term, if writ returnull 
On If by original, 8 days, (i. e.) the firft return of the term ; | 
4 days after the quarto die poſt. on any other return, then 8 din 
after ſuch-return day. 30 C. 
Irin. 
For an explanation of theſe rules, ſee Obſervations infra. 


But in fome caſes, the recognizances fhould be tranſmits 
within a certain number of days after the caption, agreeabl: n 
the rules of 8 W. 3. in B. R. and 10 G. I. in C. B.; fer a 
explanation of which ſee alſo the Obſervations infra. 


How bail to be Tate a bail- piece, as before directed in town cauſes, prope 
2 ee filled up; and go with the bail to the commiſſioner of the pripo 
ſioner. court, who will take the recognizance, for which pay in B. I. 
6s. in C. B. 2s. ; you may carry alſo, at the ſame time, an af. 
davit of the juſtification of the bail, ingroſſed on treble b 


ſtampt paper, which may be ſworn before the ſame (a) comm: 


ſioner, and which it is beſt to do at this time, in caſe there fl 
not be time to ſend it after exception. Then take an affidavit i 


the due taking of fuch bail, made by ſome perſon preſent at ii 
time, ingroſſed ontreble Gd. flampt paper, to be ſworn before ſm 
other commiſſioner (not the ſame who took the recognizance 
after which annex the bailcpiece thereto, and ſend them t5 ll 
agent in town, that he may get it properly put in, (i. e.) all: 
and filed within the time above-mentioned. See the late nde 
corert to be obſerved by commiſſioners in taking affidavits of illi 
rate perſons, Sctt. I. of this chapter, C. 


(a) This affidavit of juſtificatioy muſt not be ſworn before the . 
commiſhoner before whom the affidavit of the due taking of the tail 
Iwort. 


[ 


Ne 


Sec. V.] 


B. R. 


Carries tlie bail-prece, and the 

cidavit of the due taking there- 

if, to the chambers of one of the 

wdges of this court, and there 

files the ſame, together with the 
memorandum of the warrant to 
defend, agreeable 19 25 G. 3. 

for which ſce ante, p. 23. for 
the filing whereof he pays in 
term gs. in vacation Os. 


If ſuit be by original in B. R. 


ab! ne mode taken as in C. B. 
N When the bail is thus put in, it is uſual for the defendant”s beg wo 8 in 
6. „give notice thereef to the plaintiff”s agent, and at the © . 
ne time to ſend him a copy of the affidavit of the juſlificution; 
| ut this notice is given out of civility, for there is no neceſſity for 
Ta, t when bail is put in, in due time. | 
* In B. R. A B. plaintiff, In C. B. A. B. plaintiff, 
able n Between and Between and 
for a C. D. defendant. | C. D. defendant. 
Lade notice, that the bail. Take notice, that ſpecial bai! 
_ ccc in this cauſe, with the affi- was, on the firft day of May in- 
proj it of the due taking thereof, ſtant, put in for the above- 
1: ths day filed with the Right named defendant, brfore J. S. 
har aj rigs Lloyd Lord Kenyon, Eyg. a commuſſioner appointed t 
Wl he chambers in Sergeant's take ſpecial bails in and for the 
comm. 3 Chance ry-lane, London. county of B.; and tlie names are, 
2 ated the 4th day of May, A. B. of Bedford, in the county 
TAY „ of Bedford, clothier, and C. D. 
al 7 1700 „ I of the ſame place, farmer auhich 
fore ſi 9 * = ow for defendant. have been allowed by the He- 
wk; i 4 V. II. agent ucufalle Mr. Juſtice Gould ; 
-m 11 00 * r plaintiff. and the bail-piece, together with 
) a lieu] the affidavit of the due takmg 
e theresf, is filed with the filazer 


F of mins 


e the 1 
be bai! v 


1 
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The agent having received the ſame, 
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DAP , © 
Applies to a judge for his allo- 


catur, for which he pays in 
term 5S. in Vacation 128. Which 
he files with the filazer of the 
proper county where the bail 
was taken ; pay for filing there- 
of, in term or vacation, Os. 


of the ſaid county. Dated the 
4th day of May, 1792. 
Yours, &. 
J. S. agent for defendant. 
To Mr. M. H. attorney, 
or agent for plaintiff. 


OBSERVA- 


8 OF. THE PROCESS - {Chl 


Of Bail to the Action, or Bail above. 
OBSERVATIONS. 


1. Upon the Time of putting in Bail in Town and County, 
and of tranſmitiing the Bails- piece. 

2. Upon the Bail-picce and Recognizance. 

3. Upon the Extent of the Liability of the Bail. 

4. Upon the Notice of Bail having been put in. 


Ke Bail may be put in before the return of the writ af 

I n an arreſt,, but never before the arreſt, without conſen, 

= for if plaintiff diſlike ſuch bail, he may cauſe defendant u 
be arreſted, and a bail-bond given to the ſheril in a regula 
way. Huggins v. Bambridge, Bar, 83. 


In B. R. In B. R. the four days allowed for putting in bail ar 
| reckoned, exclisive of the return day; and where the four 
day is Sunday, the party has all the next day to put in bail, 


So that if the latitat be returnable on Wedneſday, the 
defendant may put in bail any time on the Monday. Studly 
v. Sturt, Str, 782. 


Bail cannot be put in after final judgment. Tack/ens. 
Knight, Bar. 92. 


In C. B. In C. B. alſo, the days allowed jor putting in bail ar 
Fxplanation of reckoned in e lane way ; and the leaning of the ruic 
the rule of Trin. Of Trin. Geo. n mentioned above, is, that four or eight 
1 days, as it may de a town or country caue, excluſive, 

ſhail be allowr+ i, term , if theretore the capia 
which muſt be returnable on a general return day, be 
made returnable on the firit general return of any term, 
which is always before tae br! Jay ian, then the 
defendant ſhall have four or eight 4: un the actua 
firſt day of term; but if the capias be r-tumable cn Us 
ſecond, or any other return, vi hich muſt neceilariy i 
in full term, then che defendant is my ailow ed {curd 
eight days, as the caſe may be trom ſuch retry day. 4 
for inſtance, the firſt return of next Printy tern 
the morrow of the Holy Trinity, which is June 4, 
term does not begin till June 8; now 11 a cep'as 1" 
town cauſe be on that firſt return, deicadant will ha! 
till the 12th of June, being ſour days excluſive from tt 


8:1, to put in bail; whereas if a capias be returnable g 
the 


IN. 


¹ꝗ, 


i] are 
Ourtl 


ball. 


„ the 
tudin 


ſon x. 


il ar 
e Tui 
eig 
wlive, 
ap1as, 
y, be 
term, 
n ihe 
actual 
I tht 


from that day, viz. till the 14th, to put in 


 commiſhoner / 


tion to be perfectly independent. 


ec , | 
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ne ſecond return, which is in eight days of the Holy 
rinity, June 10ih, defendant would wy have four days 
all. 


The ſame mode of reckoning alſo applies to the time What time al 
chen the bail is to be put in which has been taken before 44d hen bail 
For by being put in, is not meant that commiſſioner in 
t muſt be taken by the commiſſioner, but that the bail- the country. 
jece muſt be actually filed within that time with one of 
ne judges in the King's Bench, or with the proper filazer. 

1 the Common Pleas. 


* 


The rules of 8 W. 3. in B. R. & 10 G. 1. in C. B. earn of 
which, prima facie, allow a longer time for the tranſmit- po pag 
ing of the bail-piece, are often confuſed with the rules & ann. & 30 
8 Ann, and 30 G. 3. above-mentioned, ſettling the time C. 3- 

for the putting in of the bail. But I conceive their opera- 

The rules of 8 W. 3. 

in B. R. & 10 G. 1. in C. B. only apply to thoſe caſes, 

where hail is taken before a commiſſioner in a vacation, 

and there is a /eagth of time between the taking thereof and 

ne return of the writ, in which caſe they direct ſuch re- 

cognizances as are taken within 40 miles of London, to 

be tranſmitted within eight days aſter the caption in B. R. 

and 10 days in C. B.; and if taken above 40 miles, in 

5 days in B. R. and 20 days in C. B. and empower the 

judges to accept ſuch bail. But when the bail is not taken 

by the commiſſioner in the vacation, or when there is not 

at length of time, then the other rules take effect, and 

we bail muſt be put in within ſix or eight days after the 

urn, as above-mentioned. That this is the true con- 

truction of the ſtatute, and that it only alluded to the 

tranſmitting of bail in vacation, appears from the provi- 

hon in the ſtatute—unleſs all the judges be on the circuit, and 

1 ſuch caſe, as ſoon as any one is returned—as all the judges 

ac NCVET on the circuit in term time. 


t is to be obſerved, therefore, that when bail is taken 
before a commithoner in the vacation, and there is above 
10 or 20 days, as the caſe may be, hetween the taking 
ereof and the time when it ought to be put in, ſuch re- 
cognzances ſhould be tranſmitted agreeable to the above 
tules, 10 W. 3. & G. 1. within the 10 or 20 days, as 


the 
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Of Bail to the Aion, or Bail above. 


the diſtance may be, and when tranſmitted to the judy, 
for his allowance, notice thereof ſhould be given to plain. 
tiff 's attorney. Thus all the rules have their effect. 


The name of the county in the bail-piece ſhould be the 


. 2. 
Of filling up the ſame as that in the writ. 


dail- piece. 


Whether it may 


be amended. 


4 


3. 
Of the extent of 


the liability of 
the bail. 


In the Common Pleas, bail are bound in a ſum certain: 
but in the King's Bench they are not bound in a ſum cer. 


tain (except the ation be by original), but only undertake 
that the detendant ſhall pay the condemnation-money, cr 


render his body to priſon, and the recognizance being 
general, muſt be reduced by the judgment to a certaint;, 
Salk. 102. 


If the bail-piece be taken, and miſtake be made in the 
name of the cauſe, as Furrers v. Cooke inſtead of Farm 
v. Cooke, court will not amend it, unleſs bail conſent, 
Farrers v. Cook, 1 Barn. 214. 


A recognizance of bail was ordered to be amendel, 
by making it, in an action of treſpaſs and aſſault, ai 
damnum of 2000]. inſtead of 2001. on aſſumpſit; two 
actions were depending between the parties, and bail wz 
put in to the action of aflumplit before the bail nov 
amended was put in, which was intended to have been 
in the action of aſſault, but by miſtake of the filaze 
was taken in the other action, contrary to the mſtruciius 
given. Paget v. Vant/iennen, Bar. 50. 


Formerly it was the practice of the court, that if 
man became bail for another in any tum oi money, 5 
10]. he was thereby Hail in all actions brought in the ſame 
term by the ſame plaintiff againſt that detendant, let the 
{um be ever ſo great. 6 Mod. 266. 


This was, as C. J. Holt himſelf acknowledged, a 
extraordinary and moſt inconvenient practice ; to red 
which, a rule was made, that where the plaintiff w. 
covered a greater ſum than was laid in the aQion, the 
bail thould not be chargeable in i/ia a#tione. By the con- 
ſtruction of this rule, the oppoſite extreme was fallen 


into; ſo that if a plaintiff brought an action, with an 
, Ac 


Se 


Sec, V.] IN BAILABLE ACTIONS. 


IV. 
Of Bail to the Action, or Bail above. 
ac etiam for 40l. and recovered 100l., the bail, agree- 
14 able to C. J. Holt's opinion, was not liable at all, 


8 even tor the 40l.; for he held that the recognizance 


8 was to anſwer the condemnation, and ſince that could 
not be, he was bound to nothing. Genbaldo v. Cognoni, 
Salk. 102. 

> the 

This practice was furely as extravagantly favourable, 
as the former was rigorous towards the bail. 
tam; | 
cer. Not, however, that the doctrine laid down by C. ]. 


rue Holt, ſeems to have been altogether adhered to; for in 

„che caſe of Meli v. York, it was agreed to be ſettted by 

being te court, that on a declaration of 2001. the bail was 

aunty. wle to all actions made under the ſame fum, but not to 
actions above that ſum. 3 Keb. 16. 


n the But the extent of the liability of bail on their recog- 
arr; WW nizance, during the reigns of Car. 2. W. A. & 1 G. 
n{ent, WW icems to have been a matter of much doubt; the queſ- 
ton being, Whether, if the plaintiff recovered a greater 
{um than in the ac ctiam, the bail ſhould be anſwerable 


ended. WW to the ſum mentioned therein, or be wholly diſcharged. 
It, The caſe of Martin v. Moor, at length, ſettled the point, 
; two BW upon the grounds of reaſon and juſtice ; the ſum ſworn 
i v was 801. ; plaintiff recovered 1041. : court reſolved, 
nod as, on the one hand, there was no colour to ſubject 
2 been e bail to more than they were bound, let the plain- 


flazer 


| utt's demand be ever ſo great, fo, on the other hand, 
1Ch1ons 


there was no reaſon the plaintiff ſhould ſuffer by his mode- 
ation in taking bail, but the recognizance thould be 
confidered as an agreement to pay 891. or deliver up the 


at if 2 WW cfendant ; and therefore they mauve a rule, that the goods 


ey, che bail taken in execution, thou be delivered ou the 

e fame E bail's paying the 8ol. and the coſts, or che the goods to be 

let the d, and the ſurplus retumed. Str. 922. | 
Agrecable to which is the caſe of Jactſon v. Haſſell. 

ed, o. 330. 

red! 


if te. So that in B. R. bail are not liable beyond the ſum 


n, the n to and the coſts, let the plaintitf recover ever fo 
ne con- en a ſun. 


with al But 
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But in C. B. the practice, by a late caſe, has been de. 
termined otherwiſe ; and that the bail are liable for the 


whole, if it does not exceed the penalty of bail bon. 
Mitchell v. Gibbons, 1 C. B. T. R. 76. 


As Bail, when in, are eithe e of 
ag a RF il, put in, ither abſolute or de bene ſp, 


5 They are abſolute when the plaintiff conſents to, and K. 

put in. approves of them in the firſt inſtance. They are de hen 

eſſe when put in without ſuch conſent ; i. e. conditional, 

provided no exception be made againſt them. 

' Ak | p bat 
When neceſ= When put in de bene eſſe, notice of their being put in Ma 
ſary. . . . . ns F 
| | ſhould be given in B. R.; but not neceſſary in C. B. if Wt! 
| put in, in tine; but otherwiſe, it is. Dawkins v. Reid, ne 
, . B. = . 529. th: 


What it ſhoula This notice ſhould be properly entitled, Loft. 23;. iſ 
contain. id particularly ſpecify the names of the bail, 1d. 18). 
their degrees, id. 281. their trade or vocation, id. 18) 

6 Mod. 24. and not merely the pariſh or town, but the Wh: 

very {treet or place where 5 live, Loft. 72. 194. in - 

der that the plaintiff may the more eaſily find them out. Wſ-" 


In B. R. if the ſame bail as were given to the ſheritt er 
become bail above, it is uſual to mention, that they are the Gn. 
ſame in the notice, becauſe they cannot in this court be ex- ſin. 
cepted againſt, but they may in C. B.; therefore, in thi 
court, there is no need to mention this circumſtance. 


B. B. Of accepting Bail, and filing the Bail-piece. WWF! 


Thebail, when put in, muſt be either accepted or e. 
cepted to, by plaintiff. * 


If the bail are accepted, it only remains for the defend- 
ant's attorney to file the bail-piece, which muſt be don: 
within twenty days after. R. T. 13 Car. 2. 


In B. R. In C. B. 


Juen the ſuit is by bill, and If the bail are accepted, !'t 

the bail are accepted, the bail- bail-prece is filed with 
piece is taken and filed with the filazer. 

/igner of thewrits, for whichts | 

paidg1. ; if by original, it re- 


: [0 0 
mains with the filazer. 


be ex- 
n that 


piece, 


OI e 


efend- 
> don 
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The ſame practice prevails in country cauſes, when bail was 


taken before a commiſſiouer, 


If excepted 79, bail piece ought to be filed within twenty days 
alter jaſtification. Tr. 13 Car. 2. B. R. Mich. 6. Geo. 2. 
C. B. 


OBSERVATIONS. 


In C. B. the judges in the treaſury refuſed to order a If the bail piece 
bail-piece to be filed, twenty days being elapſed ſince the not filed intime, 
caption ; the rule being in ſuch caſe, that it ſhall nut be pace yp og 
fled without leave of the court. But the court being permit it to be 
moved afterwards, upon the afhdavit of defendant's agent filed afterwards. 
that he received the bail-piece in due time, but that it 
was omitted to be filed by his clerk's neglec, they order- 


ed it to be filed. Aucher v. Hamilton, Bar. 65. 


Every bail taken before, or upon the continuance day, Of what term 
ſhall be a bail, and filed of the preceding term; and the bail mall be. 
every bail taken after the continuance day, thall he a bail, 


Lind filed of the {ublequent term, and not otherwiſe; but 


where any new bail is added to any other bail taken on, 
or before the continuance day, the tame ſhall be taken 
and filed as of that term in which the bail was firſt put 


* Koo 


in. Gilb. Prac. B. K. 341. Same in C. B. 


f defendant neglects to file the bail-piece, and plain- wy bail-piece 
tif wants afterwards to ſue on the recognizance, he may mult be filed. 
bl? it himſelf, which is often done; but if defendant 1s 
rendered in diſcharge of his bail, he muſt file it in order 
to get an exoneretur marked on it; as will be thewn in 
Lic next ſection. ; 


If bail be not excepted to within time, viz. twenty days How defendant 
atter notice, affidavit may be made by detendant of the wan Fer it led 
leryice of notice of putting in bail, upon the back of the as 26 
bal-piece, and he may file the ſame with the maſter, tor 


which no fee need be paid. R. M. 16 Car. 2. 
T. Of excepting to Bail. C. 
[f plaintiff diſapprove of the bail put in, he is at liberty 


to except to them, which exception muſt be made. 
| 1n 
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Of Bail to the Action, or Bail above. 
In B. R. In C. B. 


When, and how Miiſin twenty days aften Same time as in B. R. 


fuch exception 


to be made. 


(C 1.) 
Of the time of 


cxcepuhug. 


7 


notice given of putting in bail, | 
etherwife void. R. M. 16 
Car. 2. R. 7. 8 W. 3. 


It muſt be in writing in the It muſt be in writing in th 
Judge's book before whom bail filazer's book, or on the bai. 
was talen. e form of the piece. 
entry is, ** T except againſi theſe 
bail.” K. MH. 8 Ann. 

7. S. plaintiff*s attorney. 


After exception made, notice Same notice in writing ne|: 
thereof, in writing, muſt be fary in C. B. 
given to defendant's attorney, 
which is as follows : 

A. againſt B. I have ex- 
cepted againſt the bail put in 
for defendant- in this cauſe. 

5 Yours, Sc. 
S. plaintiff 's attorney. 
To Mr. A. B. 5 . 
for defendant. 
If the ſuit be by original, it is 
the ſame practice as in C. B. 
In B. R. .. 


In country cauſes, when Bail taken before a Commiſſioner : 


The bail muſt be excepted The ſame as above. Excch. 
againſt the ſame as above, with- tion to be made under the bal. 
in twenty days after notice of piece left at the filazer's, an 
bail being filed at the judge's notice theredf given to plaintiff 


chambers, and notice of ſuch agent in town. 
exceplion muſt be given to de- 
fendant's agent in town. OR: 
OBSERVATIONS. 
(C 1.) On the Time of Excepting. 


(C 2.) On the Manner of Excepting, and the Notice there 


(C 3.) On the Grounds of Exception, and what are gow. 
(C 4.) What ſhall be deemed a Mader of Exception. 


If plaintiff thinks the bail put in, or tranſmitted, i. 
ſufficient, he may except to them, and thereby oblige 
them to appear, and juſtity by ſwearing theimſelves 1 
heepers 


dec. V.) IN BAILABLE ACTIONS. 761 


Of Bail to the Action, or Bail above. 


keepers, and worth double the ſum for which defendant was 
arreſted, after their own debts are diſcharged, 


If bail are not excepted to within the twenty days, the Muſt be within 
bail become abſolute ; and the bail-piece, upon affidavit 20 Days, 
being made of the ſervice of notice of bail being put in, may 
be filed; ſee ante, B. If excepted to, defendant muſt per- 
fect his bail within four days after exception taken, 


the 
al 


An exception entered after the expiration of the twenty or not good. 
days, is of no validity. 


al Though bail be irregularly put in, if notice thereof be 
given, and no exception made within twenty days, they 


(hall ſtand. 


Thus where a capias indorſed for bail being iſſued, Bail A ee 

deſendant previous to the return of the writ, and to his Put m. f not 

* N f excepted to, will 

being arreſted, put in bail before a judge, and gave no- ſtand. 

ice thereof to plaintiff's attorney, plaintiff regarded not 

the notice, but cauſed defendant to be arreſted; and he 

being in cuſtody, moved for a ſuperſedeas, and had a 

rule to ſhew cauſe, It appearing that plaintiff had not 

excepted againſt the bail within twenty days after notice 

thereof, the court was of opinion that the bail ought to 

ſtand, and the rule was made abſolute. Huggins v. Bam- 

ridge, Bar. 81. 

oner. i a BY 8 
WH Exception to bail muſt not only be within due time 

Exceꝰ : | 2 a x 

he bal: Mut alſo before any ſtep is taken by plaintiff, which may 

5% e conſtrued a waiver of exception. For which fee poſt, 

Ant . 4. of this ſed ion. 


C2.) Of the Manner of excepting, and the Notice theregf. 


The manner of making the exception, and of giving 
"ice, has been ſhewn above, C.; and it is neceſſar 
lat both ſhould be done; the one without the other is 
uſhcient ; nor will a verbal notice be good. Satchwell verbal ** 


e lere. Lawes, Bar. 88. Geſwwell v. Hunt, Bar. 101. Caſ. of not good. 
re goud: _ Chi; 


(C 2.) 


ON. 
WM But if plaintiff gives a verbal notice of exception to Unlegs defend. 
ited, ""W'icndant, or no notice thereof, and defendant after- ant proceeds al- 
oblige Nd, proceeds by giving notice of juſtification, he has terwards. 
* —— wed the irregularity with reſpect to Inmſelf ; but it is 
e * 


1 not 


— ͤ P! Ä 
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not waived as relating to the eri. No attachment 
therefore will, in ſuch caſe, lie againſt the ſheriff. Vid. 
poſt, ſec. 8. B. Cohn v. Davis, 1 C. B. T. R. 80. Roger, 
v. Mapleback, 1 C. B. T. R. 106. 


(C 3.) (C. 3.) Of the Grounds of Exception. 


As the fame objections to the bail, which would be 
reaſons for excepting to them, would alſo be good ground; 
for oppo/ing the bail at the time of their juſtification, we 
ſhall, to avoid repetition, conſider them under the laſt 
head; for which, fee poſt, D. 3. 


If bail below be- But it may be proper here again to mention, that in 
come bail above, B. R. if the bail below become bail above, you cannot ex. 
—_— cept to them; but in C. B. you may. See more on thi; 
B. K. head, and alſo how plaintiff, in fuch caſe, ſhould proceed 


Otherwiſc i i : „ ICC. 8. A. 
3 in B. R poſt, ſec. 8 A. 


erer It is alſo to be obſerved, that if improper perſons be 

improper, will put in as bail, though even excluded by any rule of coun, 

ſtand unleſs en- yet that does not render the bail-piece % fatto a nullity 

cepted to. ut it is ſtill incumbent upon plaintiff, if he diſapprove cf 
them, to except regularly to them, for otherwiſe he waive: 
the objection, and they wilt ftand good; nor can he take 
an aſſignment of the bail-bond, and proceed as if no bail 
were put in. Do. 467. N. 


(C 4.) (C 4.) What ſliall be deemed a Waiver of Exception. 


Declaration is a If plaintiff, before ſpecial bail be put in, deliver a de- 

waiver, unleſs claration in chief, (for the meaning of which ſee the 

delivered de next chapter,) or declares generally, 7. e. without i. 

ma dorſing his declaration, as Fled or delivered de bene «ſe 
or conditionally, it is a waiver of the bail, and of ex- 
ception thereto. So, if after exception, and before juſt 
fication, he declares, as above-mentioned, it is a waiv?!, 
and the bail need not juſtify. Friend v Mfullens, Cu. 
of Prac. C. B. 81. * aſſignee, v, Hadcockh, ib. 15% 
R. M. 8 Ann. (C.) B. R. | 


But he may declare, de bene ęſſe, or conditionally. :. « 
if before bail put in, conditionally, ' until good bail be 
pv. 


2 c N 
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Of Bail to the Aclion, or Bail above. 
put in; if after, until the bail put in do juſtify. Lifeer v. 
Il ainhouſe. Bar. 92. 
The declaration ſhould, in ſuch: caſe, be marked d 
bene eſſe, or conditionally. Mays v. Weaver, Bar. 105. 
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Nor muſt he take any further ſtep in the cauſe until So demanding 


the bail be put in, or have juſtified, as the caſe may be; 


In C. B. where the bail below are put in as bail above, 
taking aſſignment of the bail bond is not a waiver of the 


| exception. Claxton a. Hyde, Bar. 90. P. Reg. 68. 


But otherwiſe in B. R. R. M. 8 Ann. Sal. 9). 
D. Of perfecting Bail. 


given, it is neceſſary that bail ſhould be perfected; to do 
which they muſt appear in open court, and ſwear that 
they are hoaſekeepers,, and are worth, after all theit 
de ts are paid; double the ſum they ate hound for; and 
this is called u/ffmg. If the ſame bail which have 
been already put in, cannot. or will not juſtify," other 
bail are to be azzed, f. e. put in, in their ſtead, who muſt 
juſtify. Should the circymiſtances- or characters“ of tlie 
bail be ſuſpicions, plaintiff may, at the time When the 
we juſtifying in court, examine and OS 
accordingly ; which is called, oppy/ng bail, and which is 
done to . the court to reject them. But ſhould nd 
ſuch oppoſition be made, or notwithſtanding ſuch oppo- 
ſton, the court ſhould ſtill allow thein, the bail are then 
ſad to be perfected. Under this head, therefore, — 4 
{ing bail, it will be neceſſary to conſider the mode of 
'uſtifymg, adding, oppoſing, and allowing bail. 
In B. R. | In C. B. 
If notice of exception begiven Same as in B. R. 


R 
term time, bail muſt juſtify in 3 & 4 G. 2. & 8G. 3. 5 


+ days after ſuch notice; but if 

exception be entered in vacation, 

then upon the firſt day of the 

ſubſequent term, I. 5 C. 2. 

N otice, 72 
M 2 


D. 
When bail are excepted to, and due notice thereof what it ie 


Jun. When Bail muſt 
Trin Ur. 


7. 


- accepting a 
1 . ea, is A wai- 
for if he demands, or accepts a plea, that will operate as 8 ai 


| a waiver. Lifter v. Wainhouſe, Bar. 92. 


When taking 
aſſignment of 
bail-bond is not 
2 Waiver. 
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What notice ne- Notice, however, muſt be In C. B. two days notice, 

ceſſary. given within 4 days = the whether the ſame bail, or addi- 
exception, though in vacation, tional ones —exclufive, as in 
of defendant's intending to juſ- B. K. (i. e.) one excluſroe and 
tify the firſt day of the next the other incluſive. Notice 12! 
term ; or plaintiff may ſue on the for 14th. | 

; aſſignment of the bail bond. 


Notice alſo muſt be givenwhen 
the bail are to juſtify. 


1f the ſame bail as were put 
in are to juſtify, one day's notice 
of juſtifications ſufficient, (i. e.) 
on the 12th for the 13th. 
How to juſtify Mien bail jnſtify in court, When bail juſtify in coun, 
in court. go the evening before to the clerk having got ſworn affidavit af 
of the judge before whom. bail ſer vice of notice, for which pay 
was taken, and deſire him to 28.; deſire the filazer to attend 
bring the bail-prece into court the dt Weſtminſter 1th the ball. 
next day, who will do fo accord- book or bail-paece ; ay him 
ingly; pay him 28. 6d. ; prepare SS. 44. ; give your affidavit i 
an affidavit of the ſervice of a ſerjeant to move to juſtify the 
notice of juſtification, and get it bail, with a fee of 10s. bd. 
- ſworn; indorſe it with the names and call in and fwear your bail; 
of the parties, and give it ta the pay 38. 6d. ; and get the rule 
eounſel, with 108. od. to move for the allowance FA the bail at 
to juſtify the within bail. Your the Secondaries office, pay 4 
bail are then brought into court, 6d. ſerve plaintiff*s attor ney 
and fworn; pay 98. and a rule with a copy, and fhew the cn. 
is drawn up in the evening by ginal rule at the time. 
the clerk of the rules for the al- 
lowance of the bail, for which 
pay 48. a copy whereof: muſt be 
ſerved on 2 4 
The bail-prece ſhould afterwards 
be obtained from the judge's 
chambers, and filed with the 
maſter. 
If bail are to be I the bail put in cannot, or Nen bail are to be addi, 
nay how to will not juſtify, and others in- take them to the judge's chan- 
eres i ſtead of them areadded to juſti- bers with the filazer ; pay fn 
fy, two days notice muſt be given, adding 7s. 4d. and then muſty 
that is, on the 12th for juſtifica- as above. 
tion on the 14th. Sunday is no 
day; 


—— 


* 


— 


* 


| 
xt 
* 
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day ; therefore notice on Satur- 
day far Monday is not a good 
two days notice. So if one fre} 
bail be added in lieu of one of 
thoſe before put in, and the no- 
tice is accordingly. | 

Bail are added, by going be- 
fore a judge, and putting the 
names of ſuch freſh bail on the 
bail-piece in B. K. and in the 
filazer's books in C. B. Freſh 
bail may be added, and juſtify 
in court the ſame morning ; for 


ue each bail added pay 28.; and 


0 mdge's clerk, for bringing bail- 

72 piece into court, 28. 6d. The 

en bail piece is given to the er 

all- in 1 R. F 0 

him . * AF» ST : When added, 

25 The added bail muſt juſtify in court, within the four days bail muſt ulli 
rs after exception, without waiting for any new notice, for the * 

4 plaintiff need not except again to ſuch new bail; but if they do 

bail: nat juſtify, may proceed on N 

rule You may put in bail and juſtify at the ſame time, by giving How bail may 
ail at notice for that purpoſe two days excluſtve previous thereto ;, which 3 _ 
y 4. i done as follows: Fill up a bail- piece, take it to the judges ee 2 5 
tor ne) 


clerk at Serjeant”s Inn, who will take the recognizance ; pay 48. 
and 28. bd. for delivering it to the maſter in order to juſtify ; 


have affidavit of ſervice of notice ready, which give to counſel 
ta move. Imp. B. R. 140. 


Bail at preſent juſtify in open court in Serjeant's Inn Hall, 
and the notice muſt therefore mention that place. 

J. ts to be obſerved, that whenever bail juſtify in open court, 
the plaintiff may, by counſel, oppoſe ſuch bail, by examining them 
as to their e or competency. For which ſee infra, D. 3. 

But where there is a confidence between the attornies, they may May juſtify by 
led conſent that the bail fhall juſtify at a judge's chambers, for which —_— 8 
clum- Pay 28.; and 108. bd. uſed to be paid the plaintiſf's attorney for 1 : ; 
pay fo ſuch conſent ; but the court always reprobated the prattice and 
5 ii lately Lord Kenyon ſaid, that it fhould no longer be endured. 


MB In C. B. 
Notice having being given of Same asin B. R. as lo notice How to juſtify 


e ot» 


country before a 
cut, commillioner. 


bail being duly filed, and a copy of juſtification, &c. only in this bail taken inthe 
of Mz ; 


a = — — , —— !... ee . EEE —˙é ˙ — w . 


1 


\ 
| 
1 
| 
3 


SS 31d 
2 
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When bail muſt 
wſtify, 


OF THE PROCESS 


In B. R. 


of the affidavit of juſtification court, ſpeak to filazer to bring 
ſent, if plaintiff excepts to them, down the affrdavit to W eftmin- 
notice of juſtification muſt be fler; pay him 38. 4d. and court 
given as before, only the words fees ; on juſt 


«© by affidavit,” added. 


Affidavit of the ſervice there- 
of muſt be made, and the affida- 
vit of juſtification and bail- piece 
Being carried to Weſtminſter, 
either by the attorney, if not 
filed, or by the judge's clerk, if 
it is; counſel muſt move to juſ- 
iy. The affidavit is then 


read in open court, for which 


pay 9s. and afterwards the rule 


for allowance is made out, for 


which 48. is paid. 


In both courts, the uſual way among ſt fair praclitioners is, to 
accept the juſlification by filing the | 
clerk in B. R. and the filazer in 


| bail-piece ; if not done then, to ac 


* 


ail. 


D 2.) On the Notice Juſtification. | 
D 3.) On eppoſrng Bgil, aud wheat are goog Ground: f 


Oppoſitzon. 


(D 4.) On the Exoneretur, and of ſtriking the Bail out i 


the Bail-piece. 


4 


(D 5.) On the Allowance of Bail. 
As to the time in which ball are to juſtify, ſee above N. 


It was formerly doubted in C. B. whether defendant 
ſhould not have the firſt four days of the ſucceeding term 
to juſtify in, when exception was made to bail in vace- 
tion; and indeed that time was uſually allowed. Bar. 79. 
101. 111. 115. But it is pow ſettleg, that he aut 


[f 


* 


juſtify 9s in B. K. on the Hiſt dap. 


2 


[Ch. IV. 
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cation, 3s. 6d. , 
get the rule for allowance, and 


ſerve it on plainti s agent. 


avit with the judge 
at the time of filing th: 
pt it by filing the affidavit 
afterwards with the proper officer. © WE ; 

OBSERVATIONS. 


(D 1.) On the Time aud Manner of juſtifying aud gdding 


| 
| 
| 
| 
| 


1 


—— _ 


| feadant added bail, but did not juſtify in court purſuant dailmut juſtify. 
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Of Bail to the Action, or Bail above. 


If bail are ſuffered, by plaintiff's negligence, to juſtify, 
though after the expiration of the four days, and are 
allowed, plaintiff cannot move for an attachment, be- 
cauſe he muſt ſwear that bail are nat put in and perfected. 


Bail cannot juſtify after the rule upon the ſheriff to 
bring in the body is expired. Overton's caſe, Mic. 26 
G. 3. 


Where freſh bail are added, it ſhould be done within 2 muſt 
the time allowed for their juſtification, and they muſt 
actually become bail before the delivery of the notice of 


juſtification to plaintiff's attorney. R. M. 18 G. 3. C. B. 


Collier v. Godfrey, C. B. T. R. 291. 


Aſter an exception to bail put in before a judge, de- When added, 


to the rule for perfecting bail in four days; plaintiff pro- 
ceeded on the bail-bond without excepting againſt the 
bail, and held regular. Gregory v. Gurdon, Bar. 74. 


If bail be not preſent at the ſitting of the court, they How if bail be 
muſt wait till it is rifing; and then, unleſs oppoſed by ny "ap 7 
counſel, their juſtification is a matter of courſe, upon n. 8 
the judge's clerk attending with the bail-piece, or filazer 
with his bail-book. 


Bail may juſtify before a judge at his chambers, by where bail are 
conſent of plaintiff, or his attorney; but otherwiſe the to juſtify. 
juſtification, if in London or Weſtminſter, or within 10 

miles thereof, is in perſon, in open court, in Serjeant's 

Inn; but if beyond that diſtance, by affidavit before a 
commiſhoner ; as ſee ante, D. 


And this affidavit ſhould be formal and explicit. 


An affidavit of juſtification, ſtating that the bail were Of the affdavi- 
ſeverally worth the ſum wherein they were bound by of juſtification 
their recognizance, after all their t debts were paid in - pie 
and ſatisfied, was held inſufficient ; it not being in com- 
mon form: the word u ought to be omitted. Bar. 67. 


Vet in B. R. it is regular, I believe, to ſwear hail is 
worth, &c. after all his 7% debts are paid. 


M 4 The 
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The bail, who reſided in the country, had entered into 
a recognizance before a judge in town ; and being ex- 
cepted againſt, ſent up an affidavit of ſufficiency, which 
_ allowed, no oppoſition being made by plaintiff thereto, 
ar. 102. 


When it ſhouls But in a country cauſe, it is often impoſſible to juſtiſy, 
be ſent up- &. within the four days; therefore it is uſual to fend up 
an affidavit of juſtification along with the bail- piece; vid. 
ante, (A2.); but if that is not done, application muſt be 

made for time to juſtify. 


Summons for So in other caſes, as in adding bail, &c. if the attor- 
further time. ney be preſſed for time, he may take out ſummons tor 
further time. | 


What a defend- If defendant pu to gaol before return of writ for want 
ant in cuſtody of bail, he muſt put in and perfect bail above, before he 
_ do to get can get diſcharged ; but, when perfected, he may be diſ- 
charged. 
charged on ſummons. 


How if in vaca- If he happens to be in cuſtody in a vacation, his bail 
_— may juſtify at a judge's chambers, and plaintiff may op- 
poſe them there ; this being an exception to the general 
rule, that bail cannot juſtify at a judge's chambers with- 
out conſent, as defendant would otherwiſe, from plaintiff's 
obſtinacy, be incapable of getting diſcharged until the firſt 
day of term. Imp. B. R. 147. 


Bail muſt be Defendant gave notice to juſtify in court, and inſtead 
— a ang thereof, did ſo at a judge's chamber, and was then fur- 
FER entioned rendered to the Fleet; held inſufficient, and rule to ſtay 
Ce. . . . ? 
proceedings on bail-bond diſcharged. Cremer v. Bulman, 


Bar. 67. 


A defendant was committed to the Fleet for endez- 
vouring to bribe the plaintiff's attorney not to appear again! 


him on juſtifying bail. Caſ. of Prac. C. B. 88. 


V hen further Where the bail do not attend, or are not permitted to 
time will be al- juſtify on account of a defect in the notice of bail of 
lowed for juſti- juſtification, the court will, in general, allow them fur- 
ther time to juſtify. But where they are rejected, on 


account of ſome perſonal inſufficiency, the court will 
ſeldom 


fying. 


e 


0 
- 


Nec. V. IN BAILABLE ACTIONS. 


| Of Bailto the Attion, or Bail above. 


| ſedom allow further time to add and juſtify others; and 
Fi: the bail do not juſtify at the time appointed, and no 
„, orcher time is given, they are out of court. Tid. 142. 


Loft. 72. 187. Per Cur. M. 25 G. 3. T. 24G. 3. 
. But the uſual way, in caſe the bail, through the _ 


p ot che buſineſs of the court or otherwiſe, do not juſtit 

id. on the day mentioned in the notice, is, to give another 

de Notice that the bail will juſtify the next morning, and to 
make another affidavit of ſervice of notice, and to attend 
ich the bail to juſtify accordingly. 


(D.) 


or- | 
for D 2.) Of the Notice of Juſtification. 
In B. R. if plaintiff except to bail, defendant may give 4 5 time re- 
ant ice Monday to juſtify on Tueſday, provided the fame ute. 
he ail mean to juſtify, as have been aiready put in; for it 


preſumed plaintiff has made the proper inquiry in re- 
ard to their ſufficiency before he excepts. But if new 
ail are added, then notice on Monday muſt be for Wed- 


bail elday. 

op- | 
eral In C. B. whether the ſame bail, or freſh bail, two days 
th- 


ice, 1. e. Monday for Wedneſday, muſt be given. Bar. 
2. 88, But Sunday is no day; fo that notice on Satur- 
iy for Monday would be bad. Gregory v. Reeves, 


bar, 303. 


he names of the bail. 


A notice that A., B., & C., or two of them, will 
luty, is bad. Loft. 26. | 


Notice that three will juſtiſy, is irregular. You may 
well give notice of threeſcore, and ſend plaintiff to 
quire all over London. Allen v. Keyt, Blac. Rep. 1122. 
B. ſed aliter per Loft. 252. in B. K. 


In B. R. in Hilary term, 7 G. 3. in a cauſe, Smith v. 

inder, bail were to juſtify in 4oool ; and court ſuffered 

, on bail to juſtify in 4000l. and zwo other bail in 2000l. 
Cl, 


If 


The notice of juſtifying bail ſhould particularly expreſs Jar 


170 


How it muſt be Copies of ſuch notices muſt be ſerved on plaintiff's a: 


ſerved». 


Bail muſt be- 
come luch be- 
fore notice. 


\ 


D 3.) 


Of the grounds When hail are about to juſtify, they may be oppoi 
of oppoſing bail. hy plaintiff's counſel, the grounds of which oppoſition 


by reaſon of 
their profeſſion 
or avocation. 
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If one bail be added, and one of the original bail juſti 


g SW. 12 
at the ſame time with that added, vary the notice accord Hf: 
to the fact. 10 
2; 3 1 

A notice given inthe name of one of the plaintiffs only, 
where there are joint plaintiffs, is bad. Loft. 237. ; 


If defendant changes his attorney without leave of th: 
court, and gives notice of praying bail by his new a. 
torney, it is irregular, and plaintiff is not bound to 2. 
cept ſuch notice. Kaye v. De Mottos, Blac. Rep. 1323 65 
Do. 217. | 


Bail, though the ſame as were given to the ſherif 
cannot juſtify without having given notice. A 
Barn. 31. | ot! 


torney, by leaving ſame at his houſe with ſome one d 
his ſervants; and afhdavit muſt be made by the perſs 
who ſerves notice of juſtification, which is afterwar 
annexed to the brief for moving to juſtify, and read i 
court. 


Before any notice of juſtification is given, bail mil 
actually have become ſuch, otherwiſe they will not i 


allowed to juſtify. Collier v. Godfrey, C. B. T. R. 291. 
(D 3.) Of oppaſing Bail, and upon what Ground. 


various. 


In ſome caſes bail may be objected to on account of the 
profeſſion or avocatiou. | 


No attorney can juſtify as bail. R. M. 14 G. 2. 

Nor an attorney's clerk. Cowp. 828. S. C. Doug. 45 

Nor ſheriff's officer, bailiff, or other perſon concen 
in the execution of proceſs; nor the keeper of any pri 


Hawkins v. Magnall, Do. 466. x 
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Nor any of the Marſhalſea- court officers ; nor any ſer- 
ats at mace, nor other perſons executing the proceſs 
in r any courts, although he may only be the ſummoning 
fcer of the ſheriff's court to warn juries, &c. Bolland 
. Pritchard, Blac. 799. 


Again, perſons outlawed, after judgment cannot be Perſons out- 
al, nor any one convicted of perjury. and he may be 22 guilty 
| the Wen aſked, Whether he has not ſtood in the pillory for ths 
v 3-WWcrjury. King v. Edwards, 4 D. & E. 440. 


323 o a foreigner, if he has not property in England to Foreigners. 
e amount for which he is bail, is, in B. R. objection- 
ble. Boddy v. Leyland, Burr. 2526. 

Au But in C. B. the circumſtance alone of the foreigner 
ot having effects here, is not ſufficient to reject him. 
mth v. Fcandret, Blac. 444. Eſpecially if defendant be 

T's bieigner. Chriſtie v. Filleul, Blac. 1323. 


So it has been objected, that the bail live in the verge Living within 
the court ; but this, without other ſuſpicious circum- the verge. 
buces, ſuch as his being much in debt, and the like, is 


t ſufficient. Glead v. Mackay, Blac. 956. 


ii muß It is a ground of oppoſition that the bail are not houſe- Not being 
pets, though it is of no conſequence how tritling the houſckeepers, 
nt of the houſe is, or whether it is rated or not. Orthat or worth double 
ey are deficient as to property in not being worth dou- the fum ſworn 

e the ſum ſworn to after payment of all their debts. © 
ncertificated bankrupts, or ſuch as have been twice 

nkrupts, and not paid 1 58. in the pound, are ſubject to 

us objection. 


nds. 


(4 
oy 
1010N 3 


SY if any ſuſpicions ariſe from the conduct of the Ii ſuſpicious, or 
ju, as their having aſſumed fictitious, or other people's Prevaricating in 


nes (a), for which they are liable to be put in the oe 


t of thel 


(a) By ſtat. 21 6 1. c. 26. ſ. 2. & ſtat. 4 & 5 W. & M. c. 4. f. 4. 
|f any perſon ſhall acknowledge, or procure to be acknowledged, any 
[cogyizance or bail in the name of another perſon, not privy or con- 
ntng to the ſame ; or ſhall repreſent or perſonate another perſon be- 
ore a commiſſioner, whereby he may be liable to the payment of any 
cet or damages, he ſhall, on conviction, ſuffer death without benefit 
{ detgy.” fo effect which conviction the bail- picce muſt be filed. 


1 prils _ 90-; and after the offender is convicted, but not till then, pro- 
17 Lags will be ſet afide againſt the party periouated, Tid. 140. 


lory ; 
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lory; or their not knowing the defendant, or having fed 
quently been bail before, without being able to ſay hen 
often, or what ſums, or in what actions, and the like. 


If eee The laſt ground of oppoſition which I ſhall menu 
iet been js, any defect, or irregularity in the proceedings, eiae 


irregular . , , : ti 
tho in the notices themſelves, of putting in, or of JN a 
bail, &c. or in the ſervice thereof. See ante, D 2.; e. 
as to the time of the bail's juſtifying, for which ſee a. 
91. 4 


(D 4.) (D 4.) Of the Exoneretur, and of ſtriking the Bail ] 
the Bail-prece. 


When bail are excepted to, and do not juſtify, | 
others are added who do, the names of the former hal 
{till continue upon the bail-piece, until a rule of cou 
be made for ſtriking them out. 


The uſe of the So that in order to get themſelves diſcharged of the 
cxoneretur. recognizance, they muſt move to be exonerated, a 1 
have their names ſtruck out of the bail-piece, for wh 
a rule will accordingly be made. Fulle v. Bau- 


Blac. 402. , 
When bail may If one perſon be excepted to as bail, and another's 7 
. out of added, the name of the former may, with leave of 8M - 
$226k. Hence court, be ſtruck out of the bail-piece at any time betor 7 


ſcire facias ; and even after ſcire facias brought, procect 


ings as to him will be ſtayed. Waller v. Green, Say. 3% 


Bail excepted to, but not ſtruck out of the bail- pics 

may, if afterwards proceeded againſt, move to enter & 

exoneretur nunc pro tunc, which will be granted. Hu 
phry v. Leite, Bur. 2107. B. R. 


Bail in error, who refuſes to juſtify, may have hs 
name ſtruck out of the bail-piece at any time. 1 N 


337. B. K. Joncs v. Tub, S. C. Say. 58. 


| When hail have once juſtified, if plaintiff ſhould un 
like them, he muſt not diſcontinue by a {ide-bar rut 
without diſcloſing the fact, and bring a new action ® 
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ſuch caſe, the court will diſcharge the ſide-bar rule: 
he ought to aſk leave of the court to charge the. de- 
f ndant in cuſtody, diſcloſing the whole of the caſe to 
ben. Belcſlier v. Ganſell, Burr. 2 502. 
8 a 
One who is bail cannot be a witneſs in the cauſe for Of ſtriking the 
nos principal; therefore if defendant ſhall have occaſion n 
eiae examine one of his bail as a witneſs, he muſt make | 
ifying affidavit that ſuch bail is a material witneſs for him in 
.; {he cauſe, and thereupon move the court, that he may 
am ſtruck out of the bail-piece, on adding. and juſtify- 
g another in his ſtead ; but it will not be granted without 
2Hdavit that he is a material witneſs. Young v. Hood, 
r. bg, | 


Gui | 
(D 5.) Of the Allowance of the Bail. (D 5.) 


It has been already obſerved, that after juſtification of How got. 
il, a rule for their allowance muſt be got of clerk of 

les, with a copy of which plaintiff's attorney muſt be 

rved, and the rule itfelf, at the ſame time, muſt be 

ewn to him. E 

The form of the rule is as follows : ; 

[T*dneſday next, after day 0 
the reign of King George the Third. 


ther E B. Upon reading the affidavit of J. S. it is ordered, 
of . D. I that the bail put in for the defendant, who have this 


: befor juſtified them ſelves in court, be allowed, and the bail-piece 
roceel d on the motion of g By the Court. 
15 Until this rule of allowance has been properly ob- The neceſſity of 
1-piect ned, and ſerved upon the plaintiff's attorney, bail is not this rule. 
nter aded; but an attachment may be ſued out againſt the 
Hur 


nf for not bringing in the body, nor will the court on 
tion ſet aſide fach attachment ; and this, although the 
ntiff was preſent, and oppoſed the bail at the time of 
uncation. The King v. Sheriff of Middleſex, 4 D. & 
703. | 


his rule of allowance having been ſerved, eve thing 
then been done, on the part of the bail, which is 
uredby the praCtice of the court, and the bail are there- 
chen ſaid to be perfected. 

1 Having 


in the 22d year Form thereof, - 
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Having ſhewn in what manner bail is to be put in, «uM 
perfected, and alſo how ſuch bail, by their recognizance, i 
become anſwerable, either that the defendant ſhall pay r 
debt and coſts that may he adjudged againſt him, or ſurr.ﬀ 
der himſelf to priſon, or that they (the bail) will do ſo ſn 
him; it may not here be improper, briefly to conſider th: 
practice with reſpect to the ſurrendering of the principal 
diſchars* of the bail, inaſmuch as it may be made at ay 
ſtage ot the ſuit; and in certain caſes it may be adviſeat; 
for the bail to fake this ſtep, without delay, in order to ge 
themſelves diſcharged. 


The ſurrender may be made either voluntarily, by th 
principal himſelf ; or compulſory, by the bail ſeizing tt 
principal, and ſurrendering him; and either in count, 
fitting, or before a judge at his chambers—the laſt d 
whith is moſt ufual; and the mode of waking ſuch far 
render is as follows: X 

When defendant is at large, 


FF . 1 


How to ſurren- Take defendant to a judge's Get the filaxer to attendais 
der defendant in  mbers, and the judge's clerk judge's chambers with his biii 


diſch hi x r [ ; 
bail; e will make out the committitur bail are rendered therein, au 


Notice of the render muſt be Then give notice of ſucl ir 
immediately given in writing to der 29 plaintiffs attorney; © 
plaintiff 's attorncy, and an f. 48 nothing, further 7s to be en 
fidavit muſt be made before a for the diſcharge of the bs 
Judge of the ſervice of ile no- "there is no need of any df 
tice; carry a yo to 0 of the ſervice. 
judge's clerk or officer, who pic * 
hath the ciſtody of the bail- Fas - Phe —_— * 
piece; whoa will take the ſame, ee tne proveeamgsareef 
and keep it as his voucher, and Cu. k 
deliver you the. bail-piece to be But if the action be by 1 
filed. The marſhal (or guoler or attachment of privilege, Y 
will alſo give you a certificate bail-piece muſt be carried 
of the ſurrender (that defendant the judge's chambers, by A 
rs in his cuſtody), which the Sherwood,- clerk of the du 

| ripflaff 7 
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ff generally brings with 


Lim, and gives to you at the 


e the render is made; pay for 
ace, ne 3s. 6d. ; carry the bail- 
y 0B and certificate to the ma/- 
* ir, who will enter an exoncre- 
0 fer 


ur Upon the former; pay him 
bs. 4d.; leude the certificate 
ith him to be filed; carry bail- 
proce to the ſigner of the writs, 
Ih. Webb, tobe filed ; pay him 


Of the Surrender in Diſcharge of Bail. 


Sc. and exoneretur entered 
thereon ; pay him 7s, 4d. t1p- 
fiaff tos. bd. judge's clerk 10s. 

Gitte notice as above, but no 
affidavit neceſſary. Imp. C. B, 
504. | 

N. B. The above 15 the 
ſhooteſt way; but in the older 
books of practice, the ſame fieps 
are diretied to be taken in this 
court as in B. R. mutatis mu- 


d.; this donc, you enter the com- tandis, with reſpeft to the dif- 


eiu and ſurrender in the ferent priſons and officers of the 
narſhal”s book at the clerk of the *_ eſpeflive courts 


judgments office for which you 

ay 4d, and then render is com- 

late. 

under the commitment mu? be 
«ded, the ſlate of the cauſe at 

je time of ſurrender, vix. If 
fore. declaration, the fum 
urn ta en arreſt ; if declara- 

an filed or delivered, to tlie ſum 
rn to, muſt be added —** De- 

aration filed or delivered; 
ue joined, or interlocutory 
Agment /igned, as the caſe may 
', after final judgment in debt, 
debt and damages; and in 
lier caſes, quantum of dama- 
6. K. Caſ. 8 C. 3. 


When defendant is in cuſtody: 
If defendant be in cuſtody of any ſheriff at the ſuit of ancther 
antiff, or cakes the bail may have a habeas corpus either in 
am or vacatin, directed to the ſheriff or gaoler inwheſe cuſtody 
15, to bring him before a judge, returnable immediately, 11 
der to render him'in difcharge of his bail. Bur. 1 876. 


| Make out the habeas, as in other caſes, vide Hub. vol. 2d. 
d | aye it with gaoler in whoſe cuſiody defendant is; he will bring 
be by AH“ court, or to a judge's chambers, in order that he may 


nd at 6 
1s bott, 
in, au 
time c. 


ilege, i meer himſelf, or that his bail may do it; and the ſame fteps muſt 
carritd beten by the bail to complete render, as where defendant is at 
„ by Ms; only habeas, and return thereof, is left with judge, and 
he did "urn if habeas marked, or ſurrender ſigned by him, which is. 


carried 
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the Bail without any Render. 
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carried over to gavler into whoſe cuſtody defendant ts render 


attorney muſt get a tipſlaff to curry him over to warden or gailer, 
Tip/iaff 10s. 6d. 


OBSERVATIONS: 


From the multiplicity of caſes which may be found in 
the books on the doctrine of ſurrender in diſcharge of bail 
this point of practice at firſt appears obſcure, and difficult Wi | 
to be underſtood : it may, perhaps, not a little tend to the i 
elucidating of the ſubject, it it be treated under twodiſtin: i © 
heads. Firſt, the ſurrender of the defendant before judy. . 
ment be obtained againſt him; and next, the ſurrender 


the principal after judgment has been obtained againſt hin, 


b 
For, although no proceedings can be had againſt the u 
bail until after final judgment againſt the principal, vw: Þ 
they may ſurrender him, or he may ſurrender himſelf a i © 
any ſtage of the cauſe, ſubject to the obſervance of certan Mi © 
rules and reſtrictions. be 
x 


. To the moſt general and uſeful of the rules and reftric- 
tions vhich ought to be obſerved in the making of the ſur 
render, at any time after the commencement of the orig. 
nal ſuit, and before judgment therein, we ſhall at preſent 
confine ourſelves; reſerving the conſideration of the ſu- 
render after judgment to a future part of the work, wen 
we ſhall treat of the proceeding againſt bail, either 
action upon their recognizance, or by ſcire facias. 


The manner in which ſuch ſurrender is to be mat 
has been ſhewn above; it uow remains only to make a | 
remarks upon 


(A) The Time when ſuch Surrender may de 
made; and what is requiſite to be done before 
the making thereof. 


(B) The Power of the Bail to take their Piit 


cipal to ſurrender him. | 


(C) The neceſſary Steps to be taken after th 
Surrender ; and herein of the Exoneretur, &c. 


(D) Certain Circumſtances which diſcharg 


(A) The 
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J. The Time of making ſuch Surrender, and A. 
what 1 neceſſary to be done before the making 
thereof. 


No ſurrender can be made before the return of the writ, Of the time of 
becauſe non e/? inventus may be returned, and then the making the ren- 
bail goes 5 nothing; _ if a cepi be returned, defend- **** 
ant, at the return, 1s ſuppoſed to be in cuſtody of the Not before re. 
court; and then, if bailed, to be delivered wh — 


din 
Nil, 
Cult 
) the 


tint is bail ; turn of writ. 

ly. nd chere cannot be a ſurrender till after that time. 

ler of a 

5 Nor before bail above be put in; for the condition of the Nor before bai 
1 Wye the ſheriff is, that defendant ſhall ke — 


be upon the return of the writ, which appearance is effected 
„a by putting in bail above, or to the action. When once 
en Lefendant, therefore, is admitted to bail, and bail-bond 
ertain entered into, ** nothing can be a performance of the bail- 
bund but putting in bail above,” Bur. 268 3. Harriſon 


v. Davies. 


eftric- 

ne lu: So chat the defendant cannot even ſurrender himſelf 
orig. ſn order to diſcharge the bail below, after the bail-bond 
preſent bas been once entered into; for ſhould he do ſo without 
he fu. putting in bail above, plaintiff may proceed upon the 


when ul bond. Ib. 
her d) 
And complete bail above muſt be put in, in order to Which muſt be 
rarrant a ſurrender ; ſo that two perſons at leaſt muſt complete bail 
ccome bail, for the putting in one bail is as no bail ; 

nd 1f a ſurrender be made thereon, plaintiff may pro- 

1 bail-bond. Bar, 46. 172. P. R. 84. Cro. 

672. 


e made 
(e A ew 


nay de | 
before But bail above may be put in without defendant's con- But it may be 

5 _ r next day take up defendant, and ſur- e 
. 7: aer him in diſcharge of themſelves. Berc/ d ano- 
ir Pu. v. Colſon, Str. 956. | eine « e 
90 in B. R. the bail below may enter themſelves 

R above, if defendant refuſe to appear himſelf, or to 

er any body to appear for him. Golbeir v. Colſon, 
Barn. 369. ; 


fer i 
„ Kc. 
diſchacge 


A) The N But 
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But this ſhould be done by motion; and unleſs bai]. 


piece be ſigned by a judge, court will not allow ſuch bal 
to juſtify themſelves. Ib. | 


Show if hail. If, from any neglect of defendant, the bail-bond be 

bond be aſs aſſigned, no ere der can be made until bail above be 

bgned- put in and perfected; the court muſt then be moved, or 
a ſummons taken out before a judge, to ſet aſſignment of 
bail-bond aſide, on payment o * which muſt be done 
before the principal is rendered. 


And if plaintiff has loft a trial in the original action, 
the bond cannot be ſet aſide, nor can bail render. 


But if, inſtead of proceeding on the bail-bond, plain. 
tiff rules the ſheriff, the bail may render principal, though Wil * 
plaintiff has loſt a trial. Steward v. Biſtap, Bar. 60. 


When bail above When bail above are put in, if they he accepted, ther WW! 
is put in, how may, in both courts, without any other previous ſtef, Wi '« 
opens ay mY ſurrender the defendant at any time before judgment, Wi ** 
: and even for ſome time after; but at preſent we do n 
treat of the time allowed for ſurrendering after judz 
How if bail be ment. So if they be excepted to, and nothing fürth“ 
excepted to. done, i. e. no rule ſerved on the ſheriff, they may, = 
both courts, ſurrender without juſtifying ; though ther 
are old caſes to the contrary. 12 Mod. 526. 3 Wil. 5 


How if excepted But if they be excepted to, and the ſheriff be alſo rult 
ruled in B. f. to bring in the body, then, in B. R. they muſt juſtify le 
in . * fore the can ſurtender defendant. So if the ſheriff! 
ruled, bail muſt, in B. R. not only be put in, but juſt 

fy before they can render. 


In C. B. other- In the court of Common Pleas, however, no ſuch i 
wiſe. tification, even in theſe laſt caſes, is neceſſary ; it bel! 
there held, that though the ſheriff has been ruled. 
any bail are ſufficient for the purpoſe of — fl 
defendant without juſtifying. Hall v. Walker, 1 C. 
T. R. 638. 


In this, therefore, the courts differ in their practice 


which difference did not exiſt till lately. The pra" 
inde 
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indeed, of the court-of Common Pleas has in this re- 
ſpect been very changeable and unſettled. 


No longer ago than in the 10 Geo, 3. it was laid down. The I of 
43 a rule by the court of C. B. that if bail above, when been 8 1 
put in, were excepted to, they could not ſurrender with- changeable in 
out juſtifying. 3 Wil. 59. In the next year, the con- this reſpeR. 
trary was ſettled and agreed upon by the judges, affiſted 
by the ſecondaries, to be the practice, viz. that although 
ſuch bail were excepted to, yet they might ſurrender 
without juſtifying ; which has been from henceforth ad- 
om hered to. Blac. 758. Mitchell and Morris, 1179. Jacb- 

| in and Morris, and Fack/on and Trinder, 1180. Such is 

the practice alſo in B. R. Again, in the year 1784, 

ain. it was ſettled by the droeg that when a rule to bring in 
00g. the body has been ſerved, bail muſt not only be put in, 
I, but juſtify, though the defendant ſhould be immediately 
rendered. Imp. 164. Which is agreeable to the prac- 


x 
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* 
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mere of K. B. as above-mentioned, making the diſtinction 
« Res ¶ between a bare exception to the bail, and an exception 
„mem. vcompanied with the ruling of the ſheriff, 
2 
do nd | 
- judy But in the caſe of Hall and Valter, 1 C. B. T. R. 
furthi! 


b3d. the court of Common Pleas ſaid there was no | any 
realon for the diſtinction, and that it was not nece 


ay, "ll. . "ar It W. ary, 
th then either caſe, for the bail to juſtify in order to ſur- 


render, 


Mo roll , however, bail be. /urrepritionſly put in, though they How if dei de 
\Rtify be juſtify, and afterwards render the defendant, yet Put in ſurrepti- 


tiouſly. 


henif ! 


ſuch render ſhall he nugatory, kecauſe they ſhall be 
but juſt 


lermed as no bail, and therefore cannot ſurrender, 


fackſon v. Morris, 2 Blac. Rep. 1179. 


ſuch u D although bail excepted to may render without Or if they at- 
. it beiiultifying, yet if they attempt to juſtify, and are re- 2 . 
ruled, ed, they then cannot render, becauſe they are deemed UTE 
lering d « no bail. 

1 
5 . . 


. Of the Power of the Ball to take their Prin- B. 


* cipal to ſurrender him. 
ö 


e prac If defendant ſecretes himſelf to avoid being rendered If defendant ſes 
nde his bail, they, or either of them, may take him where. cretes himſelt. 


; hat bail ma; 
N 2 | ver ey 
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id ever they meet with him, even in his own houſe, ſo that 
they break no locks. When taken, one of the bail 
muſt always remain with him, (for they cannot depute 
their right of cuſtody to another, without defendant's 

| When taken by conſent in writing,) till he is rendered. If he conſent; 

'N ere to to 50 to an officer's houſe till rendered, bail muſt take 

# ri ſuch conſent from him in writing. But fo ſoon as they 

| have delivered him upon the render into the cuſtody of 

8 the tipſtaff, he is anſwerable for his eſcape. 


At what time Bail cannot take defendant on a Sunday in order to 
and place they N . N : 
94, wor ſurrender. Brooks v. Warren, 2 Blac. 1273 


But 6 Mod. 231. contra. Bail may take principal on 
a Sunday, and confine him till next day, and then render 
him. | | 


Bail may ſeize a bankrupt while under examination, 0 
or going to a court of juſtice. 


So they may have a habeas corpus to bring up a king's b. 
debtor, or any one in cuſtody of any ſheriff or any ſe 
aoler, or a perſon convicted of felony, to render hin b 


in their diſcharge. Str. 1217. re 

an 

Although ſuch priſoner be ſentenced for tranſporti- WW /:: 
tion. Ib. | 

In which caſe the habeas corpus ſhould be on th: im 

crown fide. But if the convict be actually on board a er 

ſhip for tranſportation, court will not grant ſuch haben I du 


corpus. Fowler v. Dunn, Burr. 2034. 


So an impreſſed man in cuſtody of the Savoy, may be 
taken and rendered; who ſhall firſt be delivered over to 
the marſhal, with orders to be delivered inſtanter to tht 


keeper of the Savoy. Bond v. Iſaac, Burr. 339. 


C. C. Of the neceſſary Steps to be taken after th: Rad 
Surrender; and herein of the Exoneretur, &c 


Notice of the No ſurrender is good until notice in writing given w 


render muſt be plaintift's attorney. R. Trin. 1 Ann. 


given. NV 
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No ſurrender is complete until the fees are paid; and Fees muſt be 
even if the judge's ſignature of the entry of commitment paid. 
be on bail-piece, if fees were not paid, it will be ordered, 
on motion, to be ſtruck out. Huxley v. Clendon, Com. 
554. Bar. 70. | 


When the ſurrender has been made, the bail- piece An exoneretur 
ſhall be marked and diſcharged, otherwiſe the plaintiff — — 
may proceed againſt the bail. Comb. 263. POR 


If bail-piece be filed without being diſcharged by or bail will be 
maſter, bail remain liable, though defendant be in actual liable. | 
priſon. Mod. Caſ. 340. 


— , — -u! - oo _——— 


This diſcharge is made by the maſter entering an ex- How exoneretur 
meretur thereon, after which it is filed by the proper entered. 
officer. | 


—— —— 
Lo 


A. ſued B. in three aCtions, and he put in three 
bails; plaintiff recovered in all; «defendant rendered him- 
ſelt, and one of the bails entered an exoneretur on the 
bail-piece, which the reſt did not. And per Cur. the 
rendering is a diſcharge in poſſe to all, but not complete 
and actual as to all till exoneretur entered on all. Wil- 
lams v. Williams, Sal. 98. | 


| 
| 

A bail excepted to, who does not juſtify, may at any Whenit may be | 
time move to have his name ſtruck out of the bail-piece ; moved for. 

tor as he was excepted againſt, he might reaſonably con- 

dude that he was no longer to be conſidered as bail. 

Jenes v. Tub, 1 Wil. 337. | 
| 
| 
| 
| 
| 


Upon rule to ſhew cauſe why an exoneretur ſhould not it omitted to be 
be entered upon the bail-piece, it appeared that the bail done at the pro- 
had rendered the defendant regularly, and had given no- Per time. 
ice of the render to plaintiff's attorney; that defendant 
had been ſince in cuſtody, and that defendant's attorney 
hal omitted to enter an exoneretur upon bail-piece. Rule 
nade abſolute upon paying the coſts which had accrued 
ce the render. Meuver v. Chandler, Say. 7. 


Where no exoneretur is entered on the bail- piece, and 
antiff proceeds to judgment againſt bail, if it appears 


. that 
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that defendant has done every thing proper on his part, 

and that it was owing to plaintiff 's attorney that the bail. 
piece was not properly diſcharged, by his taking the ſame 
away, judgment will be ſet aſide, and reddidit je ordered 
to be entered on bail-piece, and the ſame to be filed. 
Knight v. Winter, Bar. 68. 


of the reddidit The reddidit ſe on the bail-piece is only an eſcrol or 
e. | 


— ——ÿ—õ em —— OG 2 
* 


warrant to the officer, (viz. the ſigner of the writs in 
K. B. and filazer in C. B.) to enter the ſurrender on re- 


cord. Where the entry on bail- piece, therefore, u- f 
obtained by fraud, and no ſurrender on record, the cour: K 
held the lea E ineffectual, and ordered the redgidit ( 
ſe to be ſtruck out. Bar. jo. 6 


How to get ex- The bail-piece was loſt, on which the bail moved that 

oneretur if bai 2 new bail-piece might be filed, in order that he might 

. ſurrender the principal (who had been actually in cuſtody 

of the bail for ſome days), which he could not do for 

want of a bail-piece ; and though the plaintiff refuſed i 

conſent, yet the court gave leave to put in bail de nv, 

: on hearing the whole matter; which was done, and then 
. the bail ſurrendered. Bar. 108. 


Of the commit» Although the bail be diſcharged by the entry of the 
titur, and the yo; ſe in the judge's books, and 2 exoncretur on the 
_—— yet the marſhal is not duly charged with the 
cuſtody of the defendant until the entry of the commuttitus 
and ſurrender be made in the marſthal's books. So that 
until that be done, he will not be liable to an action ſhould 

defendant eſcape. /Vatſon v. Sutton, Salk. 273. 


Under every commitment ſhould be entered. the ſtate 
of the cauſe at the time of the render, as beſore- men- 
tioned at the beginning of this ſection. 


How if wg It was formerly neceſſary if defendant became a bank- 
—_ bange  rupt and had obtained his certificate, for the bail to fur 
pt. d | e e 
render him, and for application to be made to the cou 
for his N upon an affidavit of the facts; but it» Us 
now uſual in ſuch caſe to move the court in the firſt i- 
ſtance, without any render for leave to enter an exonmres 
on the bail-piece. Bar. 104. Cow. 824. A 
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Of the Surrender in Diſcharge of Bail. 
D. Of Circumſtances which diſcharge the Bail 


without any Render. 


There are alſo other circumſtances which entitle the 
bail to a diſcharge, and are proper graunds, ſupported by 
affdavit, for moving the court for leave to enter an ex- 
GREY OEUT » ; 


Geo, 3. Tid. 152. The reaſon of which is, becauſe it is 
out of the bail's power to ſurrender defendant. 


183 


Such as defendant, pending the ſuit, being made a If defendant be 
peer; Trmger v. Shirley, Do. 45-; or becoming a mem- m__ A 
ber of the houſe of commons; Langridge v. Flood, H. 26 


hat $0 if plaintiff declare for a different cauſe of ole 


g than what is mentioned in proceſs, or in a different coun- 
* ty, provided the proceedings be by ſpecial original, bail 
* will be diſcharged. ee hs bores 18 


WE HAVE HITHERTO SUPPOSED THAT THE DEFEND-= 
h ANT, AGREEABLE TO THE CONDITION OF THE BAIL- 
85 BOYD, APPEARS AT THE KETURN OF THE WRIT, BY 
IUTTING IN +SPECIAL BAIL, CALLED BAIL TO THE AC- 
rox, OR BAIL ABOVE, AND HAYE SHEWN HOW TO EX» 


the CEPT AGAINST, JUSTIFY, ADD TO, OPPOSE, AND PER- 
by 

the WW fect SUCH BAIL, AND ALSO HOW ro $URRENDER DE- 

v the FEYDANT IN DISCHARGE OF TAE BAIL; BUT IN CASE 


gil THE DEFENDANT SHOULD FAIL IN THIS HIS APPEAR- 
that aNCE, AND NEGLECT TO PUT IN BAIL, OR TO JUSTIFY 
ould THEM FF EXCEPTED TO, IN DUE TIME; PLAINTIFF HAS 

TWO REMEDIES. AT KIS ELECTION; THE ONE, BY GET- 

ie TAE BAIL-BOND ASSIGNED TO HIM, AND PROSE- 
gde BY © NG THE $SURETIES MENTIONED THEREIN; THE 
a V1NER, BY PROCEEDING AGAINST THE SHERIFF, TO 
mem oerl uin EITHES TO PUT IN GOOD BAIL, OR HIM» 
"ELF TO SATISFY PLAINTIFF'S DEMAND. | 


SECTION VII. 


F the Aſſignment of the Bail. bond, and the Pro- 
ceedings thereon. 


wh ch a plaintiff had, when the detendant yegleQed to 


At common law, the ouly AS mode of redreſs Remedy 


not according to 


the procels. 


at com- 

law if e- 
tendant did not 

N — put appears 
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put in or to perfect bail above, was to proceed againſt 
the ſheriff, and cauſe him to be amerced. 


The ſheriff might indeed have given up the bail-bond, 
and ſuffered plaintiff to proſecute the bail ; but this was 
merely optional on his part ; and even if he did fo, the 
aCtion could only have been brought in the name of the 
ſheriff who might at any time have releaſed it, and ha- 
raſſed the plaintiff by compelling him to reſort to a court 
of equity. To remedy this inconvenience, the ſtatute 
of 9 5 Ann. c. 16. was paſſed, for the expreſs purpoſe 

of amending the law, and by the 20th ſect. thereof, 
How enlarged the ſheriff is bound at the requeſt and coſt of the 
by ſtatute. « plaintiff, or his attorney, zo aſe him the bail-bond 

„by indorſing the ſame, and atteſting it under his hand 
« and ſeal in the preſence of two or more credible wit- 
* neſles, without ſtamp, provided it be ſtamped before 
action is brought thereon ; and if the ſecurity be for- 
« feited, the plaintiff, after aſſignment, may bring an 
e action thereupon in his own name, and the court may, 
« by rule, give ſuch relief to the plaintiff and defendant 
* in the original action, and to the bail upon the ſecu- 
«« rity, as is agreeable to zuſizce and reaſon ; and ſuch 
oy i of court ſhall have the nature and effect of 3 
defeaſance to ſuch bail-bond.“ 


The above ſtatute, by which the aſſignment of the 
bail-bond, and the proceedings thereon, are authoriſed 


and regulated, preſents three things for our conſideration: 
namely, the aſſignment of the bond; the action thereon ; 


and the equitable interference of the court in giving relief 
therein. 


(A) Of the Manner, Time, &c. of aſſigning 
the Bail-bond. 


(B) Of the Action thereon. 
(C) Of ſtaying Proceedings therein. 
A. A. The Time, Manner, &c. of aſſigning the 
Bail-bond. 


How to procure If bail above be not duly put in, or if put in, and 
alignment. excepted to, they do not juſtify in the time limited by 


the 
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iſt he rules of the court, and the plaintiff would obtain the 
bail-bond from the ſheriff, his attorney ſhould apply in 
the following manner : 


If in Middleſex, to the under fheriff at his office in Tooke's 
he Nat, Cur/itor-/Ireet ; or if in London, to the ſecondary of the 
the WE-mpter where the bail-bond was taten; or if in the country, to 
the under fheriff ; either of whom is bound to indorſe an aſſign- 
ment thereon, and deliver it to the plaintiff or his attorney, 4 ap- 
lied to. In London or Middleſex pay 58. inthe country 68. 8d. 


The manner in which the aſſignment is to be made, Of the manner 
i ſhewn by the ſtatute :—** The /eriff, or other officer, — —— _ 
at the requeſt and coſts of the plaintiff in ſuch action? © * 

* or ſuit, or his lawful attorney, ſhall aſſign tothe plain- 
tiff in ſuch action, the bail-bond or other ſecurity taken 
* from ſuch bail, by indor/ing the ſame, and atteſting it un- 
der hts hand and ſeal, in the preſence of two or more cre- 
* dible witneſſes, which may be done without any ſtamp, 
provided the aſſignment ſo indorſed be duly ſtampt, 
before any action is brought,” | 


The ſtatute does not mention any particular time in Of the time of 
which it is to be aſſigned. It is not neceſſary therefore — —_ 
to ſtay until the bail-bond be forfeited, before ſuch aſ- 
gnment is made; although no action can be brought 
thereon till it be forfeited, 


It is adviſeable, however, for the plaintiff not to take Of the effeQs of 


_ an aſſignment of the bond, unleſs he is well convinced — — 
reli che reſponſibility of the ſureties mentioned therein. — — 


For it is at his elecłkion either to have the bond aſſigned, ing it. 
or to proceed againſt the ſheriff ; but when he has made 

Juch election, by taking an afſignment, he diſcharges the 
ſheriff, and cannot afterwards reſort to him - for the 

court will not, in ſuch caſe, grant him a rule upon the 
ſneriff to return the writ. Lord Brooke v. Stone, 1 Wil. 

223. dal, 99. 


Beſides which (in B. R.) if the bail below ſhould be- 
the {come bail above, he cannot, after taking ſuch aſſignment, 
«cept to them. Sal. 97. 


1, and The taking of the aſſignment of the bail-bond is a Plaintiff not 
ed by ere voluntary act of the plaintiff ; for though the 1 os 
ſheriff 


— — — 
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ſheriff ſhould tender it to him, he cannot be compelledy 
accept of it. Rex v. Dawes, Ld. Ray. 722. 


Who muſt make Either the high-ſherif, or the under-ſherif, in tl: 

It- name of the ſheriff, muſt aſſign the bail-bond, or it wil 
be bad. Even an under-ſheriff's clerk cannot aflign ir 
Kitſon v. Fagg, Str. 60. 


Where it may There is no neceſſity for the bail-bond to be affigne| 

de made. by the ſheriff in his own county; it may be W. 
where, Gregſan v. Heather, Str. 727. Ld. Ray. 1453 
Fort. 366. | 


When plaintiff In the caſe of Sparrow and Naylor, in the court « 
loſes benefit of Common Pleas, Blac. 876. it was determined, that where 
* 885 n the plaintiff has not declared before the eſſoin day of the 
third term incluſive, after the return of his writ, he hs 
deſerted his cauſe, and is out of court, and cannot 
atterwards take an aſſignment of the bail-bond; be. 
cauſe, by the ſound conſtruction of the ſtatute 3 Ann. 
the ſuit muſt be depending when the bail-bond is 2. 
ligned, and it was plaintiff's own fault in not declarin; 

de bene eſſe. 1 | 


But not in B. R. But in B. R. the practice is otherwiſe ; and althouy) 
plaintiff does not declare within two terms after the u. 
turn of the writ, (the time allowed by that court,) 30 
he may afterwards take an aſſignment of the bail-hond, 

und the reaſon is, becauſe plaintiff is not obliged to declare 
de bene eſſe ; and if he does not, and defendant neglectsi 
put in bail, he cannot declare at all, fince he cannot de 
clare in chi until defendant has appeared by putting " 
bail. The defendant, therefore, being in fault, ongit 
not to take advantage of his wrong. erryman V. Cu. 
penter, Str. 1262. | 


What ſhall not Where the defendant is guilty of a negle& in not put 

be a waver of ting in bail in timo, whereby the bail-bond becomes for: 

alignment. (ited, the plaintiff may except to bail put in, in ord- 
to ſtay proceedings on the bail- bond, and it will not be 
waver of the aſſignment. Cowp. 769. 


B. 0 


See 
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aud the Proceedings thereon. 


ed t1 | : 5 PF 

B. Of the Action on the Bail-bond. „ 
„ The next thing which che above-mentioned ſtatute This ation is | 
r Ann authorites is, the ation on the bail-bond, to be 33388 


iin Äů as aſhignce 
che ſheritt, which remedy did not exift at common law. 


8 « If the bail-bond, or aſſignment, or other ſecurity yr 
1 el * s 4 ® © N . . . . N FE B iq . & w 4 
F en for bail, be forteited, the plaintiff in ſuch action, 419 94 
| ae ſuch aſſignment made, may bring an action and ſuit 

+55 WE thereupon in his own name.“ 


t is to be obſerved, however, that before the bringing How to proceed 
of ſuch action, the ſtatute directs, that the aſſignment fo in ſuch action. 
indorſed, as before directed, ſhall be duly famped.. 


art o 
where 
of the 


— This flamp is a double ſixpenny lamp, which is put juſt over 
7 the top of the aſſignment, and the clerk of the Namp-offic 
* Ates, in red ink, the day of the month and year when the 
un 1 | | 


8 ume was Namped. 
18 a+ it | Sy: BEIT D945 | | 
larin! : K 

: The aſſignment being thus completed, fue out proceſs in the 
ual way ; ſerve the bail with copy theresf, and afterwards de- 
dare again them, and proceed as in common actions, not bailable. 


though 

the x If the arreſt were in London, or Middleſex, the bail- At what time it 
t,) 1 lond eannot be put in ſuit till [for days excluſive after the may de brouydt 
rer aon o tlie aurit in B. KR. R. M. 8 Ann, and four duys * l 
a from the appearance day of the return of the writ in C. B., 

Wenn Rel i 8 


not ce. R. g Ann. Helis v. Mitford, Blac. Rep. 1009. F 
ting i 
ought 
v. Can. 


If the arreſt, 'were in any other city or county, bail- If the arreſt was 
bond cannot be put in ſuit till fix days excluſive. after the in the country. 
rturn of the writ in B. R., and not till eight days excluhoe 
ef the appearance day of the return of the proceſs in C. B., 
ad all procegdings to the 2 ſhall be ſet 


aide, with coſts. * Hil. 9 Ann. P. Reg. 69. 


not pu 
nes for- 


n ord So that if the writ be returnable on the /ixth in Lon- 
not be i donor Middleſex, the bail-bond cannot be put in ſuit till 


te eleventh ; if in the country, not till the fifteenth ; for 
vie tourth and eighth day mult completely expire, and if 
dunday be the lalt day, it is not reckoned. 


B. 0 


A latitat 


- 
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Sunday not A latitat was returnable on Wedneſday, and upon de. 

— if the hate, it was held, that the bail-bond could not be aſſigned 


until after Monday. For the four days are to be on: 
incluſive, and the other excluſive ; and where the founh 
day is Sunday, the party has all the next day to put in 
bail. Bullock v. Lincoln, 2 Str. 914. Ib. 782. 


In what court An action on a bail-bond muſt be brought in the can 
ſuch action mult 2, }ere the bail was given. Walton v. Bent, 3 Bur. 1923, 


be brought. 3 Wil. 348. 2 Blac. Rep. 838. Morris v. Rees. 


So if the bail-bond be given in a court of a county pa. 
latine, in an action brought there, and an aſſignmen 
thereof is made by the ſheriff, the action on the bail-bond 
muſt be brought in that court. Cheſterton v. Middleſuiſ, 
Bur. 642. | Co 


The aCtion muſt be brought in the ſame court, even 
though the bail be an attorney of another court. For, 
per cur. by entering into a bail-bond the defendant has 
waved his privileged, whether ſued jointly or ſeverally, 
Bar. 117. 3 


So that if the proceſs on which the bail-bond wa 
given, was iſſued out of the Common Pleas, the aQtion 
on the bail-bond muſt be brought there, and not in'the 
King's Bench. Bur. 1923. and vice verſa, Blac. Rep. 83). 


| If brought otherwiſe, proceedings will be ſtaid, 
The reaſon though after plea pleaded. The reaſon of the above 
thereof. practice is founded on the conſtruction of the 4 Ann. 
c. 16. Becauſe the court wherein ſuch action is brough!, 
is empowered to give a general relief to the plaintiff an 
defendant in the original action, upon equitable term, 
which no court can properly do, as they cannot judge 0! 
the merits, except that in which the original action 
brought, and before which the action on the bail-bond 1 
depending. Blac. 839. 3 Wil. 348. 


Exceptionto the But this rule only holds where the action is brought 
avove rule. by the plaintiff as aſſignee of the ſheriff, and which 1s 
grounded on the 4 Ann. c. 6. ſ. 20. ; for it does not ex. 

tend to aAions brought by the fheriff himſelf, on -= , 

Nu, 


dec 
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N. and the Proceedings thereon. 
bond, as ſuch actions may be brought in a different court 
| 0. Wan that where the original action was. C. B. T. R. 631. 


Scl But the veme in an action upon the bail-bond by plain- = what county 
if, as aſſignee of the ſheriff, may be laid in any county, be ldd. 
ince the aſſignment may be made * ng: by the ſheriff. 


t n Gregſon v. Heather, Str. 727. Ld. Ray. 1455. 


In an action on a bail-bond, the defendants are not tq It is not a bail- 
de held to ſpecial bail, for that might occaſion bail ad able action. 
90) tum; but you mult proceed therein by ſervice of 
proceſs, as in other aCtions not bailable ; for which ſee 
ante, Chap. 3. | 


bs The manner in which the bail-bond was aſſigned, Of the declara. 
bond 


f ought to be ſet out in the declaration, to ſhew that it was tion in ſuch ac. | 
} 


done purſuant to the ſtatute ; but, although not accurately 
ſtated, the omiſhon will be aided by judgment by default. 
Mifflin v. Morgan, Ld. Ray. 1564. 


even 

- *. Bail bond may be ſued by the executors of the aſſignee. Executors of aſ- 

"all, % v. Stevens, P. Reg. 68. ſignee may ſue. 
In an action on a hail-hond the arreſt is not traverſable, arreſt not tra- 

wad therefore none need be ſhewn ; otherwiſe it would be a verſable. 

ic BY 0 avoid all bail-bonds civilly taken, without ex- 

1 wing the party by an arreſt. //atkins v. Parry, Str. 444. 

84 aley v. Fitzgerald, Str. 64.3. 


But the iſſuing of the proceſs is traverſable ; ſo that But the iNuing 
plaintiff may plead, that no ſuch bill of Middleſex, &c. of the proceſs 
ſued ; becauſe, if no ſuch writ iſſued, the bail-bond is, i- 


es % /a&s, void, and conſequently the plaintiff has no 

** round of action. Saxby v. Kirkus, Say. 116. £2, 

oi We have already, in part, treated of the extent of the ; 
AE , | How far ſheriff” 

"ge : ability of bail, ante, p. 155., and cited the cafe of Fack- bail are liable by 


n and Haſſell, Do. 330.; but what was there ſaid, muſt the bail-· bond · 
& conſidered only as relating to the liability of 647“ 
de when proceeded againſt upon their recognizance, 
nd not to the ſheriff's bail, or bail below in actions 


Af dainſt them upon the Ba bend; for although the former 
p a. be only liable to the extent of the ſum ſworn to and 
n uct cofts, 
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cofts, yet the latter are held reſponſible for the whole of 1); 
aebt and coſts, if they do not exceed the penalty of the 
bond; and this in both courts. 


Thus in B. R. in Orton and another v. Vincent, Cow. 11, 
the caſe of Savage and Mĩſt is cited; in which, cauſe be. 
ing ſhewn why, upon payment of eleven guineas (the ſun 

{worn to), and coſts, all proceedings on the bail-bond 
Jould not be ſtayed ; the court diſcharged the rule, and 
held, that the plaintiff in the ad ion was entitled to reco- 
ver not only the ſum {worn to, with coſts, but the whole 
debt due; and it was in the principal cafe laid down x; 
the ſettled practice, that where the plaintiff might have 

had judgment againſt the original defendant, the bail 
below are liable tor the whole debt and coſts, 


And in the court of C. B. it has been lately ſettled ij 
be the practice there, that the bail below are liable to the 


whole debt and coſts, to the full amount of the penalty in 
the bail-bond. Miteſiell v. Gibbons, 1 C. B. T. R. 76. 


C. C. Of ſtaying and ſetting aſide Proceedings on 
| X the Bail. bond. 


'This part of the Tt has been before obſerved, that the ſtatute 4 & 5 Ann, 
ee autho- authoriſes three things; iſt, The aſſignment ot the bal. 
Oy 4% s bond; 2d, The action thereon ; and 3d, The equitable 
interference of the court to give relief to the parties. G. 
the two firit we have already treated; it only remains ts 


make a few obſervations upon the lait. 


which gives the This equitable juriſdiction is given by the ſtatute in the 

court an equit- following words: ** And the court where the action 

able juriſdietion. . brought may, by rule or rules of the ſame court, gi 
*«« ſuch relief to the plaintiff and defendant in the origins 
« action, and to the ba] upon the ſaid hond, or other i 
'* curity taken from ſuch bail, as is agreeable to juſtice 
or reaſon ; and that ſuch rule or rules of the ſaid coun 
*+ ſhall have the nature and effect of a deteazance to 1uch 
* bail-bond or other security tor bail.“ 


The nature of The nature of this relief depends upon the circum: 


the reef afford ſtances of the caſe. If the aſſignment of the baii-00! 
ed is to ſay the 
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has been regularly made, the relief granted by the court proceeding 
is to /iay the proceedings: but if the aſſignment of the or to ſet them 
bond has been irregular, the relief then is to /et aſide the ade. 

proceedings. 


Ve ſhall therefore briefly conſider 


(C 1.) In what Caſes, and upon what Terms, Proceedings 
on the Bail-band will be ſtayed, 


(C 2.) In what Caſes the Proceedings will be ſet aſide. 


8 
(C 3.) In what Manner the Proceedings are to be flayed, 
or ſet aſide, 
(C1.) In what Caſes, and upon what Terms, the Proceedings (C 1.) 


will be flayed. 


In order that the plaintiff may not be delayed or The intent of 
defeated in the proſecution of his ſuit, the additional the ſtatute, and 
remedy of proceeding on the bail-bond is given him by — 
the ſtatute 4 & 5 Ann. in caſe the defendant does not courts proceed 
appear (that is to ſay, put in and perfect bail above) in in ſtaying pre- 
due time; for if he does, the condition of the bail-bond Cedings, 
tothe ſheriff is then fulfilled, and the bail below are, 


1/o fatto diſcharged. 


The chief object therefore is, to enforce the defend- 
ant's appearance. 


But although the defendant may have neglected to ap- 
pear within the time allowed, and by reaſon thereof the 
pantiff may have regularly brought his ation on the 
alignment of the Ur: 4 yet it the defendant ſhould 
be atterwards willing to put in and perfec bail in order 
o go on with the original action, and to try the merits, 
and if the plaintiff be in no reſpect prejudiced thereby, it 
would ſurely be contrary both to reaſon and juſtice were 
tie defendant tobe excluded from ſo doing. 


t was therefore, upon the principle of doing juſtice 
© all parties, that the ſtatute authoriſed this equitable 
nterterence of the courts of which we are now treating. 


To enumerate the particular caſes in which this re- 
ich 4 granted, would be endlels. 


[t 
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In what caſes 
proceedings are 
aid, 


and upon what 
terms. 


has loſt a term, 
and been de- 
clared going to 
trial. 


Bail-bond then 
ſtands as a ſecu- 
ry. 
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It may be taken as a general rule, that proceedings on 


the bail- bond (notwithſtanding they may be regular) wil 
be ſtayed in all caſes where the plaintiff” can be put in a 


good a condition as he would have been in provided the defend. 


ant had been guilty of no laches. 


The inconveniences reſulting to the plaintiff from the 
defendant's negligence in not perteCting bail are, the dt. 
lay occaſioned thereby in the original action, and the ex. 
pence attending the aſhgnment of the bail-bond and the 
proceedings thereon. 


To remedy theſe inconveniences, certain terms are im. 
poſed upon the defendant, to which he muſt accede, 2 
the conditions upon which the proceedings on the bail 


bond are to be ſtayed. 
Which terms uſually are, that the defendant ſhall pe. 


ect bail in tlie original action, receive a declaration, pleat 
i ſuably, take ſhort notice of trial, and pay the coſts tu, 
taxed by the maſter incurred by the bail-bond being aſſigned ani 
by the proceedings thereon. 


Thus the plaintiff is reimburſed his expences, and get 
to trial in the original action in as ſhort a time as he 
otherwiſe would have done. | 


How, if plaintiff But it ſometimes happens that the defendant is guilt 


of a double neglect; firſt, in not putting in and perfect 
ing bail in time, and thereby ſuffering the bail-bond to be 
proceeded upon; and then in not applying with all due 
diligence to get the proceedings on the bail-hond ſtaid 
So that by reaſon of this delay, the plaintiff may have 
actually 4% a term, or have been hindered from gol! 
to trial ſo early as he might have done, and therefore 
cannot now be put in a condition altogether ſo good 3 
he would have been in, proyided the defendant had deci 
guilty of no laches, 


Still, however, the court will exerciſe theirequitabie 
juriſdiction in granting relief to the defendant ; but i 


der to do the plaintitF as ample juſtice as poſſible, and 


to make him a kind of compenſation for the loſs of time, 
an 
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and the conſequent delay in the original ſuit, they add, 
in ſuch caſes, a further condition to the terms above- 
mentioned, namely, that the bail. bond ſhall land as a ſecu- 
rity for plaintifh's debt and cofts if he recovers in the original 


action. 
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In the court of Common Pleas indeed the plaintiff In C. B. judg- 
has judgment on the bail-bond to ſtand as a ſecurity, and —_ 3 
execution only is ſtaid thereon ; Bar. 85. But the = not ſo — 
court of King's Bench does not go the length of giving B- R. 
the plaintiff judgment, but only of permitting the bail. 
bond itſelf to ſtand as the ſecurity, and for the proceed- 
ings thereon to be ſtayed. Imp. 1 50. 


ln either caſe the advantage to the plaintiff is ob- 
vious, as he hereby gains a double ſecurity ; and this is 
always given him when, by defendant's negligence, a a 
2 term, or the opportunity of trial, is loſt, and the plaintiff 
unot be put in as good a condition as if he had not been 


N. delayed. 

t uſed formerly to be held, that it was incumbent on How far plain- 
4 the plaintiff to quicken the defendant, and to do ever tif muſt quicken 
d gets W : : 4 defendant. 
as be ing in his power to forward the proceedings, otherwiſe 

the bail-bond would not be allowed to ſtand as his ſe- 

uity, | 
gulf WI Tuns; | RN 
erfec- us it has been refuſed, becauſe the plaintiff had not 
1 robe lared de bene efſe, which he might have done, and had 
all due bereſore himſelf not uſed his utmoſt diligence. ard 
| (aid. i Alderton, P. R. 71. 
y have i | 
J going But it has been ſince determined, that plaintiff is not He is not bound 
Han. wid to declare de bene efſe, and therefore his not doing oy de 


Wi ſhall not be imputed to him as a laches to deprive him 
>: been the benefit of the bail-bond as a ſecuricy. Merryman 
Carpenter, Str. 1262. 


Nitable If, however, the delay which he complains of, has been But he ought to 
{bu in (i ly owing to his own negligence, the court will not zur Þail-bondin 
Je, anl deer to take advantage thereof; as if he does not diligence. 
mom e bail-bond in ſuit ſo early as he might have done, 


Uefendant, when it is put in ſuit, immediately applies 
to 


* f ? R * 3 x — 
- & —_—_ i * 
* — r rr i my * 
© 82 
* 2 - 2 22 — * n 2 2 
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to my the proceedings, the court will ſtay them upon 
the uſual terms, and payment of coſts, without granting 
the bail-bond as a ſecurity, becauſe the delay was occas 
ſioned by plaintiff's own default. Hutchinſon v. Hard. 
caſtle, Bar. 103. 


The effect ofthe When the proceedings are thus ſtayed, and the bal. 

bail-bond ſtand- hond ſtands as a ſecurity, if the plaintiff: ſucceeds in the WI, 

ing as a ſecurity _._. - - 

in B. K. original ſuit, and afterwards renews the action on the 
bail- bond, the bail cannot plead that their principal con- 
peruit ad diem ; but the court will give leave on motion 
to enter up judgment againſt them immediately. Otwa 
v. Cokayne, Bar. 88. Nor can the bail diſcharge then- Wi, 
ſelves by a ſurrender. 90 


In C. B. But in C. B. the judgment (as before obſerved) is a. . 
| lowed in the firſt inſtance, ſo that plaintiff has afir- n. 
wards nothing to do but ſue out execution, 


Courts inclined The inclination of the courts is to extend this equitab Wi; 
2 this relief of ſtaying the proceedings, to every poſſiple cal 
3225 where juſtice ſeems to call for it; inſomuch, that cr 

after a verdiet on the bail-bond, proceedings have bea 


f 1 
ſtayed, xe 
1 | Jab 
Even afterver- In C. B. defendant being arreſted in an action by a. 
— eee attorney for fees, entered into a bail-bond with fur 
ings have been ties, which, for want of bail, was aſſigned, and acti u 
ſtayed, brought thereon, wherein plaintiff declared; delencarM!e: 
pleaded non eſt factum, and after verdict defend. 
moved for leave to file bail in the original action on pal) 
ment of coſts, and conſenting that plaintiff might H hz 
judgment on the bail-bond to ſtand as a ſecurity tor , 
plaintiff ſhould recover; and produced an affidavit, 4 7; 
he never, in his own ſeparate capacity, employed pla: Wn] 
as his attorney, and that he had a good defence; win; 
upon the rule was made abſolute. Birch, one, &c. Wii! ti 
Graves, Bar. 74. Ie fit 
Sa; 


— moſt bal The above, therefore, are the moſt uſual caſes in whi 
calcs are, where 4 > hoax _ ” = 1 1 
e the procerdings on the bail-bond are ſtayed ; nan gy » 
wiſhestotry the Where the defendant in the original action wiſhes tn. "Ing 
merits. let in to try the merits; and ſuch are the terms unt 
which he is permitted fo to do. g 


ow 


Of the Aſſignment of the Bail. bond. 


t But there are other grounds upon which the courts Other grounds 
* 1 . or {txyivg pro- 
will ſtay the proceedings . 


5 


Such as the death of either the plaintiff or defendant if either party 
in the original action, provided ſuch death happens pre- ns OP 
vious to the time when judgment could have been ob- . 


l tained, had the defendant put in and perſected bail in 

ine ume. - 

the 

on- For the rule with reſpect to the death of the defend- The general rule 


ion is, that where the plaintiff might have had judgment as to the terms 
- Pry 3 , upon which 

wa) WY -zainſt the original defendant, in cafe he had been guilts they ure flayed 

den- oer no negligence, the bail below are liable for the whole in ſuch calc. 

debt and coſts, and not merely the ſum ſworn to. But 

where the plaintiff could not have had judgment in the 

original aCtion, the proceedings may be ſtayed upon pay- 

ment of coſts only. Orton and others, v. Vincent, Cow. 51. 


15 dl 
alter- 


And with reſpe& to the death of the plaintiff, the rule 


ate bo is, that if the plaintiff in the original action dies be- 


le ce judgment could have been recovered therein, pro- 
t eedings ſhall be yen Willoughby v. Rhodes, Bar. 70. 


e beet WW? not till after judgment might have been obtained, his 


xecutor may proceed on the bail-bond, and the bail are 
able for the debt and coſts. Nutkins, executor, v. III. 
1 by WF, Bar. 96. 
h lute⸗ 


aaa Which rules are founded upon the equitable principle The reafon 
elena ray mentioned, and by which the courts are governed thercot. 
efencal ſaying the proceedings; namely, that the plaintiff 

on pe be put in as good a condition as by would have been 

ght . had the defendant been guilty of no laches. | 


for wh 


od \. | . . | . . . 
avit, pon the ſame principle, where the capias in tlie ori- To what extent 
d plat nn! action was returnable firſt return of Hilary, and it is carried, 


„ When endant had obtained time by ſeveral orders to perfect 
c, &c. ul the laſt day of that term, taking notice of trial for 
© fittings after, but bail not being perfected, the bond 
5 ailipned and put in ſuit, and detendant in the original 
on died 8th of April, whereupon the bail applied to 
proceedings upon payment of coſts, the defendant 
ung died before judgment could have been obtained 
alt him; a rule niſi was granted. But upon ſhewing 

O 2 caule, 


s in he 
＋ name, 
iſhes 0? 
erms N 


; 
ly 
| 


x 
| 
| 
| 
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cauſe, the rule was diſcharged, the court ſaying plaintif 
had been delayed ; for if detendant had nerfeQed bail in 
time, plaintiff might have tried his action at the ſitting 
after Hilary; and by ſtatute 17 Car. 2. might have en. 
tered his judgment therein after defendant's death. 
Morley v. Carr, Bar. 112. 


An exception nut if the plaintiff, from his own default, negleAs to 

. take an aſſignment of the bail-bond, and proceed thereon, 
and thereby occaſions a delay, and the defendant dic: 
before judgment obtained on the bail-bond, the pro- 
ceedings will be ſtayed thereon upon payment of coſt 
only. 


If plaintiff has The original action was in Michaelmas term, and fc 
been guilty of want of bail above, the bail-bond was aſſigned in Fe- 
bail bond in > bruary, after which defendant died, and bail moved t: 
ſuit. ſtay proceedings, plaintiff not having got judgment 
the bond. Ou hearing counſel, the court ordered pre- 

ceedings to be ſtayed on payment of coſts, being of op- 

nion that the matter was never carried further, than the 

bail- bond ſtanding as a ſecurity for what ſhould be reco- 

vered on the original trial; and if that had been the caſe 

and defendant had died before the trial, the ſuit woulc 

have been at an end. The plaintiff might have proceedet 

more ſpeedily ; and if inconvenience — to him, | 

is his own laches. Heath v. Aſtley, Bar. bi. Davenpn 

v. Hall, ib. 62. . 


rl Again, if the defendant in the original action, become 
w et A bankrupt, and obtains his certificate, and afterwards tit 
cate, bail-bond be put in ſuit againſt the bail, proceedings ul 


be ſtaid. Sanders v. Spincks, Bar. 105. 


ſometimes a But if the defendant in the original action did not d. 
ground for ſtay- tain his certificate until after the bringing of the acti 
0 upon the bail-bond, (though ſuch certificate was found 


upon an act of bankruptcy prior to the bringing of 0% 


action upon the bail-bond,) the bail-bond is not Hoch be 

diſcharged, although the original debt is, becauſe the x. 

tion upon the bail-bond was for a new and d:/{mf canſ ] 

attim. Cockerill v. Ouuſton, Bur. 436. 5 
a A 


Sud (ee. 
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N Such certificate indeed would have diſcharged the pro- 
1 ceedings depending againſt bail in an action upon the 
1 old debt, if they were not already fixed. Moolley v. Cobbe, 
th, Bur. 244. 


Where the defendant in the original action, becomes Plaintiff may 


2 a bankrupt, plaintiff may prove his debt under the com- nder his debr | 
on, miſſion, and afterwards, provided the defendant has not miſſion, and yet 
* obtained his certificate, and does not put in bail above, proceed on bail- 
pro- may proceed upon the bail-bond; and this, although two * 

coſts terms have elapſed ſince the writ was returnable. 


The defendant was, on 18th July 1783, arreſted on 
d fo a bill of Middleſex, returnable on Thurſday next after 

\ Ba. the Morrow of All Souls, and gave bond ; he became a 

4 bankrupt before the return of the writ, and the plaintiff, 

+ 12th Auguſt, proved his debt : the defendant did not put 

pr. in ball above, as he ought, four days aſter the return, nor 

* opi- BF Aud che plaintiff proceed by filing a declaration. The de- 

in the ſendant not having obtained his certificate, plaintiff, 3oth 

April 1784, took an aſſignment of the bond, ſued out and 

ſerved writ thereon, and declared iſt May. Defendant 

laid theſe facts before the court, and moved to ſet aſide 

the proceedings. Upon ſhewing cauſe, it was alleged, 

that the caſe in 2 Str. 1262. was in point, and on the Although he has 
part of the defendant it was contended, that the plaintiff laid by and 

not having delivered a declaration within two terms, he ba 3 po 
was out of court, and therefore ought not to take the for two terms. 
bond, and that his having proved his debt under the com- 

miſſion, he had waved all proceedings. But the court 

held, that nothing was a performance of the bond but 

putting in bail above, and diſcharged the rule. Carmi- 

chael v. Chandler, Imp. K. B. 150. 


Again, if through a mere miſtake of the defendant, or Another ground 
his attorney, the bail-bond has been put in ſuit, the court of ſtaying pro. 


will ſtay the proceedings, in order that ſuch miſtake may dings, 
be rectified. 


Deſendant moved for ten days time to put in bail; and here bail bond 
chat upon putting in good bail, paying coſts, pleading the is aſligned 
zeneral iſſue, and taking notice of trial within term, pro- *®70ugh a mere 


eedings on the bail-bond might be ſtayed. On ſliewing wr _ 


O 3 _ caute, 
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cauſe, it appeared that plaintiff had ſued out a te/tatur 
attachment of privilegefrom Middleſex into Vorkſhire, 
and bail was taken as in a country cauſe, and filed with 
the filazer of Yorkſhire, (inſtead of being filed with the 
prothonotary,) and in order to give defendant time to 
reCtify the miſtake, the rule was made abſolute. Garnet! 


v. Heaviſide, Bar. 63. 


r . RET Io * 


In another caſe, the writ was returnable in Michael- 
mas term; bail was taken before a commiſſioner, notice ] 
| thereof given, and the bail-piece was tranſmitted to de- { 
1 fendant's agent; he incautiouſly filed it with the filazer, 


t 
| who as incautiouſly received it without being allowed by t 
| a judge; plaintiff laid by till Eaſter term, and then put the \ 
3 bond in ſuit. The court ordered the filazer to attend a 0 
| judge for his allocatur, xi plaintiff leave to except \ 
| againſt the bail, and ſtayed proceedings on the bai]-bond; 


| and it being urged, that plaintiff had loſt a trial, the 
4 court ſaid it was through his own laches. Bar. 103. p 


Of ſtaying the The laſt ground which I ſhall mention for —_— the f 


proceedings, proceedings is, upon payment of the debt and coſts. { 


upon paymentof Proceedings on the bail-bond will be ſtayed upon the 

debt and colts. payment of the principal, intereſt, and coſts, into court, 
Butler v. Rolls, 3 Selk. 56. ; but not after notice of trial b 
given ; unleſs it be paid within ſuch time as not to delay 1 


plaintiff from going to trial. Ib. 6 Mod. 25. 2 


What coſts muſt In debt on bail-bond, defendant moved to ſtay pro- 

be paid. ceedings, having paid his principal's debt and his own 
coſts, all but forty ſhillings, which he had tendered. Bu ol 
the court of C. B. on confidering precedents, held that th 
the coſts of tlie actions againſt the principal, and the oth d: 
bail, muſt alſo be paid before proceedings could ſtay. I 
Falter v. Carter, Blac. Rep. 810. 


(C 3.) In what Caſes Proceedings un the Bail-bond will * WM b. 
{ct atide. it 


2 
FO 
— 


It has been before obſerved, that if the aſſignment o 
the bail-bond, and the proceedings thereon, —f been 
regular, the relief granted by the court is, to ſtay the pro- nt 

ceedingꝭ WF 
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ceedings, which is done upon certain terms agreeable to 
the circumſtances of the caſe, and always upon payment 
of coſts ; becauſe ſuch proceedings could never have been 
regular unleſs the defendant had been in fault. But if 
ſuch proceedings are zrregular, the relief then granted is, 
to /e a/ide the proceedings, and the plaintiff to pay the 
colts incurred by ſuch irregularity. 


el The grounds of application, therefore, to ſet aſide the Upon what 

ice proceedings, muſt be as various as the irregularities them- grounds pro- 

le- ſelves; and theſe may be either in the writ, or the re- „ 

er, turn, or in the arreſt, or in excepting to the bail, or in gularity. 

by the bail-bond itſelf, or in the a//ignment thereof; and 

the which, in a great meaſure, may be collected from the 

da different ſections in the former part of this work, under 

>; which the reſpective heads of practice are treated of. 

nd, 

the If a rule be obtained to ſhew cauſe, &c. * and why all If bail. bond be 
proceedings in the mean time ſhould not be ſtayed,” and e 
pending ſuch rule and aſſignment of the bail bond is taken, Art. 

the it will be ſet aſide, as having been made too ſoon, becauſe 


the proceedings are totally ſuſpended by an act of the 
court. Swayne v. Crammond, 4 D. & E. 176. 


1 the 
ount, If an aſſignment be made of the bail-bond, and pro- If defendant 

trial ccedings, even to judgment and execution againſt the died between 
delay the arreſt and 


bail, had thereon, where the principal died between the 
arreſt and the return day of the writ, court will ſet ſame 


alide. Hutchinſon v. Smith, 8 Mod. 240. 


return day, 


pro- 
OWN So if the bail-bond be aſſigned after the death of the or before aſſign- 
But original defendant, the court will ſtay proceedings againſt e 
J that the bail. But if it appears, that plaintiff knew not of the ; 
> other death of the principal, they ſhall pay cofts. King /ton v. 
ſtay. Filloway, 1 Com. Dig. 492. 374. 
8 So if defendant has ſurrendered in diſcharge of his If deſendant has 
bail before tlie bringing of the action on the bail-bond, 3 
tis a ground of application to ſet aſide the proceedings. 
ent 0! Nor is it any objeCtion, that the ſurrender was made What ſurrender 
e been after an exception againſt the bail, and without their juſ- good. 
e pro dying. Phillimore v. Moore, Bar. 117. Blac. 758. 1179. 
eding) WF Vide ante, ſec. 6. A. 


O 4 But 
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Of the Afjignment of the Bail-bond. 


But a ſurrender of the defendant made to the ſheriff 
before the return of the writ, and before bail put in, is 
not ſuthcient to ſtay, or ſet aſide the proceedings on bail. 
bond, as nothing can be a performance of the condition 
of the bail bond, but putting in bail. Harriſon v. Davie, 
Bur, 2683. | 


(C4) (C4) In what Manner the Proceedings are to be ſtayed, er 
| fet aſide. 


| N er The manner in which proceedings are ſtayed, or ſet 

aſide by ſam- aſide, is either by a ſummons before a judge, or motion in 

mons or mo- court. If in vacation, the former will do, or even in 

tion, term, if it be merely a common caſe, to ſtay proceedings 
on payment of coſts; but if it be to — proceedings 
when plaintiff has loſt a trial, it ſhould be the latter, and 
the court ſhould be moved on a ſpecial affidavit contain- 
ing the merits. So to ſet aſide proceedings for irregu- 
larity, ſhould be by motion; and this the rather, becauſe 
the court will ſubje& the defendant to the coſts incurred, 
Except in vacation, then in both of the laſt-mentioned 
cafes, ſummons will do. 


Which ſhould The ſummons ſhould be taken out, or the court be 


3 without moved without delay, fo ſoon as the action on the bail- 
1 850 bond is brought. 


1— The ſummons ſhould be intitled, in the original aclion. 

inti | 

In B. R. notice In B. R. notice muſt atthe ſame time be given, that de- 

mult be qr to fendant will put in and perfect bail on ſuch a day, (which 

lac bat, © ſhould be two days excluſive of the day given, ) and plain. 
tiff may, if he thinks fit, except to ſuch bail without 


any prejudice to his action on the bail-bond. 


How in C. B In C. B. indeed, defendant cannot move to ſtay pro- 
ceedings on bail-bond before he has put in and juſtific 
bail in the original action. Boughton v. Chaſfey, 2 Wil. b. 


In B. R. plain- It was formerly the practice in B. R. that if, after re- 
„* geh bai gular bail had been put in, plaintiff excepted thereto, ! 
kbont its be Was held a waver of proceedings on the bail- bond; ſo 


ing a waver» that did he not except to them, he might be put off w 


de 


of 
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Of the Aſſignment of the Bail bond. 


bad bail in caſe the proceedings on bail-bond were ſet afide ; 
and did he except to them, he himſelf waived the proceed- 
ings on bail-bond ; which the court deeming a great hard- 
ſhip, made the following rule, that Whenever the de- 
ſendant is guilty of a neglect in not putting in bail in due 
time, by which the bail-bond becomes forfeited, the notice 
(in caſe the party means to put in bail in order to ſtay pro- 
ceedings on the bail-bond) ſhould be, that he will put in and 
terfeft bail ſuch a day (analogous to the caſe where the 
theriff is ruled, who, before he can diſcharge himſelf, muſt 


| cive notice that he will put in and perfect bail); and in 
chat caſe, the plaintiff may oppoſe the bail in court with- 


out its being a waiver of the bail-bond. Boldero v. Gray, 
Cow. 769. 18 G. 3. B. K. 


When the judge's order is obtained, or the rule granted 
to ſtay proceedings, which is upon terms, and always that 
the defendant ſhall pay coſts, to be taxed by the maſter, it 
i incumbent upon the defendant immediately to get an ap- 
pointment thereon from the maſter to tax the coſts, and to 
ſerve a copy upon plaintiff's attorney; and when the coſts 
are taxed, to pay the ſame without delay. 


When the court is moved to ſet a/idr proceedings for ir- 


Fitt's attorney; a copy of which notice, together with an 
affidavit of the ſervice thereof, mult Le produced in court to 
lupport the motion. 


After the proceedings on bail-bond are ſtayed, defendant 
not plead in abatement to the original action, but muſt 


cad in chief, Salk. 519. 


SECTION VIII. 


f proceeding againſt the Sheriff, called ruling the 


He riß. 


It has been before obſerved, (page 183.) that in caſe the 
itrendant ſhould not appear according to the condition of 
ne bail-bond, and put in and pertect bail above in due time, 
he plaintiff has two remedies at his election ; the one, by 
«ting the bail-bond aſſigned, and proſecuting the lureiies 
mentioned 


regularity, proper notice thereof ſhould be given to plain- tion to let aſide 


What ſteps muſt 
be taken by de- 
endant, When 
order is obtain 
ed, or rule 
granted. 


Not ice of mo- 


proceedings 
muſt be given. 


Deſendant can. 
not atterwards 
plead in abate- 
ment. 
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mentioned therein, which was conſidered in the laſt ſcc. 
tion; the other, (of which we are now about to treat, } hy 
proceeding againſt the ſheriff to compel him either to pu 
in good bail, or himſelf to ſatisfy plaintiff's demand. 


Plaintiff cannot This made of redreſs againſt the ſheriff cannot he had i 

rule the ſhcriff 9 b 

after aſſignment Plaintiff has once taken an aſſignment of the bail-bond, 

of bail bond. for ” that very a& he makes his eleCtion of the remedy 
to which he means to reſort, and thereby diſcharges the 
ſheriff, Whenever, therefore, the defendant fails in pu- 
ting in and perfect ing bail in due time, and the plaintiff i 
not well ſatisfied with the reſpontibility of the fſuretic 
mentioned in the bail-bond, he muſt avoid taking an aflign- 
ment thereof, and he will then be entitled to proce 
againſt the ſheriff. 


Explanation of The ſheriff has the execution of all writs and proce. 

_ rb When an action is commenced, the writ upon which the 

«I che c defendant is to be arreſted is directed and delivered to tht 
ſheriff ; he either makes the arreſt himſelf, or iſſues hi 
warrant to one of his bailiit's to make it. The party be. 
ing arreſted, enters into the bail-bond, (of which fo much 
has been already ſaid,) conditioned. for his appearance a 
the return of the writ, which appearance is putting in and 
perfecting bail above. If, therefore, upon the retum d 
the writ, or within the time allowed by the practice of tit 
court for that purpoſe, the defendant does not fo appes, 
the plaintiff has a right to call upon the ſheriff, to knos 
in what manner he has executed the writ delivered to hin 
at the plaintift's ſuit ; and this is done by obtaining a rule 
of court for the ſheriff to return the writ. The ſliert 
having, in fact, taken and arreſted the defendant, can on 
make his return accordingly ; for otherwiſe an action « 
the caſe might be brought againſt him for a falſe retum 
le therefore returns the writ, indorſed ccpi corpus; att 
which another rule is obtained for him to bring in the bid 
Being unable to comply therewith, as the defendant 1s 2 
large on the bail-bond, the ſheriff is now compelled enthe! 
to put in and perfect bail above to the action, which 1s the 
main object of this proceeding againſt him, and which it 
is permitted to do to exonerate himſelf, or he muſt himle 
anſwer the plaintiff's demand]; for if he fails to bring in 
body, plaintiff, at the expiration of the rule, may obtain 
attachment againſt the theriff, by which he is then fixed 
tlie paymcut of the plaintitt's debt and colts, 


Ti 


de 
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called ruling the Sheriff. 
ee The mode of proceeding againſt the ſheriff is as follows : 


) by 
In C. B. 


> put In B. R. 
Upon the return day of the Upon the firſt day of term, or How to rule the 
writ, take out a rule from the quarto die poſt of any other re- ſheriff to retuen 


- Ir wc — o—o—_— IO oo Ae 


wy derk of the rules, to return turn, get a rule from the ſecon- the Witte | 
= 9 the ſame ; pay 48. if in Lon- dary, pay 48. 0d. 1 
| WW in or Middleſex it is a four- | 
$ Us day rule; if elſewhere, ſix days. | 
fe: Serve copy of rule (if in Lon- 
wu > i cn) on the deputy ſecondary, at 
ret e office in the Poultry, or 
1 Food ſtreet, where your war- 
cect BN rant was taken out. Tf in Mid- 
dleſex, at the Shai office in 
oceß. i 7::#'5-court, Curſitor-ftreet. 
h the le time of ſervice fhew the 
to gina rule, and put upon the 
es his Y the officer's name who ar- 
ty be. reſted defendant ; at the expira- 
much ef tHe rule, earch with the 
nce u cuſtos brevium, at the Trea- Cuſtas Brevium, Brick- 
in a" J'ury-chamber, Weſtminſter- court Temple. 
tum of ball. for return of writ. Fit 
of the “ returned cepi corpus, and bail 
app, “ put in, in due time (but not 
 knox therwiſe), immediately except 
to hin Ct them before the ſervice How to rule him 
r a rule any other rule; then, at the do bring in the 
ſhert me ice, get another rule on body. 
an onlr lerif to bring in the body, Carry this rule to the filaxer, 
tion d, 15, as before, a four-day who will give you a rule for 
return Bl London or Middleſex, eri f to bring in the body; take 
;; afe * a fix-day rule elſewhere. :},at to the ſecondary, who will 
he b e thereof on fheriff, give you a rule peremptory t9 
ne is NF. hun, as before, and bring in the bady. 
d either . e bail do not juſt fy on or 
h is e the expiration / the rule, 
-hich be ke an affidavit of the ſervice 
him f the rule, and let counſel mode 
ng in * attachment againſt the 
obtain Z 0 for Not bringing in the 
ved Purſuant te rule. 


Tix 


Bur 
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How to move 
for an attach- 
ment againſt the 
ſheriff. 


OF THE PROCESS lch. Ir 
Of proceeding againſt the Sheriff, 


But if after the rule to re- 
turn writ, upon ſearching at the 
Treaſury-chamber, no writ be 
found, or if, after the rule to 
bring in the body, na bail be put 
in, either by ſheriff or defend- 
ant, or if bail be put in, but do 
not juſtify, then move for an at- 
tachment (a) again/t the ſheriff (a) By rule in B. R. Mit. 
upon an affidavit, fiating, in the 32 G. 3. it is ordered, that i 
firſt caſe, „ the ſervice of the future all writs ſhall be return 
rule annexed, the ſearch with bythe fheriff on the day in whith 
the cuſtos brevium, the term the the rule for returning the ſan: 
writ was returnable, and none ſhall expire, and in defaii 
to be found; and in the ſecond, thereof the plaintiff” /hall be a 
« the ſervice of the rule, and liberty to move for an attach: 
that no bail has been put — ment on the next day. 
the ſaid defendand, the ſame 
having been ” rg for with 
the proper officer ;'” and in the 
third, ** that the defendant did 
put in bail, but hath not juſtified 
the ſame, and the rule for kring- 
ing in the body is expired. 


Get the rule, in the evening, Get rhe rule, in the even, 
at the clerk of the rules ps at the ſecondary 9 for attach: 
the attachment, carry it to the ment male out ſame yourſelf, vr 
crown-office, and one of the 28. bd. ſtampt parchment, can) 
clerks there will make out your it to the prothonotary's; gun 
attachment ; pay 1 38. 4d: ; car- 1s, 4d. ſealing 7d. 

ry attachment to the coroner, 

with your bill of coſts, who 

makes out warrant thereon, and 

attaches ſheriff. On return 4 

attachment, call on coroner, who 

will pay you the money; if he re- 
fuſe, get a rule at the crown- The ſecondary's. 

office for him to return the writ 

of attachment ; if not returned, 

make affidavit thereof, and court 

will grunt an attachment, and 

dirett it to be executed by two 

elizors, bcing two per ſons named 

for that purpsſe by the _ 

| „ 


enim, 
attack: 
bl, 
, cum 


zung 
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called ruling the Sheriff, 


Of Proceed ngs where Sheriff is 


out of Office. 


Il hen ſheriff goes out of of- 


within fix months afterwards 
#1 return the writ. 

Formerly the proceeding could 
mly be by diſtringas, as fol- 


bs > 


Get a rule for that purpoſe, 
{naming hum as laft fheriff,) 


ſerve it as above, I he return 


fee, he muſt be called upon | 


In C. B. get a rule at the ſe- 


How if ſheriff is 
out of office. 


condary's, as , „. /heriff 
h 


to return the writ ; i} he returns 


cept corpus, fue out a diſtringas, cepi corpus, get a note of ſame 
in order to compel him to bring from cuſtes brevium, take it to 


in the body, ) dircit it to the pre- 
ſent fheriffs, ordering them to 
diſtram the late Ari, for that 
purpoſe; it is to be left at the ſhe- 
Fs office for four days exclu- 
foe. Sheriff will then return it 
in 408. iſſues; ſue out an alias, 
move te increaſe the iſſues; a 
ſide-bar rule will do. Havin 
gat the rule, ſerve ſheriff with 
py, and leave the alias writ 
if diflringas. If not ſufficient 
les, then ſue out a pluries, and 


tle ſeveral writs ſued, and the 
returns thereen, and move the 
urt according to 10 C. 3. c. 50. 
'. 3. for to order the iſſues levied 
from time to time 19 be fold, and 
e money ariſing thereby to be 
applied to plaintiffs coſts, and 
plus to be retained till defend- 


ont appear, or other purpoſe of 


'he writ be anſwered. 

But now, by a late rule m 
J. R. this proceeding by diſtrin- 
7as 25 rendered unneceſſary, 
/mce a much quicker remedy, by 

rule 


the filazer for his rule to bring 
in the body, then take ſame to ſe- 
condary's office, as before, who 
will give you a rule peremptory 
to bring in the body; ſerve copy 
2 and proceed by attach- 
ment, juſt as in other caſes, and 
as above-mentioned, which 1s 


certainly more preferable than as 


in K. B. by diſtringas. Though 
now, by the late rule of that 
court, Trin. 31 Geo. 3. which 


9/ite, the mode of procecd- 
ene 


mu demand; make affidavit of 


ing in B. R. may be equally cx- 
peditizus as in C. B. 


N. B. The mode of proceed- 
ing in C. B. is the ſame as iu 
B. R. except where the diffe- 


rence is pointed out as above. 


| 
| 
; 
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Of proceeding againſt the Sheriff. 
rule of court is allowed , for 
by rule Trin. I. 31 Geo. 3. it is 
ordered, 0 om and after the 
laſt day of this term, where any 


ſheriff, before his going out of 
effice, ſhall arreſt any defendant, 
and cepi corpus ſſiall be returned, 

he ſhall and may within the 
time allowed by law, be called 
pon to bring in the body, by a 
rule for that purpoſe, notwith- 
ſtanding he may be out of office 
before 2 rule ſhall be granted. 


Having ſhewn the general practice, as to the mode of 


proceeding againſt the ſheriff, we will now more particu- 
larly treat, 


A. Of ruling Sheriff to return the Writ, and 
how the Rule is to be ſerved. 


B. Of ruling Sheriff to bring in the Body, and 
what he muſt do in conſequence thereof. 


C. Of moving for an Attachment againſt She 
. rift, and of the Nature and Operation thereof. 


Di. In what Caſes the Attachment will be ſet 
aſide, or Proceedings ſtayed againſt the Sheriff. 


E. Of proceeding againſt the Coroner to re. 
turn the Attachment. 


F. Of proceeding againſt Sheriff, when out cf 
Office, to return the Writ, and bring i in the Body. 


J. J. Of ruling Sheriff to return the Writ, and hov 
the Rule is to be ſerved. 


PlaintiT cannot If plaintiff accepts an aſſignment of bail-bond, he canno! 


rule the ſheriff have a rule for the ſheriff to return the writ. . Bradl. 
alter an allign - 


ment. v. Stone, 1 Wil. 223. Sal. 99. 3 Sal. 57. 
*#the bail boos But that is, provided the bond is valid, as the aſſign- 


be valid; but ment thereof then amounts to a return of the writ; bu 


otherwiſc if it 


\ 


| if it be a v bond, as having been executed aſter the re- 
be void. 3 


dec. 


IV, 


0 Je- 


ut of 
och. 


how 


anno: 
7001. 


ſſign- 
bu! 
le fe- 


uln 
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called ruling the Sheriff. 


turn of the writ, or otherwiſe, plaintiff may have then a 
-ule upon the ſheriff, as if there had been no aſſignment 
Ld. Brooke v. Stone, 1 Wil. 223. 


A ſide- bar rule, for the ſheriff to return the writ, hav- 
ing been obtained, pending an action where there was a 
demurrer to a plea vitiating.the bail-bond, court refuſed to 
diſcharge the rule, notwithſtanding the aſſignment of 
bond to plaintiff, but only enlarged it, till by the event of 
the ſuit it was proved whether the bond was good or not. 
Ib. 1 Wil. 223. | 


But where a ſpecial bailiff has been nominated by plain- Sheriff nat 
bound to return 
the writ where 


a ſpecial bailiff 


tif, or his agent, the ſheriff is not bound to return the writ ; 
and ſhould the uſual peremptory rule be made againſt the 
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ſheriff, in ſuch caſe, to return the writ, the court on mo- is appointed. 


tion, will diſcharge it. Hamilton v. Dalzzel, Blac. 952. 


A rule, calling on ſheriff to return writ, muſt not be 
ſued out in vacation ; for if it be, though it is teſted in 
term time, it is irregular, and an attachment grounded 
upon it will be ſet aſide by the court, on motion. The 
King v. the Sheriff of Cornwall, 1 D. & E. 552. 


When rule muſt 
be ſucd out. 


All rules upon ſheriffs ſhould be ſerved on the under- How ſuch rule 
ſheriff, though the rules ſhould be as again/? the ſheriff ; ** be ſerved. 


for, on motion for an attachment againſt the ſheriff, for 
not returning a writ upon an afhdavit of ſervice of the 
rule on the under-ſheriff, per cur. be it ſo, the attachment 
muſt be againſt the ſheriff, and the ſervice is proper on the 
under-theriff, Bar, 30. And where an under-ſheritF thut 
himſelf up, and could not be perſonally ſerved with a rule 
o return a capias, a rule was ordered, that leaving a copy 
it his houſe ſhould be good ſervice. Richardſon v. Ratly, 
Bar. 35, 

fa perſon, in fat, be not the under-ſheriff, but vet acts 
23 ſuch, rule ſerved on him will be good, and court will 
«rerwards grant an attachment upon afſidavit of ſuch notice. 


Caſ. ol Prac. C. B. 12 3. P. R. 381, Arne v. Necler. 


But if a rule be obtained againſt a ſheriff, to return a 
writ, ſervice on the under-ſhieriff's agent in town is not 
ſutncient. 


Kules, however, againſt the ſheriffs of London, Mid- 
uctex, and Surry, ſcem an exception, and may be ſerved 
on 
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Form of the 
rule. 


Of the time al- 

lowed by the 

rule to return 
the writ. 
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on the agents ; becauſe the offices of the agents for the 
under-ſherifts of thoſe counties arc, in truth, conſidered a; 1 
the offices of the under ſheriffs themſelves ; but if the rule 
were ſerved on the agent any where but at the office, the 
ſervice would be bad, even in the caſes of London, Mid- 


dleſex, and Surry. The King v. Coles, Do. 420. th 
Indeed it is the ſafeſt and beſt way to ſerve ſuch rules on ol 

the under-ſheriffs. - 
| 1 


The form of the rule, in both courts, ſhould be, that 
the ſheriff ſhall do the act required, upon notice to his dh. 
under-therift. 


N. B. In moſt of the caſes here cited, the rules upou Tu 
the ſheriff appear to be /7x-day rules; the reafon is, be- 


.cauſe it was not till the'6 Geo. 3. that any others were al. 


lowed, when the court made a rule, that the ſherifls f 
London and Middleſex, who before could not be con- 
„ pelled to return their writs, and bring in the body til“ 
„ attcr ix days, ſhould be obliged to do it within four days.” 

But the country ſheriffs ſtill have /, that rule not affecting | 


them. Bur. 1921. * 

| ; alt 

Muſt be return And by a late rule in B. R. Mich. 32 G. 3. all wris au 
— on muſt be returned by the ſheriff on the day on which the Na 


How to proceed Tt has been before obſerved, (page 162,) that in B. R 
if bail below be- 


come bail above 


in B. R. 


rule for returning the ſame ſhall expire, and in default I. 
thereof, the plaintiff ſhall be at liberty to move for au 
attachment on the next day. / 


This rule aroſe out of a caſe of the King v. the Sheriff of 
Surry, where the ſheriff had not returned the writ till the 
morning of the 7th day, although before the ſitting of the 
court; to remedy which practice the above rule was made. 


4 D. & E. 496. 


when the bail below become bail above, you cannot except 
to them, ſo as to make them juſtify in the ordinary way 
but if you do not approve of ſuch hail, you may, in effec, 
compel their juſtification, as follows : f irſt, enter an ex. 
ception, as in other caſes; then ſerve the ſheriff with 3 
rule to return the writ, if not already returned; and afte! 
return made, with a rule to bring in the body, which wi 
oblige the bail to juſtify, or defendant to put in ſuch bai 


as will. we 
| B. O 
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B. Of ruling the Sheriff to bring in the Body, 
and what he muſt do in conſequence thereof. 


Upon the rule to return the writ being properly ſerved, 
the ſheriff either neglects to make any return, or he muſt 
obey the rule by returning cebi corpus; if he does the 
former, plaintiff may have an attachment againſt the 
theriff for not returning the writ purſuant to rule; for he 


the return of the writ that he has taken the defendant ; but 
if he returns cepi corpus, then he may ſue out another 
rule for him to bring in the body. 


But where bail above is put in, in due time, and proper 
notice thereof given, an exception to ſuch bail ought to be 
made, and notice of exception given to defendant's attor- 
ney before ſervice of the rule to bring in the body. 


[f notice of exception be not given, a rule on the 
ſheriff to bring in the body cannot be ſupported, and this, 
: athough the defendant had, on his part, waived the irre- 
writ eularity by giving a notice of juſtification ; for it is no 
1 the WWwaiver dy the ſheriff. Rogers v. Mapleback, 1 C. B. 
T. R. 107. & vid. infra, Cohn v. Davis. 


And this exception muſt be regularly made. 


Defendant put in bail before a judge; plaintiff gave 
dice of exception, but did not enter the exception on 
he bail-piece, and for want of a juſtification in court, 
ved the ſheriff with a peremptory rule to bring in the 
vdy in fix days; for want whereof, plaintiff moved for 
n attachment againſt him. The court held, that an ex- 
eption in writing on the bail-piece, and notice thereof to 
e defendant's attorney, ate both neceſſary ; and that for 
ant of the former, the bail (who had ſtood more than 
an e days without exception entered) was become abſolute, 
with l ordered proceedings againſt the ſheriff to be ſtayed. 
nd after Ir. 102. 
ch wil 
ch bal An exception to bail was regularly entered in the 
aer's book, of which the defendant's attorney had 
B. Ogg notice; but 1 preceeded by giving notice 


except 
Way 


effect, 


209 


B. 


What ſheriff 
muſt do when 
ſerved with rule 
to return the 
Writ. 


cannot have a rule to bring in the body, till it appears by 


What muſt be 
done before ſhe- 
riff is ruled to 
bring in the 
body. 


There muſt be 
an exception to 
the bail, if any 


and that muſt, 


be regularly 
made. 


of 
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of juſtification, and attempting to juſtify bail, who were 
rejected. The rule for bringing in the body having ex. 
pired, and no bail bein juſtilied, an attachment wa; 
granted againſt the ſheriff. A rule was obtained to ſhey 
cauſe why this attachment thould not be ſet aſide, on the 
ground, that a wrztten notice of exception was not given 
to defendant's attorney; and on cauſe ſthewn, per car, 
where there are two parties, and one of them takes: 
ſtep, previous to which the other ought to have taken: 

ſtep, the former waives the obligation which the latter 
was under, as between themſelves ; but not as relating 
to a third perſon. Here the waiver by the defendant, 1 
it were one, was not a waiver by the ſheriff. The rule 
ought to be ſtriQly followed to prevent confuſion. G 
v. Davis, 1 T. R. C. B. 80. 


ume intent of The ſheriff having been ruled to return the writ, af 
og ep S bring having returned the {ame with a cepi corpus, plaintiff, 2 
in ths body: before-mentioned, ſues out a rule for him to bring in th: Wi 
body; the intent of which rule being ro compel the 
ſheriff to put in good bail above, the ſheriff muſt put n 
the ſame accordingly. | 


If the ſheriff returns a cepi corpus, or languidus, where 
the defendant is at large without any bail taken, an acti 
for a falſe return lies againſt him. Noy, 39. 


Whar ſheriff Upon the rule to bring in the body, it is no excuſe th: 
mult do thercon. the theriff had taken a bail-bond, and had permitted d 
fendant to go at large. For it is at the peril of the ſheri 
he takes bail, on the ſtat. H. 6. and the party is not con 


cluded thereby; the ſheriff muſt therefore either bring! nh 

the body, or juſlify good bail in court. Wolfe v. Cong © 

wood, 1 Wil. 202. | | a 

Muſt put in aud And in order to render the bail, when put in agreea A 
perfect bail. to this laſt rule, good and effectual, he mult perfect th 
lame by juſtifying. | The 

: 3 T” 

Formerly thy There was formerly a practice of juſtifying ba! Wl |. 
juſtified de vene bene eſſe, before a judge; and it uſed to be held, U. 
= m—_ * Where ſheriff was ruled to bring in the body in a cer | 
PO time, juſtification before a judge within that time . 


ſufficic 
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ſufpcient, unleſs plaintiff excepted thereto, and then it 
ought to be in court. Price v. Street, Bar. 102. 


But this practice of juſtifying de bene eſſe, before a But now that 
judge, is now diſuſed; and in the caſe of Poole v. Peate, 8 1 
in a B. it is ſettled to be the practice, that ſheriff muſt 
not only put in bail when ruled to bring in the body, but 
wuſt alſo perfe&? bail by juſtifying in court ; and this, al- 
though uo exception to ſuch bail has been made by plaintiff. 
2 Blac. Rep. 1206. 


The juſtification muſt be made within the time allowed Within what 
by the rule for bringing in the body, otherwiſe an attach- EG 
ment may be moved for. But although the rule for bring- ; 
ing in the body has expired, yet if the defendant juſtifies 
his bail before the plaintiff moves for an attachment, the 
VB geriff is not liable to the attachment. Thoreld v. Fiſher, 
„a C. B. T. R. 9. 


Rule for ſheriff to bring in the body in ſix days, which 
tie ſheriff did not, plaintiff moved for an attachment, 
and had a rule to ſhew cauſe ; the ſheriff ſhewed for 
cauſe, that bail was put in and juſtified ; but it appear- 
ng, that they had not juſtified before plaintiff applied for 
te attachment, the court ordered, that on payment of 
oſts, my rule ſaould be diſcharged. Henley v. Anderſon, 
Bar. 80. 


Defendant was arreſted laſt term, but no bail- bond 
ken, The ſheriff being called upon, returned a cepi ; 
id being ſerved with a peremptory rule to bring in the 
ay, bail was perfected in court, and the rule to bring in 
be body diſcharged ; but the ſheriff was ordered to pay 
be colts of the application, as the time for bringing in the 
Ay was expired, and the plaintiff entitled to move for an 
achment. Peefion v. Tracy, Bar. 98. 


The ſheriff, when ruled to bring in the body, may put Sheriff may put 
bail for defendant without his conſent, and juſtify the jn and perfe& 


val ON bail without da- 
0 1. 0 ne in order to prevent an attachment. fendant's con- 
ent; 
er i 
ah In the caſe of Maclied v. Marſden, Bar. 32. the queſ- — - 4. 
g e , whether a rule to bring in the y, after cepi ,,, has clcaped ; 


F-2 returned, 
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but not if he be returned, ought to be diſcharged or not ? it being ſug. 

in actual cuſ- geſted, on behalf of the ſheriff, that defendant was in 

* cuſtody, and had remained in gaob ever ſince the arreſt; 
but the fact appeared otherwiſe, and defendant had been 
ſuffered to eſcape. Per cur. had the ſheriff ſhewn de- 
fendant to have been in ad ual cuſtody, the rule ought to 
be diicharged ; but as there is an eſcape, the rule ol 
be — otherwiſe an attachment muſt be granted. 
But, by conſent, the debt and coſts were to be paid in: 
month, with five pounds for the coſts of the motions. 


How, if ſheriff A ſheriff who is ruled on the laſt day of a term to bring 
eee, al in the body, but goes out of office before the next term, i 
vice and expira- liable to an attachment for not bringing in the body, 


tion of rule. YMcekins v. Smith, 1 C. B. T. K. 629. 


C. C. Of moving for an Attachment againſt the She. 
riff, and of the Nature and Operation thereof. 


When to move If the ſheriff diſobey the rules ſerved upon him, that 

for attachment. to ſay, if, upon the rule to return the writ, he makes 10 
return thereof, or if, upon the rule to bring in the boch, 
the intent of which is, to compel the ſherift to put in ant 
perfect bail, he neglects ſo to do, plaintiff may move the 
court for an attachment againſt him. 


It is a criminal The attachment is a criminal proceſs; it muſt be mac: 
procels, returnable on a general return, though the original pre 
ceſs was on a day certain. Str. 624. 


How proceed A motion for an attachment, therefore, in the courſe d 
ings thereon en- a civil ſuit, ought to go on the crown ſide of the cour, 
titled. and the afhdavits entitled, The king againſt he 1/4 

to be attached,” becauſe it is not a motion in the _ bu 


arifong out of it. The King v. the Sheriff of Middleles, 
3 D. & E. 133. 


But until an attachment is moved for, the proceeding 
are on the civil ſide of the court, and muſt be entitled 
the names of the parties. 


Againſt whom An attachment now lies in both courts againſt the 9. 
it will lie. ſent, or late ſheriff, either for not returning the writ, ori 
b 


9 —— — — — — — — — 8 . — 
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ſug- wt bringing in the body; although, until the late rule of 
1 King's 1 Trin. 31 Geo. 3. it would only lie in that . 
eſt, court againſt the preſent ſheriff in the latter caſe; the 
been mode of proceeding againſt the late ſheriff being by diſ- 
de. tringas. 

ht to 

ould 


The rule to return the writ, or to bring in the body, When granteò 
is a fix-day rule, except for the ſheriffs of London and 


lin: Middleſex, who have only four days allowed them after 
S. the ſervice thereof; if not done in that time they are lia- 
© ble to an attachment, without further rule. 
ring | 
rm, 1s But it is to be obſerved, that this is upon the ſuppoſition, 
body. that theſe rules, calling upon the ſheriff, do not expire 
before the time has elapſed in which the defendant might 
have put in or perfected bail. For, in all theſe caſes, the 
She. (ame time ſhall be given to the ſheriff to do the act in, as 
reol, would have been allowed to the defendant. For if it 
were otherwiſe, and by any contrivance of getting an im- 
thaty mediate return of the writ, the rule to bring in the bod 
kes no ſhould expire before the time had elapſed for defendant 
> body, s put in bail; the conſequence would be, that after the 
in and ſheriff was fixed, the defendant to an action on the bail- 
ove the WAY bond, might plead compernit ad diem, and fo deprive the 
ſheriff of his remedy. Spicer v. Linnell, Eaſt. 23 G. 3, 
Imp. K. B. 1 59. \ 
de matt | | ' 
nal pre If the attachment goes againſt the preſent ſheriff, it How to be di- 
ſnould be directed to the coroner ; but if againſt the late rected. 
ſaeriff, it ſhould be directed to his ſucceſſor. 
-ourle G 
e Cour! A motion for an attachment ſhould be grounded upon of the affidavit 
Le pen afhdavit, ſtating, that the defendant was ſerved per- neceſſary to ſup- 
auſe, bu CVD with a copy of the rule, and that the original was port the rule. 
iddleſes, i hewn to him at the ſame time. The King v. Smithies, 2 
3D. & E. 351. 
Ycecding But if the affidavit ſhould not be full enough, and the 


atitled H ct was fo, the court will allow the proſecutor to make 
an additional afhdavit as to that fact. Ib. 


x the . An attachment againſt a ſheriff may be moved for the it may he movat 
rit, oft laſt day of term. Bur. 6 51, for the laſt day 
& of term. 


F 3 If 
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But no attach- If bail have been put in who did not juſtify in time, 

_— 1 laintiff cannot move for an attachment againſt ſheriff, 

— o. unleſs he had regularly excepted to the bail. Loft. 150. 

Except ſuch bail But this muſt be underſtood to mean, where bail is put 

a gra as; * in before any rule ſerved to bring in the body; for if bail 

rule lex veg. pe put in after rule ſerved, bail muſt juſtify, though yo 
exception, and it would be abſurd to except; but if plain- 
tiff ſhould do ſo, he lets in defendant to juſtify his bail a 
any time within four days after exception, 


mms mms i - Pr. 


The operation The operation of the attachment is, the fixing of the 

of the attach- ſheriff with payment of the debt and coſts. He mult Wil : 

TE ſeek his remedy over, either upon the bail-bond given to Wi : 
him, or againſt the officer who arreſted the defendant, or K 
his ſureties; or in London, againſt the ſecondary of the 0 
Compter, or officer who took the bail-bond, if any, or l 
his ſureties. 


How far ſheriff In the Common Pleas, the ſheriff is liable, upon an . 


liable. tachment, to pay the plaintiff the whole debt due, and coſts, b 
beyond the ſum ſworn to, and indorſed on the writ, to the iſ *- 
amount of the penalty in the bail-hond, in the ſame man- 
ner as the bail would have been, had good bail been put at 
in. Fowlds v. Mackintoſh, 1 C. B. T. R. 233. b 


But it ſeems, in B. R. that he is only liable to the WW © 
payment of the ſum {worn to, with the coſts ; the h 
being, in this court, liable to no more. Vid. ante, WW" 


page 157. | Cl 


D. D. In what Caſes the Attachment will be ſet aſide, 
- or Proceedings ſtayed againſt the Sheriſl, 


2 3 ws Tt uſed to be the received notion, that when the ſhe- it 
-fendant may ..: . k 4. 
49" 55 ruſs riff was once fixed, by an attachment having regular! 


tify bail and gone againſt him, bail could not juſtify, nor coul de 


try the cauſe, attachment be ſet aſide ; but that the utmoſt that a 


per heriff is be done was, for the court, upon application, to |! "Mali 


the defendant to a trial upon terms, provided he ce: 
mer:ts, and in the mean time to Fay the procceding 


ag 
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, againſt the ſheriff upon the attachment. Tid. 166. 
f, Loft. 438. Overton's caſe, in 26 G. 3. 


But the practice is now otherwiſe ; for the courts are 


ut governed by the ſame principle, in letting the defendant 
ail in to try the merits of the original action after an attach- 
50 ment is iſſued, as they are in letting him in after the bail- 
m- bond has been aſſigned. 

E 


The rule therefore is, that whenever bail have juſti- 
fed, (although after the attachment againſt the ſheriff 


the has iſſued,) if the plaintiff has not been delayed from 
nuſt going to trial, the attachment will be ſet aſide upon pay- 
n to nent of coſts only; but if plaintiff has loſt a term, that 
t, Of is to ſay, a trial, then the attachment will remain in the 
the ofice, and ſtand as a ſecurity to plaintiff, in cafe he 


hould obtain a verdict. 


The rule to bring in the body expired on the 6th ; an 
atachment againft the ſheriff, for not bringing in the 


ained on the 7th ; upon the 8th defendant juſtified his 
bail in the cauſe, and on the ſame day moved, that the 
atachment ſhould be ſet aſide, upon payment of coſts, 
ball having juſtified, and no trial having been loſt, which 
was granted accordingly ; and the court faid, that the 
aſtinction contended for, between the caſe of ſetting 
aide an attachment when no trial had been loſt, and 
ſtaying proceedings on a bail-bond, under the ſame cir- 
(umſtances, had no foundation. M ite v. Dunbar, 32 G. 3. 
d. P. Hill v. Bolt, 4 D. & E. 352. 


But upon a ſimilar application, where it appeared that 
i trial had been loſt, the court ordered the attachment to 
reman in the office as a ſecurity for the plaintiff's debt, 
and the defendant to conſent to go to trial at the ſittings 
the fe- Wafer term. Gravert v. Williams, 4 D. & E. 352. n. 


exular!) 


aſide, 
ill, 


dul de The defendant is alſo let in upon the ſame terms, 
at c atis mutand's, as in the caſe of ſtaying or ſetting 
to Ede proceedings upon the bail-bond ; indeed the pro- 
he eeedings are ſo analogous, that it may be uſeful for the 
ccc P 4 reader 


ap 


body, was moved for upon the uſual affidavit, and ob- 
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- reader to refer for further information on this ſubject to 
the 7th ſection of this chapter, C. 7. | 


But where the ſheriff has been guilty of any fault, or 


laches, to the detriment of plaintiff, court will not ſet 
aſide attachment. 


Attachment not A rule was made in C. B. for an attachment againſt 
1 enkenpl the ſheriff for not returning a capias ; whereupon the 
Aut. ſheriff cauſed bail to be put in, and juſtified in court, 
and moved to diſcharge the rule for an attachment on 
payment of coſt. Rule to ſhew cauſe, which was aſter- 
wards diſcharged ; it appearing that the parties had been 
before a judge, who had made an order, by conſent, that 
proceedings ſhould be ſtayed on payment of debt and coſts, 
to be taxed; and that plaintiff had been delayed two 
terms; and the counſel for the ſheriff refuſing to conſent 
to $9 before the prothonotary, on the foot of the judge's 
order, the court were of opinion, that the rule for the at- 
tachment ought to ſtand. Miller v. Vicaridge, Bar. 28. 


But if the ſheriff, or returning officer, has done all in 
his power, and acted uprightly, he ſhall not be criminally” 
puniſhed by an attachment, although the rule of cou 
may not be obeyed. | 


But otherwiſe if An attachment iſſued againſt the high-bailiff of Welt- 
he has done all minſter for not bringing W. 's body into court purſuant 
nyo) ehe t | d having been examined upon 
and acted up to 2 peremptory rule, and having be pon 
rightly, interrogatories, it was referred to the prothonotary, 3 
| uſual, to examine whether he had cleared himſelf of 
the contempt or not? the prothonotary reported ſpe- 
cially, and the fact appeared, „that W. being confined 
in the Gatchouſe for a criminal matter, was, by leave ct 
the judge, charged with a bailable action by a capias ai 
reſp. directed to the ſheriff of Middleſex, who made a 
mandate to the high-bailiff, who charged W. therewit! 
in cuſtody ; which W. afterwards eſcaped from the Gate- 
houſe, ne” is the priſon for the Liberty of Weſtminſter, 
and to which the high-bailifF is obliged to carry his pr. 
ſoners within twenty-four hours after arreſt. That tht 


ligh-bailiff and keeper of the Gatchouſe are appoine 
a 
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to by, and hold their places under the dean and chapter of 

Weſtminſter, and both give ſecurity to them ; but the 

keeper gives no ſecurity to the high-bailiff,” On this re- 
or port the court were of opinion, that the high-bailiff had 
let cleared himſelf of the contempt, and ordered the attach- 
ment to be diſcharged, the high-bailitf having done every 
thing in his power to ſecure the priſoner, and ought not 
to be criminally puniſhed, reſpondeat ſuperior extends to 
civil caſes wo” I ite profecutor may bring his aCtion for 


ur, the eſcape. The King v. Lever, high-bailiff of Weſt- 

t on minſter, Bar. 34. 

ter- 

Xn Again, no attachment ſhall ifſue againſt the ſheriff, if No attachment 
intiff is i has been guilty of any irregu- 1, Plaintift has 

that the plaintiff 1s in fault, and has guilty V n 

oſts, larity in his proceedings. 

two | 

ent Proceedings will be ſtayed againſt ſheriff, where plain- 

Ipe's tiff has been guilty of any 2 as in not giving a 

e at- proper notice of exception to bail. Bar. 102. ante. 

8. ; 

It is ſaid, that if the perſons taken by the ſheriff in bail- How far ſheriff 
all in bond be good men, and pending the ſuit become inſol- liable if bail, 
nally” WW vent, he ſhall be excuſed ; for the ſtatute obliges him to Aer An 
Coutt take bail, and they were good at the time he took them. afterwards in- 

i Lil. Abr. 511. Highmore on Bail, 49. ſpthicient. 
Veſt- But, on motion bo diſcharge proceedings againſt the 
rſuant ſerif upon the following circumſtances, viz. that the 
upon bail to the ſheriff was inten when defendant was arreſted, 
y. 25 ah Auguſt, and the ſheriff was obliged to take bail under 
elf of tle ſtatute of Henry the 6th, but the bail ſince were be- 
| ſpe- come inſufficient, it was denied; the court, however, en— 
nfned larged the ſix-day rule to bring in the body three days 
ave of turther. Champion v. Town/hend, Bar. 80. 
dias a 
wade 3 If the defendant die after the ſheriff has been guilty of nefendant's 
rewitl contempt, in not obeying any rule, though before the at- death does nat 
Gate- tachment actually ifſues, yet the attachment. will not be eee 
inſter, itayed, eee = 
us pi. 
vat the An attachment having been obtained againſt the 
Dome IMcriff of Middleſex for not bringing in the body, in a 
Ss, ute of Robins v. Hall, a rule was a ſterwards obtained 


to 
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to ſet it aſide, becauſe the defendant in the cauſe died he. 
fore the attachment iſſued, though not till after the con- 
tempt was incurred ; cauſe was ſhewn this day, and the 
court were of opinion, that as the ſheriff was in con- 
tempt- before the defendant's death, the attachment wx 
regularly iſſued; and though the original cauſe abate( 
by his death, yet that was no reaſon for ſetting aſide the 
attachment againſt the ſheriff, ſince he was in contemp: 


before. 3 D. & E. 133. 


E. Of proceeding againſt the Coroner to return 
the Attachment. 


It has been obſerved before, that the attachment ſued 
out againſt the ſheriff, is carried to the coroner, who 
ought duly to return ſame, and pay plaintiff his debt and 
colts; but if the coroner does not return an attachment 
of contempt againſt the ſheriff, the way to compel a rc. 
turn is, to move for an attachment againſt the coroner, 
directed to clizors. 


The coroner of Middleſex not having returned an at- 


tachment of contempt againſt the ſheriff, the coun } 


granted a peremptory rule (in the firſt inſtance) for an 
attachment againſt the coroner, directed to elizors, pur. 
ſuant to the precedent of Andrews v. Sharp, Blac. 911. 
Ihe King v. Peckham and Clarke, 2 Blac. 1218. 


For the more particular mode of proceeding againſt tle 
coroner, ſee that part of the beginning of this ſeEtion, 
which is in ztaltcs, 


F. Of proceeding againſt the Sherift, when out 


of Office, to retutu the Writ, or bring in tle 
Body. 


By the 20 Geo. 2. c. 37. ſ. 2. it is enacted, that . 
Aeriſf fhall be lrable to be called upon to make a return of 


Un 


writ or proceſs, unleſs he be required fo to do within 18 
is out of office, Months after the expiration of his ſaid office. 


A J,I.,0 wo on th ww mo 


IV. 


Urn 


ſued 
who 
t and 
met! 
a le- 
oner, 


in A- 


court || 


Or an 
pur- 


911. 


it the 
Eton, 


1 Out 
u the 


lat r. 
| of ar) 
hun [i 
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Unleſs he be required fo to do] This myſt be by rule of Conſtruaien of 
court; for his having been requeſted by the party to re- he above ac. 
turn the writ, although the requeſt were made within 


the fix months, is not tufhcient nor obligatory upon him. 
The King v. Zones, 2 D. & E. 1. 
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IWithin fix months] In this caſe, as in all others, where 
it is not otherwiſe expreſſed, ſix lunar months is meant, 
or ſix times 28 days. 


After the expiration of his faid sffice..] The day on which 
the old ſheriff quits his office is to be reckoned one. — 
V that where the defendant went out of office on the 
12th February, at four o'clock in the afternoon, (there 
being that year 28 days only in February,) and was not 
ſerved with the rule to return the writ till the goth of 
July following, it was held a day too late. The Amg 
v. Adderley, Do. 463. | 


f a ſheriff, out of office, be called upon in due time, Attachment the 
to return the writ, and neglecis ſo to do, the conſtant conſtant mode of 
mode of proceeding againit him, in both courts, is by ade or pr. he. 
attachment ; becauſe the not returning it was a contempt riff to returu 
of the court, and as, in ſtriineſs, he ought to have re- the writ. 
turned it before he went out ot office, this contempt 
was actually committed, whilſt he was a ſervant of the 


eourt, The King v. Adderley, Do. 404. 


b In all caſes, therefore, whether againſt the pre/ext, or And this whe- 
me late ſheriff, the mode of proceeding for nat returniug ther againſt the. 
he writ, is, and always was, by attachment. So in the Þ'<{-at or late 
court of Common Pleas, the {ame practice always pre- _ 

raled, in order to compel a ſheriff out of office do lber Act now the 
"the lady. But it was not ſo, until lately, in the court ſame mode is 
of King's Bench; for, before the rule of court rw a eee 
[rin. 31 Geo. 3. if a ſheriff had either returned the d body in Beh 
Writ, with a cepi corpus, before he went out of office, courts, though 


vr, upon being ruled to return the writ in the utual 3 not ſa 
fl . 


way alter he went out of office, obeyed ſuc rule by 
turning cepi corpus; in either caſc, plaintiff could not 
; unpel him to bring in the body, by proceeding inunc- 
Uately againſt the late ſheriff, by rule arid attachment, 
dut was obliged to reſort to the procels of diſtringas 

ag ainſt 
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Of proceeding againſt the Sheriff, 
F againſt his ſuccefſor, the preſent ſheriff, which was dila. 


tory and inconvenient. But now, by the rule above-men. 
tioned, it is ordered, that where any ſheriff, before hi; 


The rules, &c. 
mult be ſerved 


ON late ne. ſent ſheriff. 


Obſervations on 


the dittringas. 


going out of office, ſhall arreſt any defendant, and cep 

corpus ſhall be returned, he ſhall, and may, within the | 
time allowed by law, be called upon to bring in the 
* body, by a rule for that purpoſe, notwithſtanding he 
may be out of office before ſuch rule ſhall be granted,” ; 


This mode of proceeding by attachment being much 
preferable to the proceſs of diſtringas, the latter will, of 
courſe, fall into diſuſe. . i 

But care muſt be taken to ſerve the rules upon, an! 
to obtain the attachment againſt the late, and not the pre- 


On the 7th of November 1793, the late ſheriffs of 
London were ruled to return the writ of capias ad reſpon- 
dendum ; the late ſheriffs returned, the defendant taken, 
whoſe body they had ready, On the 13th of November 
a rule was ſerved on the preſent ſheriffs to bring in the 
body, which they did not, and an attachment was granted. 
Now, upon motion to ſet afide the attachment, it ap- 
peared, that the old ſheriffs returned the writ, cep 
corpus; and alſo, there was returned upon the writ, 
thus, by the new ſheriffs : “ This writ, as above in- 
% dorſed, was delivered to us, the undernamed, now Wi © 
„ therifts, by the above-named late ſheriffs, at the time 
of their going out of office.” "That therefore the ruk Wil © 
eught to have been upon the old ſheriffs to bring in the 
body; upon ſhewing cauſe it was contended, that the nev 
ſheritis having made the indorſement upon the writ, # 
before ſtated, they had made themſelves anſwerable i 
tie body; but the court held, That the indorijement! 
merely ſhewed how the writ came into the hands ot 
«© the preſent ſheriffs, and therelore ſet aſide the attach. 
ment.“ Mich. Term 24 G. 3. Leigh gent. one, &c 


v. Turner, Imp. C. B. 184. 


As the proceſs of diſtringas, notwichſtanding the 


above rule, nay, perhaps, be ſometimes reſorted (0, : G 
7 fe dil 
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few obſervations thereon cannot be deemed wholly 
uſeleſs. | 


The writ of diſtringas muſt always lie four days in the How long it 


ep! a 
4 heriff's office; the teſte and return, therefore, ſhould maſt lie in the 
the a office. 
the agree therewith ; ſo that the return ſhould never be made 
he all four days after the expiration of the rule to return the 
. wit, Suppoſe, therefore, ſuch rule was obtained the 


firſt day of Michaelmas term, November 6, it expires 
wy (being a four-day rule) on the roth; on that day ſheriff 
7 returns cepi corpus; you then ſue out the diſtringas, 
which may be teſted on the 6th November, and be re- 
turnable on the 14th, (eight days after,) viz. four days 
ſe after the expiration of the rule; it thould be put imme- 
pre lately into ſheriff's office, and lay there the four days; 
otherwiſe time will be loſt, as it muſt always he there | 
four days; though not neceſſarily four days before the : | 
return, ſince it may be put in on the return day, and lay 
four days from that time. 


fs of 
[pon- 
aken, 


mh The nature of the diſtringas, and how it is rendered 


* effectual by the application of the iſſues levied, is ſuf- 

inte cently explained by the following caſe : | 

2. This was the caſe of a ſheriff who did not bring in In what way the 
= the body after a return of a ** cepi corpus,“ made by his tems nr; 
ve in- BY bredeceſſor; for which neglect, or refuſal, ſeveral writs applica. 
non of diſtringas had iſſued againſt this ſucceeding ſheriff. 

5 For the practice is, that if a ſheriff, in office, returns a 

ie bi corpus, and will not bring in the body, though he 

in the mains in office, an attachment ſhall go againſt him; 

ge nen but if he is gone out of office, an attachment ſhall not 

Ait, ue againſt his ſucceſſor, the new ſheriff, who did not 

ble for nake chte return of cepi corpus; but a diſtringas is the 

ſemen method of enforcing hun to bring in the body. And this 

bd latter was the preſent caſe, viz. that theſe writs of diſ- 


attach- WY "gas had iſſued againſt the fuccecding ſheriff for not 

ge, de. bringing in the body upon a cepi corpus, returned by a 

former ſheriff, ſince gone out of office; and the court 

Was applied to on behalf of the plaintiff, that they 

ing e WW vid direct the iſſues to be fold, and that the plain- 

ed to. 5 _ be paid his coſts out of the money ariling 
te teby. 


It 
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Tt was contended, on behalf of the ſheriff, againſt 
whom theſe writs of diſtringas had iſſued, that the a& of 
parliament of 10 G. 3. c. 50. does not extend to writs of 
diſtringas in general, but only to ſuch writs of diſtringa; 
as are iſſued againſt members of parliament, or relate to 
privilege of parliament ; and this, chiefly, by reaſon of 
the title and the preamble of this act; the former is, 
« for the further preventing delays of juſtice by reaſon of 
privilege of parliament.” The latter is alſo in expreſs 
terms, confined to the inconveniencies ariſing from the de- 
lay of „ ſuits by reaſon of privilege of parliament.“ 


But lord mansfield held, that this act of parliament re- 
lates to all writs of diſtringas in general, and is not con- 
tined to ſuch as concern privilege of parliament only. 


The court ordered the iſſues to be ſold, and the coſt 
hitherto incurred by the fault of the ſheriff to be taxed, 
and paid to the plaintiff out of the money ariſing thereby, 
and the reſidue to be retained in order to anſwer the event 


of the ſuit. Raban v. Plaiſtow, Bur. 2726. 


CU 


10 1 
A. V. 


Of the Mode of proceeding by Special Ori- 
ginal in B. R. and by original Quare Clau- 
ſum fregit in C. B. from the Commence- 
ment of the Suit ro the Declaration. 


N the firſt chapter of this work there were four ſeveral — pr former 
ways pointed out of bringing actions in the courts of ion. 
King's Bench and Common Pleas, in all common caſes; 9 
namely, by bill, and by ſpecial original, in the former 
court; and in the latter, by original and capias, and by ori- 
ginal quare clauſum fregit and ſummons. | 


by Having 8 ſhewn the mode of pe by Bill 
* in the King's Bench, and by capias in the Common 
Pleas, (which are the moſt uſual ways ef bringing ac- 
tions,) from the commencement of the cauſe until de- 


ſh; ſendant is brought into court, it only remains to conſider 
ed, in what manner the appearance of defendant is to be 
W, effected, when the proceedings are by ſpecial original in 
ent the one eourt, or by original quare clauſum fregit and ſums 


mons in the other. 


There are few things _ to the practice of the 
courts more apt to confound and perplex the ſtudent or 
practioner, than the doCtrine of writs ; and as the mode 
of proceeding, either by /pecral original in the King's 
Bench, or by original quare clauſum fregit m the Common 
| Pleas, is (oomparationls ſpeaking) but ſeldom reſorted to, 
bit is, for the moſt part, but little underſtood. We 
lave already endeavoured to give the reader a general idea 
ot its origin and meaning in the farſt chapter of this 
work; and for further information thereon, we refer him 
to Appendix C. intending, in this place, merely to treat [Appendix C.] 


of the praclice relating thereto, uninterrupted by any di- 
greſſion. 


0 Mn. I. 


| Of the Mode of proceeding by Special Original, 


iw 5B. &. 


Upon ſuing out original writs, à fine is paid to the Fine paid on 
curlitor, proportionable to the debt or damages men- . out ori- 
tioned 822% 
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tioned in the præcipe; for the reaſon of this fine, {ee 
Appendix B.;) the damages ſhould therefore be laid at a; 
moderate a ſum as can be done with ſafety and propriety, 
Ifthe debt or damages be under 4ol. nothing is paid. If, 


| . 5. d. 
From 40 pounds to 100 marks (i. e. 66. 138.) © 68 
From 1co marks to 100 pounds - - o 10 0 
From 100 pounds to 200 marks = O134 
From 1 33]. 6s. 8d. to. 1661. 138. 4d. — 0163 
From 1661. 138. 4d. to 200l. „„ 
And for every i100 marks more — © 68 
And for every 100 pounds more = = © 100 


How to pro- Make out a præcipe (a) on unſtampt paper, which, if it be 
cced - an action on the cafe, muſt recite the whole cauſe of action pur- 
ticularly; carry it to filazer (Mr. Adams), who will make uit 
the original (a) and the capias (a). For the ſake of exped: 
tion, you may firſt prepare capias yourſelf, reciting" the whi! 
cauſe of ation therein, as in præcipe; pay filazer, for fi 
cont in precipe, 28. bd. ; Is. for every other; the ſame fir 
the counts in capias; making in all 5s. for firſt count in copia, 
and Is. for every other; pay alſo Ad. for filing original uri, 
get capias ſealed, pay 7d. Affidavit of debt to be firſt mad, 


and memorandum of warrant procured, as in other caſes, 


If defendant to / you mean to arreſt defendant thereon, carry capias to pri 
be arreſted. per. ſheriff "s office ; for warrant pay 28. 4d. 


If only to be But if defendant is only to be ſerved therewith, ſubſcribe the 
ſerved. common notice for appearance, taking care, inſtead of tit 
words-—** at Weſtminſter,” to ſay ** wherefoever we {lil 


then be in England.” See ante, cl. 3. ec. 1. C. 


Of the alias and /f nat taken on, or ſerved with capias, before the retwn 
Caplas Writs, . 2 F defendant 
| thereef, an alias and pluries may be ſued out; aud if defendan 
is not to be found in the county where captas iſſued, fue ut © 
teſtatum capias (b); or it may be ſucd out in the firſt im/tantt 
without ſuing out any capias; but as it ought to be made out 

warrant the teſtatum, the filazer muſt be paid for it. 


Of defendant's f the defendant is not held to ſpecial bail, he muſt enter tt 
n en. appearance in eight days after the return of the capias, alias,” 
plur.es, according as the writ may be with which he is ſerv, 
and not eight days after the quarto die poſt of ſuch return. / 


(a) See the form of præcipe, original, and capias, &c. at the en d 
the vol. Appendix I. 


(b) For the forms of theſe writs, Which are the ſame as in other cala 
{cc Appendix l. 


. 
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ſee muſt be filed with the filazer ; pay 28. 6d. ; file, at the. ſame 


as WW time, the memorandum, or minute of your warrant to defend. 
Re: 2% 
lf, If defendant does not duly appear, plaintiff may enter an ap- Plaintiff may 


1 pearance for him, according to the ſtatute, on affidavit of the appear for him. 
6 o Wl /rvice of the writ, and ſtating therein the kind of writ, and 
when and where returnable, with which he was ſerved (c). 


d 0 | 
2 N But if the defendant be held to ſpecial bail, he muſt put Of putting in 
oon bail before a judge, within four days after the quarts die ſpecial bail. 


6 8 „of the return of the writ, if the arreſt were in London 
or Middleſex ; and / days if in any other county. But 
©] if the laſt day be a Sunday, he has all the next day to put 
it be bail in. . 4 : 


iſſues. 10% e be put in. 
As to the mode of putting in hail, excepting thereto, How to put in, 

adding, juſtifying, and the like, it is the ſame as in com- ©x<ePt to, and 

mon pleas in ather bailable actions; ſee ante, ch. 4. ſec. 5. JN 

The proceedings are with the filazer ; but the fees are 

ſomewhat more. f 


So alſo „ againſt the ſheriff to rule him How to rule the 
o return the writ or bring in the body, are ſimilar to ſheriff, &c. 
| thoſe ſtated in the laſt ſection of the laſt chapter, 
vibe the | 5 | N | | 
the : | 8 SET 5 
* bſervations on the above Mode of Pro— 


e 


7h. The uſual mode of proceeding in the court of King's it is often ex- 
fendant nch is by bill; but in particular caſes it may be er- 22 and 
ue out 0 ent 2 "ry 7 zal ſometimes ne- 
we "Th Feng it is ſometimes even neceſſary, to ſue by ſpecial 2 
F £4 k mal. by original. 
500 | | 1 > 

lt is — to proceed by original when the plaintiff When expe- 
onter bis WE Pets defendant to be litigious, and to delay execution diene. 
alias, WE It of error ; becauſe, when proceedings in B. R. 
: ſerv re by original, the writ of error muſt, in the firſt in- 


dance, be made returnable in the Houſe of Lords, which, 


turn. ; 

1 dom the immediate expence occaſioned thereby, is oſten 
the en check to ſuch a ſtep being taken ; whereas, upon pro- 
other ai (e) For the form thereof, ſee Appendix I. 

mu 


* ceſs 


Bail muſt be put in in the county where the capias where bail muſt 


— 
—— — — — — — — — 


—— — 


— — —— — — 


| | 
b \ 
. 

+ 
1 
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ceſs by bill, duenne immediately ſrom the Ang s Bench 
to the Exchequer Chamber, and afterwards to the Houſe 
of Lords, — 8 0 


When nereſary. It is neceſſary to proceed by original when there ar: 
| two or more defendants, and any or either of them can. 
not be found ſo as to be arreſted or ſerved with proceſs; 
becauſe, in ſuch caſe, plaintiff cannot declare again Wt o 
| thoſe defendants who have been duly ſerved or arreſted, I 

until he has eutlawed the others; and procefs of outlaw 

only lies upon proceedings by original. See ante, ch.; 
ſec. 2. A. 5. | 5 a 


When ſuch defendants have been regularly outlawed, if 
and plaintiff declares, ſuch outlawry muſt be ſuggeſted r 


in the declaration, pt 

| FONTS OR | ar 

88 To enable any party to proceed by ſpecial original, e Bi 1 
amount to rol. debt muſt amount to 191. Stat. 5 Geo. 2. c. 27, th 


In what addionz It was formerly doubted whether proceedings by or. Wi 
plaintiff may ginal in B. R. could be had in debt or covenant; bu n 
ſue by ſpecial f conceive that no ſuch doubt can at this day be ente. WM V 


W * tained, but that ai! perſonal actions, founded on cn 
trat, may be ſued in this court either by bill or ci. 
ginal, of 
by 


The reaſon of The reaſon of the former mode being adopted is, be- f 

12 by cauſe it is not only leſs expenſive in the courſe of tn . 

OR pre proceedings, but alſo becauſe a fine, proportionablet 

5 the amount of Plaintiff's demand, muſt, in the firſt i. 
ſtance, as above ſhewn, be paid to the King on proces A 
by original | 1 


* All proceedings on ſpecial original muſt be before th: 
—— bl king himſelf, des he ſhall be in England. 4 
rerurnable. writs, notices, &c. uſed in the courſe of the cauſe, fron 
the firſt to the laſt, as writs of inquiry, venire, diſtrings, 
&c. muſt be made returnable on a general retum di 
whereſoever, &c. and not at Weſiminſter,”” as in pv 
2 by bill. See ante, Introductory Obſervatio%, 
. | 


Original writ, The original writ itſelf iſſues out of Chancery, ap 
whence it iſſues. ſhould be teſted in the King's name, at Weſtminiter, © 


wherever the Chancery is holden, 3 Blac. Com. —* 
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It may be teſted at any time, even in vacation; be- How teſted. | 
cauſe it is preſumed, that the court of Chancery is always 
open. Whitchead, v. Buckland, Sty. 402. Changery v. 


Butter, 3 Keb. 213. 


But the teſte muſt he after the cauſe of action accrued, ELIE 
otherwiſe the writ is abateable. Janes, one, &c. v. action. 
Burnet, cited. 2. Bur. 967. 


There ſhould be 1 5 days between the teſte and return; Muſt be tg days 
and, ſtrictly ſpeaking, the capias ſhould not bear teſte between teſte 
antil the quarto die poſt of the return of the original, and return. 
ind there ſhould be then 15 days between its teſte and 
return; and this indeed muſt be obſerved, if the plaintiff 
proceeds to outlawry ; but otherwiſe, both the original 
and capias may be made returnable 'the ſame day. 

There ſeems no ſpecific time limited for the return of No limited time 
the original, though it is generally made returnable the for its return. 
{ame term, or the next to that in which it was iſſued ; 

but if not returnable for two or three terms it does 

not vitiate, for it is no detriment to the defendant. 


Dyer, 175. 


The teſte of the alias capias ſhould be the quarto die poſt How the alias, 
of the return of the capias; teſte of pluries the quarto die & c. mult be 
of the return of alias, and fo on; and there ſhould beſted. 
always be 15 days between the teſte and return of each 
writ, See ante, ch. 3. ſec. 1. E. 6, 


By the ſtat. 16 Car. 1. c. 6. ſ. 7. the morrow of the Morrow of At- 
Aſcenſion is a good return, although there be not 1 5 days cenſion a good 
between the fourth day of the ſaid return and the effoin "© 
lay of the morrow of the Holy Trinity. 


But if the cauſe of action accrued in the vacation, and Capias may bear 
tne teſte of the capias was the laſt day of the preceding teſte laſt day of 
term, and ſo, apparently, ſued out before the cauſe of Ain _— 
ation, yet it is regular; for in ſuch caſe, the actual day in vacation. 
of ſuing out the writ is to be attended to. See ante, 


chap. 3. ſec. 1. E. 8. 


Sometimes, for the ſake of expedition, in proceeding to Sometimes ori- 
outlawry, if the inſtructions be carried to the curſitor 8 
within the firſt week of a term, and the cauſe of action 
will admit of it, (i. e. if it accrued early enough, for it 
nuſt have acctued before the teſte of the original,) he 

2 will 
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will make the original returnable on the firſt, or any 
other return of the preceding term. Tid. 14. 


RE "m4 If the defendant is not held to bail, he muſt be ſerved 
mull be ſerved With a copy of the capias and not of the original. For 
with copy of ca- the procels, to be ſerved according to the ſtatute, muſt be 
pias, not of ori- proceſs againſt the perſon. Peter v. Reignier, Bar. 410. 


— See ante, ch. 3. ſec. c. A. 1. 


With a notice There ſhould be alſo ſubſcribed a notice to appear 
to appear. „ on a general return, whereſoever, -&c.” See ante, 
ch. 3. ſec. 1. C. | | 


Such is the mode of proceeding in order to bring the 
defendant into court by ſpecial original. We have be. 
fore ſhewn how to effect his appearance by bill and 
capias. As the future proceedings, whether by bill or 
original, vary but little, we ſhall from henceforth conſider 
them together; pointing out, in the progreſs of the 
work, ſuch differences as may exiſt between them, con- 
tenting ourſelves, at preſent, with obſerving, 


Plaintiff muſt Firſt, that although the expences of proceeding by 
recover Fol. to ſpecial original are heavy, yet unleſs the plaintiff recoyet 

entitle him to . 5 ; 
fall coſts. gol. or upwards, he ſhall not, on taxing coſts, be allowel 
a any more or other coſts than he would be entitled to it 
3 — he had proceeded by bill (except in ſuch aQions in 
1 99 which he could not proceed by bill, or in which any de- 
If he wiſhes to fendant ſhall be actually outlawed). And, ſecondly, 
amend his de- That if plaintiff thould find that the damages laid in the 
clar«tion, or ori- Oiginal are not ſufficient to cover his demand, he ma 
gina] writ, how | 8 5 be. . e 3 
he may do it. Apply by ſummons, 11 the ſame way: as in proceedings bj 
| ill, to amend his declaration; and afterwards, ſhould 
judgment go by default, and a writ of error be brought, 
which would render it neceſſary to make the original 
correſpond with the declaration, he may petition the 
maſter of the rolls, that the curſitor may be directed to 
amend the original accordingly ; which petition is ei. 
titled in the cauſe, and is engrvfſed on a treble 6d. ſtamp 
lt is taken to the ſecretary's office in the Rolls, whett 
52. 6d. is paid; and when anſwered, it is then take 
do the curſitor, With the original, to>be altered and . 

= ivaled. 1 | 


Wantoforiginal N. B. This is only neceſſury where error is brougit 
no error alter ajter judgment by default; for if it be after verdict, . 
verdict, 2 - TID DTS 0015. TIO Wal 57 os origitd 


11 
— 
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original need not be altered, as the want of an original 
cannot, in ſuch a caſe, be aſſigned for error. | 


SECTION. II. 


Of the Mode of proceeding by Original Quare 
Clauſum Fregit and Summons in C. B. 


The original quare clauſum fregit here mentioned, is The meaning 


preciſely the ſame kind of writ as that on which the pro- thereof. 
ceedings by capias are founded; the only difference is in 

the proceſs which iſſues upon that writ, inſtead of its be- 

ing by capias and alias, and the like, which is proceſs 

againſt the perſon; it is by ſummons and difiringas, which 

is the proceſs againſt the defendant's goods. 


Formerly, except in few caſes, this was the only mode 
of compelling the defendant's appearance in civil actions, 
his perſon not being liable to an arreſt. But the writ of 
capias being gradually introduced, and at length generally 
allowed, and being deemed the moſt effeCtual and pre- 
ferable mode of proceeding, the proceſs by ſummons and 
di/tringas fell almoſt into diſuſe. 


[t is, however, by no means taken away ; and is in 
ſome caſes preferable to the capias; namely, where the 
defendant cannot be met -with to be arreſted or ſerved 
with proceſs, at leaſt without great delay and difficulty, 
and yet has goods that may be diſtrained ; for in this caſe, 
perſonal ſervice of the ſummons is not neceſſary ; but it 
is ſufficient for it to be left at defendant's houſe by the 
ſheriff's officer, and the writ to be returned Notice t9 
the defendant ; and if he does not duly appear upon the 
appearance day of the return, the diſtringas iſſues, and 
afterwards an alias, and fo on, till he does appear, or un- 
til ſufficient goods have been diſtrained and levied to an- 
[wer plaintiff's demand. 


The mode of proceeding is as follows : 


Prepare memorandum, or minute of warrant to proſecute, as 


Þrecipe for the curſitor of the county where defendant has goods. 


miſter, returnable before his Majeſty's juſtices at Weſtminſter, 
in the morraw of All Souls, T, S. attorney. 


Take 
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a 


How toproceed- 


Momorandum 


mother caſes. See Introductory Obſervations, D. 3. Make out of warrant. 


Middleſex, . Original quare clauſum fregit for A. B. Pracipe for 
againſt C. D. late of Weſtminſler, mercer. Treſpaſs at Weſt- curſivor, 


— Ss == : 
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will make the original returnable on the firſt, or any 
other return of the preceding term. Tid. 14. 


— - pra” cog If the defendant is not held to bail, he muſt be ſerved 
nag be ferveck With a copy of the capias and not of the original. For 
with copy of ca- the procels, to be ſerved according to the ſtatute, muſt be 
pias, not of ori- proceſs againſt the perſon. Peter v. Reignier, Bar. 410, 


— See ante, ch. 3. ſec. c. A. 1. 


With a notice. There ſhould be alſo ſubſcribed a notice to appen 


to appeer. on a general return, whereſoever, -&c.' See ante, 
hc: Mo Is Lo | 


Such is the mode of proceeding in order to bring the 
defendant into court by ſpecial original. We have be. 
fore ſhewn how to effect his appearance by bill and 
capias. As the future proceedings, whether by bill or 
original, vary but little, we ſhall from henceforth conſider 
them together ; pointing out, in the progreſs of the 
work, ſuch differences as may exiſt between them, con- 
tenting ourſelves, at preſent, with obſerving, 


Plaintif muſt Firſt, that although the expences of proceeding by 
383 „ ſpecial original are 1 yet unleſs the plaintiff recove 
full cots, Fol. or upwards, he ſhall not, on taxing coſts, be allowel 
any more or other coſts than he would be entitled to it 
9 in certain _ he had proceeded by bill (except in ſuch aQions in 
, which he could not proceed by bill, or in which any de- 
If he wiſhes to fendant ſhall be actually outlawed). And, ſecondly, 
amend his de- "That if plaintiff thould find that the damages laid in th: 
crgrauon, or ori- Original are not ſufficient to cover his demand, he maj 
gina] writ, how 3 E . . : 
he may d it. apply by ſummons, in the ſame way as in proceedings by 
bill, to amend his declaration; and afterwards, ſhoulv 
judgment go by default, and a writ of error be brought, 
Which would render it neceſſary to make the Original 
correſpond with the declaration, he may petition tix 
maſter of the rolls, that the curſitor may be directed i 
amend the original accordingly ; which petition 1s er- 
titled in the cauſe, and is engrvfſed on a treble 6d. ſtamp 
lt is taken to the ſecretary's office in the Rolls, when 
58. 6d. is paid; and when anſwered, it is then take! 
10 the curfitor, Wich the original, to be altered and I 

.. fcalcd. 


Wantoforiginal N. B. This is only neceſfury where error is broug 
no error alter (cor judgment by default; for il it be after verdict, 8 
verdict, wo a E I WEL SS 9 7 4 , origin 


2 
- * 


V. Sec. I.] BY SPECIAL ORIGINAL. 
ny original need not be altered, as the want of an original 
cannot, in ſuch a caſe, be aſſigned for error. | 
2 SECTION. II. 
or | 
te Of the Mode of proceeding by Original Quare 
on: Clauſum Fregit and Summons in C. B. 
The original quare clauſum fregit here mentioned, is The meaning 
Year preciſely the ſame kind of writ as that on which the pro- thercof. 
nte, ceedings by capias are founded; the only difference is in 
the proceſs which iſſues upon that writ, inſtead of its be- 
ing by capias and alias, and the like, which is proceſs 
the againſt the perſon ; it is by ſummons and diſtringas, which 
1 * is the proceſs againſt the defendant's goods. 
and Formerly, except in few caſes, this was the only mode 
" of compelling the defendant's appearance in civil actions, 
cer his perſon not being liable to an arreſt. But the writ of 
f the capias being gradually introduced, and at length generally 
* allowed, and being deemed the moſt effectual and pre- 
ferable mode of proceeding, the proceſs by ſummons and 
& diſtringas fell almoſt into diſuſe. 
COVet It is, however, by no means taken away ; and is in 
lowed ſome caſes preferable to the capias; namely, where the 
| to in defendant cannot be met -with to be one” lf or ſerved 
ons in with proceſs, at leaſt without great delay and difficulty, 
ny de- and yet has goods that may be diſtrained ; for in this caſe, 
ondly, perſonal ſervice of the ſummons is not neceſſary ; but it 
in the is ſufficient for it to be left at defendant's houſe by the 
e my ſheriff's officer, and the writ to be returned Notice to 
ngs ie defendant ; and if he does not duly appear upon the 
(houll appearance day of the return, the di/tringas iſſues, and 
ought, afterwards an alias, and ſo on, till he does appear, or un- 
rig til ſufficient goods have been diſtrained and levied to an- 
on the wer plaintiff's demand. 
The mode of proceeding is as follows : W 
ſtamp, Prepare memorandum, or minute of warrant to proſecute, as 8 


when n other caſes. See Introductory Obſervations, D. 3. Make out of warrant. 


n tale: Pr ecpe for the curſitor of the county where defendant has goods. 
and . Middleſex, . Original ö | 
| WY ginal quare clauſum fregit for A. B. Pracipe for 
again C. D. late of Weſtminſter, mercer. aße Weſt- curſitor. 

broug!! minſter, returnable before his Majeſty's juſtices at Weſtminſter, 
20002" % mor ro of All Souls. 7. S. attorney. 
lict, th 

orig Take 
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How to get ori- Tate præcipe and memorandum of warrant to curſitor, who 

— ang and coll ' furniſh you with briginal ſighed and ſealed ; pay 48. 6d. 
Go to proper ſheriff's office for a ſummons ; pay 28. Ad.; give 
it to the officer you uſnally employ; pay him, for Jummoning 
each defendant, 58. 


When and how pn the appearance day f the return of the writ defendan- 
defendant ſhoud foul , heck 15 2 by Ne: fb act — the 
ee filazer of that rounty where writ was iſſued, and at the ſam: 
time delrvering membrandum of warrant to defend. The 
precipe for appearance is | 
mag . Middleſex, . Apprarance for C. D. late of Maſiminſie, 
2 5 mercer, at the ſuit of A. B. to an original quare, and return- 
able on the morrow of All Souls. 
P. R. attorney. 


If defendant If defendant does not appear, (which you may know 
_ not appear» by ſearching at the filazer's, and no appearance being 
ow to proceed _ - 6-4 ' 

by diftringas. entered, ) apply to the ſheriff to return the original, which 
tile with the cuſtos brevium ; pay 4d. ; he will give you 

an abſtract thereof on a flip of paper; carry it to the 

filazer ; pay 6d. If notice to defendant be returned on 

writ, make out diſtringas on a half-crown ſtampt parch- 

ment, and a _ for the office; pay filazer for "gn 

ing it, 28. 6d.; ſeal, 7d.; go with it to the ſheriff”; 

office; get a warrant thereon to diſtrain defendant's goods 

to 40s. ; give it to the ſheriff's officer you employ ; pay 

bim 10s. for levying. On the return of diſtringas 
Which you may get returned at the office, ſue out al 

By alias diſtrin- las in the ſame way; and then, if defendant has nu 
. appeared, move to increaſe the iſſues, either in court - 
How to increaſe in the Treaſury Chamber. The court, on the alias dil 
ſlurs. tringas, will grant a rule to levy in proportion to the 
amount of plaintiff's debt, for it is at their diſcretion, 

ſometimes, even to 40 or gol. Carry the rule, with tht 

alias writ, to ſheriff. If not ſufficient levied thereon, and 

detendant does not appear, ſue out a pluries, and more, 

as before, for a further increaſe of iſſues, which the cout 

will now grant to the amount of the debt and colts, 

Pluries diftrin- carry rule, as before, with pluries writ, to the ſheriff, wh! 


gas. will make out his warrant accordingly. When the le 
How to apply has been made, get pluries writ returned; and if defeu(- 
the iſſues ant has not appeared, move to ſell the iſſues, and app" 


them to payment of defendant's debt and coſts, purſuam 
l 


to ſtatute 10 Geo. 3. c. 50. 


Sec. I.] V ORIGINAL QUARE, &c. 


{ell the iſſues, then move the court, under the 10 G. 3. * 
c. 50. to ſell ſo much of. the iſſues as will be ſuthcient to 
pay plaintiff his cofts incurred by reafon of ſuch diſtringas, 
and alias diſtringas, or as the caſe may be. 
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If defendant ſhould have appeared at any time after the Motion in court 
paſſing of the diſtringas's, and before a rule obtained to NW 10 G. 3 


# S 4 F k 
The act of 10 Geo. 3. c. 50. extends to all writs of That ac ex- 


diſtringas in general; though, by the preamble of the _ 9 = : 


ſtatute, it ſeems only to refer to ſuch as iſſue againſt mem- gas. 
bers of parliament, Raban v. Pla:/tow, Bur. 2726. 


The return day of a clauſum fregit, and the quarts die When defend- 


p1/,, are both reckoned inclu/ively ; nor is there any diffe- au muſt a 


and how t 


rence whether the return day be on Sunday, or any other days are reck- 


day. 


The defendant was ſerved with a clauſum fregit, re- 
turnable in four weeks from Eaſter-day; the return was 
Sunday April 20th ; the defendant not appearing on the 
Wedneſday following, the plaintiff, on the IThurſday. 
ſued out a diſtringas; on that day the defendant entered 
an appearance. On Friday morning the plaintiffs at- 
torney levied 408. under the diſtringas, on the defendant's 
goods, 


in oncd. 


Kerby, ſerjeant, obtained a rule to ſhew cauſe, wh 
veſe AR ſhould not be repaid to the defendant, wit 
coſts, on the ground, that the return day being Sunday, 
the defendant had till Thurſday to appear, and as the diſ- 
ringas iſſued on that day it was irregular. 


To this it was anſwered, that by the uniform practice 
of the court, the defendant was bound to appear within 
our days of the return of the writ, which are incly/ive both 
of the return day and the quarto die ps/?, and that Sunday 
was to be r e like any other return day. 


The court, after conſulting the ſecondarics as to the 
practice, were of opinion againſt the detendant. Rule 


viſcharged. Fans v. Coken, C. P. T. R. 9. 


After appearance, plaintiff may decree upon this 
procels, in any county (though different from the writ) 
and in any cauſe of action; and may, after judgment, if 

neceſſary, 


* 


— — 
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8 neceſſary, purchaſe | a ſpecial original, to warrant the pro- 
5 dd 


* Having now ſhewn the 4 of bringing de. 


fendant into court, in all common caſes, whether the 


action be bailable or not bailgble, and whether the 


proceedings be in the uſual way, by bill in the King'; 
Bench, and capias in the Common Pleas, or by ſpe. 
_ cial original in e court, and original quare 


clauſum fregit and ſummons in the latter; the next 


ep to be taken is, to ſet forth the plaintiff's charge 


ar cauſe of action againſt defendant, fully and par. 
ticularly, in the DECLARATION. And as, from 
this period of the ſuit, in all the above caſes, the 
proceedings which hitherto have been widely differ- 
ent, and therefore ſeparately conſidered, are nearly 
femilar, they will are. toad be treated of under one 
head. 


END OE THE FIRST PART. 


Wer! 


* „ 


CHAP. VI. 
Of the Declaration and its Incidents. 


SEC. 1. Of the Declaration. ; | 
SEC. 2. Of the Venue. 


2 _ . a 
— — 8 


SECTION I. 


Of the Declaration. 


HE defendant having appeared in court, it be- Declaration, 
comes now the plaintiff's duty to bring forward What. 
the particular charge which he has to alledge againſt 
rly him ; and this is done by counting or declaring againſt 
2 the defendant: the declaration or count being nothing 
more than a ſtatement in writing of the cauie of com- 
plaint which plaintiff hath againſt the defendant, ſetting 
forth, with a degree of accuracy, the time and place 
when and where, and the manner in which this cauſe 
of complaint aroſe, together with the damage or injury 
ſultained by plaintiff in conſequence thereof. Aſter the 
declaration follow the pleadings betweeu the parties. 


The declaration and pleadings were formerly made 
and carried on at the bar of the court [ See Appendix L.] [Appendix L 
ore lenus, but are now tranſmitted to paper, and deliver- | 
ed to the parties. ; 


Leſt the defendant ſhould be ſubject to the caprice or 
negligence of his adverſary, the courts have fixed a 
certain limited time within which plaintiff muſt declare, 


or, in default thereof, judgment of nonpres may be ſign- 
ed againſt him. | 


When to declare. 


The time in which plaintiff muſt declare is, Time of dech- 


In B. R. In C. B. To 
Before the end of the term Same as in B. R. only the 
ext enſuing the return of the defendant muſt, at the end of 
i or defendant may fign ſuch enſuing term after the re- 
judgment R tn 
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judgment of nonpros. And this turn of proceſs, or in 4 days af. 
in all caſes, (except replevin,) terwards, give plaintiff a rut: 
without having given any rule to declare, and cannot fign nm. 
to declare. 13 Car. 2. ft, 2. pros until that rule is expired 
0 e. wap A | for if no ſuch rule be give, 
4 plaintiff in this court has til 
the ein day of the third tern 
to declare in. R. Hil. ꝙ An. 
Stewart v. Harding, P. |, 

121. 


See further on this head, poſt, Obſervations, A. 


Of the different Ways of declaring. 


zo — cn ten ae 
_- . 4 449 r IS 


Explaration of Formerly, when the pleadings between the parti 
the different were cairicd on ore tenus at the bar of the court, plan- 


ways tiff could not declare until defendant had actually appear- 


ing · 

j , ed in court. So indeed for a long time after the intro- 

F duction of the practice of declaring and pleading by 

4 attorney, no declaration could be delivered till the c. 

Of declaring in fendant was brought into court; that is to ſay, un 
y chick, common bail was filed, or appearance entered in actions f 
F| not bailable, or ſpecial bail put in and perfected in bai. b 
A able ations. The only way, therefore, of declaring * 
L at that time was, declaring, as it is termed, i cliſ . 
3 Of declaring 4 But for the ſake of expediting juſtice, it was afterwars 1 
1 bene e. ordered by rules of court, that plaintiff might declare 5 
io immediately upon the return of the procets, withou! * 
10 waiting for defendant's appearance, which was called. th, 
1 | claring de bene ee, or conditionally ; that is to ſay, ch. 6 
1 | timally until detendant had put in and perfected bail, ty 
| the action were bailable, or until he had filed comma if 
i bail, or entered an appearance, if the action were u« Wh ®! 
4 bailable, 1 
i eee There are tliercfore now two ways of declaring Pay 
g erke has iſfu-Mamely, in c/ref. and de bent ee, in all actions tounde the 
ed. upon proceſs already iſſued againſt the defendant. poi 
Of declaring by But there is further a third way of declaring in * 
| ge tions wherein no proceſs has iſſued, and this is cali vr 
4 declaring by the bye, which can only be done when! 75 


| defendant is actually in court; for he is not tili 1088” 
. . © 12 * * 
1 ſuppoſed to be in cuſtody; and this mode of dect . 


s Skc. II.] AND ITS INCIDENTS, ; 
Of the Declaration. 


circumſtances of the cale. 


(e- B. R. 

In every cauſe in which 
ſpecial or common bail ſhall 
de filed, and notice thereof gi- 
ven to the atto, ney for the 


arin Wi 
10 Haintiff, a copy of the dec lara- 
1. ten ſhall be delivered to the 


celendant's attorney, 20 
Vall pay for the ſame accord- 
wy to the uſual rate; but if 
le attorney for the defendant, 
Ti his clerk in his abſence, re- 
tulcs to pay for ſuch copy; or 
f it ſhall happen that the abode 


eclare 
thou 
ed de 
co 
ail, i 
mind 


ere 0 0! the defendant's attorney 
be unknown 20 the plaintif"s 

2 attorney, thenit fhall be late 
Jars ful to leave ſuch copy with 
unde the othcer of this court ap- 
8 pointed for afhling declara— 
in 1 tront, and notice thereof Hall, 
« calld wihert delay, be given to ſuch 


hen (i defendant or his atto? ney; and 


till tial 
4 * Ain ; - * 
lecla ; fuch notice only. R. Trin, 2 
eo, 2. 


fach declaration fall b held 
well delivered from the time of 
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is grounded upon the principle of the defendant being Meaning there- 
already in cuſtody, and therefore no occaſion for any of. | 
freth proceſs to warrant the declaration. 


In whichever way the plaintiff declares, the declara- Declarations 
tion muſt be either delivered or filed, according to the muſt be delivers 


ed or filed. 


We ſhall therefore proceed briefly to ſhew the prac- 
tice in each of the aboye ways of declaring. 


Of declaring in chief. 

Declaring in chief is, when plaintiff declares after What. 
the defendant has appeared; and this may be either 
when defendant has himſelf appeared, or when plaintiff 
has appeared for him according to the ſtature, 


How, if defendant has appeared, 


1 B. 3 
U 
; If the defendant's attorney Copy of decli- 
as appeared or put in bail, the ration to be dee 
declaration muſt be delivered livered to de- 
to him; whereupon he muſt pay ſendaut's attor- 


for the ſame duty and war rant; ne. 


or oh retulal by him, or his Who is to pay 

clerk in his abſence, or if his for fame. 

abode be unknown, 77 may If he refuſes, 

be filed in the Prothonetary's or place of as 

office n payment of 28. a cou t, hode not 

or 8d. per ſheet; and then, en n. 

notice thereof to the defendant 

or his attorney, (and from the 

time of giving ſuch notice, Copy may bE 

and not before, declaration is fi ed in the of- 

well delivered, ) and on rule to 8 
Bd” Bd N k thereot given 

plead being giver, judgment to defendant ot 

for want of plea may be Jrgned, his attorneys 
and no flea may be recerved 

till the declaration is taken out 


of the office. R. J. 12 W.3, 


How, 


% 


| 
ö 
f 
; 
: 


- Notice, 
When judg- 
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Of the Declaration. 


How, if plaintiff has appeared for defendant according t ih; 
ftatute. 


as of decks In all cauſes, when a copy of the proceſs is ſerved upon any de. 
ration to be left /endant or defendants, and an appearance is entered, or com. 
at the office, mon bail filed for ſuch defendant or defendants by the 
| plaintiff's attorney purſuant to the ſtatute, the plaintiff”, 
and notice gi- attorney in ſuch caſe ſhall leave a copy of the declaration in 
ven to defend- the office with the proper officer appointed for that purpoſe, ani 
ant or his at- [;fewi/e give notice thereof to the defendant or defendants, by 


torney, delivering an Engliſh notice, written in ſecretary hand, to ſuch 


3 8 <4 defendant or defendants, or by leaving the ſame at the laſt » 


place of abode. moſt uſual place of abode of ſuch defendant or defendants; i 
What notice Wie, notice ſhall. be likewiſe expreſſed the nature of 
ſhall expreſs. the action, and at whoſe ſuit proſecuted (a), and the time, 
x limited by the rules of this court for ſuch defendant or 
In caſe detend. defendants to plead to ſuch action; and that in caſe ſuc 
ant does not defendant or defendanrs do not plead to ſuch declaration by fuch 
lead thereto, Viqpited time ſo to be expreſſed in ſuch notice, judgment will b 
3 muy entered againſt ſuch defendant or defendants by default; and 
Declaration Vom the time of giving ſuch notice as aforeſaid, ſuch declara- 
well delivered ion ſhall be deemed well delivered to ſuch defendant or defera- 
from time of ati, and not otherwiſe, 


Aud in caſe ſuch defendant or defendants, after ſuch nitict 
ment ſigned. given, do not plead by the time the rules for pleading are cut, 
Notice of in- le plaintiff may, in ſuch caſe, fign his judgment (b) without 
quire may be any other or further calling for a plea, and thereon give notice 
| to de of executing his writ of inquiry, either by deliver ing a mtice 
endant, or left ;,, writing to ſuch defendant or defendants, or by leaving tt: 
at his laſt place „ x 55 
of abode, and un, At the laſt or muſt uſual place of abode of ſuch defencan 
held good. or defendants; which fhall be a ſufficient notice to ſuch defend. 
ant or defendants of the time of executing ſuch writ of inquir; 


NR. Tris. t G2. B R. Mich. 1 C. . C. B. 


For further explanation of theſe rules, ſee poſt, Obſer- 
vations, C. 


Of declaring de bene eſe. 


What. When plaintiff declares after the return of the pro- 


ceſs, but before the defendant has appeared, it is called 
declaring de bene eſſe, or conditionally; that is to ſay, condi- 

. . 2 * N . "Ss * 
tionally until de:cndant has filed common bail in B. R. 


(a) In C. B. the rule ſays, the notice muſt ſignify in who!z Chee 
ſuch declaration is left. | 

(b) In C. B. the rule ſays, that a rule to plead muſt be firlt * 
See &. Mich. 1 6. 2. Co . 


AY 
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B. R. 

It is ordered, that pon all 
proceſs to be iſſued out of this 
court returnable before the laſt 
return of any term, where no 
effdavit all be made and 
filed of the cauſe of action, pur- 
ſuant to rhe atts of parliament 
for preventing vexatious ar- 
reſts, the plaintiff may file or 
deliver the declaration de bene 
eſſe at the return of ſuch pro- 


ceſs, with notice to plead in 
. eight days after the filing or 
jd delivery tere; and if the de- 

tendant doth not file common 
ict ba:l and plead within the ſaid 
out, aght days, the plaintiff, hav- 
hout ing filled common bail fox 
otice ſuch defendant according to 


the ſaid act, may ſign judg- 
ment for want of a plea; pro- 
vided that Juch declaration be 
delivered er filed, and notice 
lere given four days ex- 
cluſive before the end of 
ſuch term, aud a rule to plead 
be duly entered. Rule Trinity 
term 22 Geo. 3. 


Upon proceſs to be iſſued and 
made returnable as aforeſaid, 
where an affidavit ſhall be 
made and filed of the cauſe 
of action purſuant to the ſaid 
att, the declaration may be fil- 
ed or delivered de bene eſſe 
at the return of ſuch proceſs, 
with notice 10 plead in four 
4% after fuel filing or de li- 


Very. 


Of the Declaration. 


or entered an appearance in C. B. if the action be not 
bailable ; or until he has put in and perfected bail, or (in 
caſe bail has been put in but not juſtified) until bail have 
juſtified, if the action be a bailable one. 


The lateſt rules reſpecting this practice of declaring 
de bene eſſe are the following: 


Upon proceſs returnable the How in B. R. 
firft, ſecond, or third return of in actions not 
any term, the declaration may bailable. 
be delivered de bene eſſe at Si 
the return of the proceſs, with ings re hepa = 
notice to plead, if in London ther bailable or 
or Middleſe «, (and defendant not. 
lives within 20 miles of Lon- 
don,) in four days : but if the 
plaintiff declares in any other 
county, then it may be deliver- 
ed de bene eſſe, with notice 
to plead within eight days after 
declaration delivered, either 
where there is ſpecial or 
common bail filed. Rule 
Trin. 8 Geo, 3. 


How in B. &. 
in actions bail- 


Ahle. 


K A 
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very, if the action be laid in 


Loudon or Middleſex, and the 


defendant lives within 20 
miles of London, and in eight 
days if the action is laid in 
any other county, or the defend- 
ant lives above 20 miles from 
London; and if the defendant 
puts in bail, and doth nat plead 
with n fjuch times as are re- 
ſpectively before mentioned, 
Judgment may be figned : pro- 
died that juch declaration be 
delivered or filed, and notice 
thereof given four days exclu- 
frve before the end of fuck 
term, aud a rule to plead be 
auly entered. Rule Trinity 
term 22 Geo. 3. 


For an explanation of theſe rules, ſee poſt, Obſery:- 
tions, B2. © | | 


As to the manner of delivering and filing the declare 
tion de belle eſſe, it is the fame as in declaring in chief. 


* 


Of declaring by the bye. 


A declaration by the bye is not grounded on any ori. 
ginal writ or procels, but upon the deiendant's being 
already in court at the tuit either of plaintiff himſelt or 
fome otier perton ; and theretore it is preſumed unne- 
ceſlary to ſue out any other procels againſt him. Wit 
relpeat to the practice relative to this mode of declaring, 
It is the tame as declaring in chief: the only thing m- 
ceſſary to be known is, in what cafes declarations by the 
bye are allowable ; for which tee poſt, Þ 3. 


How declaration to be ingrofſed, charged for, and indorſed. 


Declaration ſhould be ingroſſed on treble penn 
ſtamped paper ;—charge ingroſſing 4d. per ſheet (73 
words making a the-t) beſide duty, but nothing for p* 
per; charge watrant to defend. | 


[1 
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In B. R. In C. B. 

In all actions, d.; and for In debt, detinue, and treſ- 
fling common bail according to paſs, Ad.; inother actions, 8d.; 
fatute, 78. 2d. and for entering appearances 

according to ftatute, 58. 10d.; 


if at ſuit of attorney, 7s. 2d. 


Beſides which, you ſhould indorſe on declaration the 
time for defendant to plead thereto ; and if the declara- 
tion be filed or delivered ge bene e//e, it ſhould be indorſ- 
ed accordingly ; as thus, if plaiutiff declare in chief: 


The defendant is to plead hereto in four (or eight days, or 2 
within the fi jt four days of next Michaelmas term, as the caſe declaration be 
may be,) otherwiſe judgment. 


in chiel. 
If plaintiff declare de bene eſſe, thus: 


T his declaration is filed (or delivered, as the caſe may be,) 8 rows” "ons 
cmditionally until common bail be filed, (or an appearance . 
entered, or bail above be put in and perfected, as the caſe 
may be ;) and defendant is to plead hereto in four days, (or 
eight days, or as the caſe may be,) otherwiſe judgment. 


But this indorſement is not neceſſary when the de: Indorſement not 


mw caration is filed in the office, becauſe in that caſe a no- *<<Mary it de- 

f a 5 ; : claration be 
ice muſt be given to the defendant, or left at his laſt filed, but no- 
uſual place of abode ; which notice muſt expreſs the na- tice muſt be 
ture of the action, at whoſe ſuit, and the time allowed Ziven. 

tor pleading, as follows : 

wy Form of Notice of Declaration. | 

0 7 Take notice, that a declaration Was this day filed with the Form of notice 

125 cterk of the declarations W the King's Bench office, in the Inner ol declaration» 

Win Temple, London, (Hin B. K.; *. with the Prothonotaries at 

| their office in Tanfield-court, in the Temple, London, if 

Ig, in C. B.) conditionally until ſpecial bail is put in and perfefted, 

Mg or until common bail be filed, or uncil common appear- 

dy tht ance be entered, as the caſe may be,) as of this preſent 


Michaelmas term, againſt you, at the ſuit of the above named 
aint ff, in an ation of treſpaſs on the caſe on ſeveral promiſes, 
to the flaintiff's damage of 100l.; and unleſs you plead therets 
" four days (or as thecale may be) Hm the date hereof, iudg- 
penn 7. ne vill be figned againſt you by default. Dated the 28th day 


2 


. ee 

et (51 Js Jena 4 17 54. os | 
for pa- 1 our ;, DIA 
J. S. Attorncy for plaintiff. 
1 Te. Mr. CG: D, the above defendant, / 2 


It 
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If declaration be filed in chief, then the notice is a8 


above, only omitting the words ** conditionally until bail 
be put in and perfetted.”? 


| For further remarks hereon, ſee poſt, Obſervations, D. 


Of the Time allowed for pleading. 


As the time wherein defendant is to plead muſt he 
Accurateiy indorſed on the declaration, or inſerted in the 


notice, it is extremely material that plaintiff ſhould be 
well acquainted therewith, 


How, Af plain- Whenever declaration is delivered or filed in chi. 
tiff declare in defendant is to picad in tour days trom the delivery 
chicfin both thereof; provided the venue be in London or Middle- 
adn {ex, and the detendant lives within 20 miles of London. 
Put it the venue be not in | ondon or Middletex, or if 
the de:endaiit does not live within 20 miles of London, 


then he is te plead in eight days, and this in both courts, 
whether the action be bailaule or not. 


How, if plain- But whenever the declaration is delivered or filed : 

tiff declare ds bene eſſe. the time of plea ing is different in the tuo 

bone oe in B. R. ots; tor in X. B. if the action be not bailable, it is al- 
Ways eight days; hut it it be bailable, then four or eight, 

How in C. B. accor ing to the above rule. But in C. B. no ſuch dil 
tinction prevails, but whether the action be bailable 
or not, tlie time for pleading is four or eight days, tht 
ſame as when plaintiff declares in chief. 


How, if defend- Tt is however to be remembered, that in both couns, 

ant be entitled and in all caſes, if the declaration be not delivered, or 

to au impar- $6665. wr "oh 

lance. notice given tour days excluſive belore the end of tht 
term, defendant is entitled to an imparlance ; and there- 
fore the time for pleading is within the firſt four days 0 
the next term. 


But ſee poſt, Ch. VII. Sec. VI. in what caſe de- 


fendant is entitled to imparlance. 


Having thus endeavoured to render the practice clear 
and intelligible with reſpect to the time of declaring, the 
n 
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25 manner of declaring, the mode of delivering and filing de- 
al clarations, and of ingreſſing, charging for, and indorſing 


them, we proceed, by way of further illuſt ration oi the 
ſubject, to point out the moſt material cates that have 
d. been decided on this part of the proceedings. 


OBSERVATIONS UPON 


: A. The Time of declaring. 
be B. The different Ways of declaring. 


: 1. In chief. 
2. De bene e/Je. 
3. by the bye, 


C. The Filing and Delivery of Declarations. 

D. The Notice of Declaration, and paying 
for ſame. | 

E. Declaring againſt two Defendants when 
one only has appeared. | 

F 'lhe Declaration varying from Proceſs. 

G. The conſolidating of Declarations, and 
ſtrik ing out ſup: rluous Counts. 

Þ). Defects in Proceſs cured by Declaration 
or otherwiſe. | 

J The Rule to declare. 

R. Of intitling Declarations, and of ſpecial 
Memorandums. | 


A. Of the Time of declaring. A. 


By the general rule of law a plaintiff muſt declare Within twe 
within twelve months after the return of the writ, or he terms; 
will be out of court, But by the rules of the courts, if 
he do not deliver his declaration within two terms, de- 
{endant may ſign judgment of zoypros. If, however, no or if no judge 
ſuch judgment be ſigned, plaintiff may ſtill deliver his ns c 
declaration at any time within the year. IVaorley v. Lee NE ves 
0 L 
2 D. & E. 112. Penny v. Harvey, 3D. K E12. 


Sherfon v. Hughes, 5 D. & E. 36. 
| It 
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Tt was formerly held, that if a declaration were not 
delivered by the laſt day of the ſecond term, that is, on 
or before the fitting of the court the laſt day, although | 
defendant had not ſigned ronpros, yet that it was at his | 
option to receive the declaration afterwards, nor could 
he be compelled ſo to do. Barnes v. Gecring, 12 Mod, | 
217. | 

1 ſtill is it upon this ground that a new count can- ä 
not be added to a declaration aſter the ſecond term, be- 
cauſe that would be tantamount to a new declaration, 
and plaintiff could not declare after two terms. N!/bet 


v. Griffiths, Say. 97. 


In B. R. plaintiff has only to the end of the ſecond 
1 term to declare in, whether called upon by rule or not; 
| but in C. B. he has till the eſſoin day of the third term, 
if not called upon by rule. P. R. 121. 


In both courts plaintiff has two terms to declare in af- 
ter bail is complete. 


— — 2 — — — W twos aw owt 3 8 


BK > =? 


But if there be a treaty between plaintiff and defend. 
ant, he is not obliged to declare within that time. Mal- 
ter v. Steward, 3 Will. 455. 


B. B. The different Ways of declaring. 


(B. 1.) (B. 1.) In chief. 


r 


ot deckaing in Declaring in chief being the regular way of proceed- 

chief. ing after the appearance ot defendant, there are no pat- 
ticular obſervations to be made thereon, ſaving the prac- 
tical part, which is explained above, and the obterva- 
tions relative to declarations in general mentioned here- 
alter, | 


(B. 2.) | (B. 2.) De bene ee. 


DD. boue eff, In the rule of B. R. 7rin. 22 Gee. 3. concerning de. 
vas > av * 4. F . " _ 5 | 
nay io declirc. Clarations de bene eſe, the words are, ** upon all procels1e- ti 
| turnable before the /af? return of any term;“ and in rule Fo 


of C. B. 8 Ces. 3. the words are, “ upon proceſs returns, 
ble 
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able the iſt, 2d, or 3d return of any term, p/amtff may 
file or deliver declaration de bene efJe, with notice to plead, 
cc. From which words it has been underſtood, that 
no declaration could be filed or delivered. de bene efſe, ex- 
cept upon proceſs returnable before the /a/? return of the Explanation of 
term. Thus in a late ingenious book of practice, Up- rule Trin. 22 
n procels returnable ie /aft return of the term, the _ 9 - is 
declaration cannot be filed or delivered de bene e:“ C. B, 
and the rules of court are referred to in ſupport of this 
| doctrine. Tidd. 233. But with deference [ conceive, 
that the operation ot the above rules of court 1s not to 
confine declarations de bene e to procels returnable as 
therein mentioned, but only to regulate the time where- 
| in defendant is to plead to ſuch declarations on proceſs 
ſo returnable. Plaintiff may ceclare de bene eſſe upon any 
proceſs whenever returnable ; but if it be not returna- 
ble before the laſt return of the term, the notice to 
plead mũſt not be in tour or eight days, as mentioned in 
. the rules (ſince thoſe rules do not extend to ſuch decla- 
tions de bene eſſe) but the deiendant will, in that caſe, 
be entitled to an imparlance, and the notice ſhould be 
|. o plead within the firſt four days of the next term. 
Fa Agreeable to this is the determination in the caſe of 
Abbey and Martin, in 1 C. B. I. R. 533. where on pro- 
cets returnable the 4 return of Trinity term, a decla- 
ration was filed de bene gſſe, with notice to plead within 
the firſt four days of Michaelmas term, and it was held 
regular. No reason indeed is given, but it is ſubmitted, 
that it might have been upon the principle above men- 


þ tioned, namely, that the rules of court only govern the 
Wi time of pleading to declarations de bene eſe, returnable 
5 baſare the laſt return, and do not mean to prevent plain- 
0 titts declaring de bene ee upon any procels returnable 
5 upon any ſuhſequent return, provided the notice ta 


plead be accordingly within the tartt four days of the 
following term. 


declaration de bene i muſt be filed or delivered be- At what time, 
ſore the defendant has appeared, and even before the : 


time for his appearing or putting in bail is expired. 
Fitherby v. Lloyd, Bar. 342. 


For declaring after zppcarance is called declaring in 
chick, 
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chief. And if plaintiff neglect to declare de Bene 2/7: be- 


fore the time for detendant's appearance is out, he muſt 
firſt bring defendant into court by filing common bail, 
or entering an appcarance for him according to the ſta- 
rute, and then declare againſt him in chief. Smith v. 
Painter, 2 D. & E. 749. That is, provided the action 
be not bailable ; for if it be, plaintiff muſt then proceed 
againſt the ſheriff, or upon the bail-bond. 


ble Gon it In B. R. the return day of the writ is the ſooneſt 
may be filed, that a declaration de hene eſe can be filed or delivered; 
Se and where an original is returnable on the eſſoin day of 

term, a declaration cannot be delivered de bene eſſe till 
On return day. the firſt day of term. Burgh v. Dixon, 14 G. 2. 


But in C. B., although declaration may be delivered 

On eſſoin day, die bene eſſe on the return day, and be good tor many pur- 
how lar good. poſes, yet being in favour of plaintiff to expedite his 
cauſe, it cannot be delivered ſo as to charge detendant 

with paying for the declaration till the appearance day; 

for the four days of grace are allowed defendant to make 

an end of the cauſe by payment of the debt or otherwile; 

and if this practice were to be countenanced, an attor- 

ney might delay the ſervice of the writ till the night be- 

fore the return, and charge the defendant with the coſts 

of declaration as well as proceſs, Golding v. Grace, 


Blac. 750. 


And in B. R. the maſter will not allow coſts of de- 
claration delivered under ſuch unfair circumſtances. 


Time for plead- The eight days time when defendant is to plead 
ng ni rec - reckons from the delivery of the declaration, be it {ooner 
ey» or later. Shadwell v. Angel, Burr. 55, 


In C. B. So in C. B. if a declaration is delivered de bene efſe ar 
the eſſoin day of return, defendant is entitled to eight 
days time to plead, (though it be a caſe that would other- 
wiſe require only four ;) if after the eſſoin day, and on 
or betore the appearance day of the return of the writ, 
the defendant is entitled to four days from the appear: 
ance day; and it delivered after the appearance day, 
then to tour Gays after delivery. Glace 1243. 


Although 
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Although the delivery of a declaration de bene eſſe it geclacatien 
after the time expired for putting in bail is a bad deli- delivered too 
very, yet it is not a waiver of exception to bail ; but __— CO. 
demanding a plea is; becauſe the latter is admitting the 
defendant to be in court and in a condition to plead. L/ 
ter v. Mainliouſe, Bar. 92. 


Where declaration is delivered de bene effe at the re- if actendant de 
turn of proceſs, with notice for defendant to plead ane wy, &c. 
within eight days after ſuch delivery, if the defendant] won ang 5h 
do not file common bail and plead within ſuch eight 
days, plaintiff may ſign judgment for want of a plea, 
having firſt filed common bail tor defendant, and a rule 
to plead having alſo been duly entered, Shadwell v. 

Angel, Burr. 55. 


Care ſhould be taken to mark the declaration de hene : 
eſſe, otherwiſe it will be irregular ; and if delivered be- 
tore ſpecial bail put in, it will be a waiver of the bail. 


Evans v. Tillam. Bar. 257. Imp. C. B. 4th Edit. 231. 


(B 3.) Of declaring by the bye. (B 3. 


It has been already obſerved, that declarations by the Declaring bythe 
bye are not grounded on any original writ or proceſs, bis. 
but upon the defendant's being in court. Now there 
are three ways in which a delendant may be in court: 
iſt, He may be in the actual cuſtody of the marſhal as 
a priſoner: 2d, He may have v2/ntarily come into 
court at the ſuit of any perſon, by having himſelf filed 
common bail and the like: or, 3d, He may have been 
ſarced into court by plaintiff's having filed common 
= or entered an appearance for hum according to the 
Hatute. 


Now in the two firſt caſes, by the practice of the Ia B. E. 
King's Bench, any perſon may deliver or file declara- 
tions againſt him by the bye, provided they be delivered 
or filed within the fame term that the proceſs againſt 
deſendant (upon which he is either ſo in cuſtody, or to 
which he has ſo voluntarily appeared) is returnable, 
Synd v. Harris, Burr. 2180, 


And 
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In C. B. 


How in joint 
actions. 


In actions by 


huſband, | 


By executor 
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And the plaintiff himſelf may declare by the bye 
againſt him at any time before the end of the next term 
after the return of the proceſs. Smith v. Muller, 3 D. 
& E. 627. £ 


Pd 


But in the 3d caſe, where defendant has been force 
into court, no other perſon except the plaintiff himſelf, 
can deliver a declaration by the bye againſt him. R, 


Mich. 10 G. 2. Wallis v. Smith, Caf. Tem. Hard. 20). 


Such is the practice of the court of King's Bench; but 
that of the Common Pleas is otherwiſe; for there, in 
all caſes, no perſon can declare by the bye, except the 
plaintiff himſelf; and he muſt do it within the ſame 
term in which the writ is returnable. Afethwin v. Popl, 


Caſ. Prac. C. B. 6. Dunn v. Hutt, Bar. 340. 


W hich rule alſo prevails in B. R. when the aCtion 
is by original. I 1dd. 217. 


N. B. The reaſon of this difference in the practice of 
the courts ſeems to be, that in B. R. when defendant: 
actually in court, either by having filed common bail, 
or arreſted and put in ſpecial bail, he is preſumed to be 
in the cuitody of the marſhal, ready to anſwer all de- 
clarations that may be brought againſt him by any per- 
fon whatſoever ; whereas in C. B. he is only in court 
quoad the plaintiff. 


If a joint action be brought, either of the plaintift's 
declaring ſeverally by the bye, will be deemed 3 
ſtrangers, and can only do ſo in. B. R and that fulycc: 
to the above rules. Sulyard v. Harris, Burr. 2181. 


So in B. R. in an ation at the ſuit of the baron on. 
a declaration may be delivered by the bye at the ſuit ot 
himſelf and eme, and vice verſa; but not ſo in C. B. 
Reers & Un. v. Robins, Bar. 337. 


So in B. R. upon proceſs with an ac-etiam at ſuit of 
plaintitF-as executor or aflignee, he may declare by the 
bye in his own right: but not ſo in C. B. unleſs it wee 
a general clauſum frigit without an ac-etiam. 


But 


* he will torfeit his bail; becauſe in bailable actions, it 


third perſon in B. R. may declare by the bye in any ac- 
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But in all caſes where defendant comes in by rule of How if deferd- 
court and not by proceſs, he is not compellable to re- aut i in court 
ceive a declaration by the bye; as where a perſon by by rave of courty 
rule of court is made defendant in ejectment and files 
common bail, and other ſimilar caſes. Styles 47. 


Where the action is by ſpecial original, either in or if aQtion be 
B. R. or C. B., plaintiff muſt firſt declaie agreeable to by ſpecial origi- 
that original, betore he can deliver a declaration by the nad; 
bye. 


If the action be bailable, but not by ſpecial original, or be bailable op 
as by bill of Middleſex or latitat in B. R., or by a quare not. 
claufum fregit in C. B. with an ac-etiam, plaintiff may de- 
clare by the bye for a different cauſe of action, before 


the declaration differ from the writ, it incurs ſuch for- 


feiture. Helmes v. Small, Caſ. Pr. C. B. 58. 
But if the ſuit be not bailable, either plaintiff or a 


tion he pleaſes; nur need ſuch third perſon wait for the 
delivery of a declaration by the plaintiff in the writ. Can. 


Pliilip's caſe, 1 Crom. 96. 


A declaration may be delivered by the bye even aſter when delivered 
the debt and coſts of the firſt declaration are paid; pro- and the coſts 
vided it be delivered of the {ame term in which writ is 1% 


returnable. P. R. 144. Hand v. Willett. 


C. Of filing and delivering Declaration. C; 


The general rules which govern the filing or deliver- 
mg of declarations have been already ſtated ante p. 255. 


the following are a few determinations tending turther 
to explain them: 


Tf the defendant's attorney be known, a copy of the ro whom de- 
declaration muſt be delivered to him: and it he be a livercd. 
country attorney, then it ought to be delivered to his 
«vent in town: for if it be delivered to the defendant 

limtelt, 
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himſelf, or left in the office, unleſs the attorney re. 
fuſed to pay for it, it will be a bad delivery. P. R. 
126. Whitev. Edwards, Ray. 1408. 8 Mod. 379. 


But if the place of abode of defendant's attorney he 
not known, or if ſuch attorney refuſe to pay for decla- 
ration, then a copy muſt be filed in the proper office, 
but even then not left with defendant himſelf or at his 


houſe. 


At what time. 


Four days be- 
fore end of 
term. 


Not on Sunday. 


So if plaintiff files common bail, or enters appearance 
for defendant according to the ſtatute. 


If ſuch defendant, for whom plaintiff ſo appears, be 
a practiſing attorney, he muſt not deliver declaration to 
him at his chambers, but muſt leave it in the office. 


P. R. 128. Heber v. King. 


A copy of declaration ought to be delivered or filed 
before nine in the evening, otherwiſe plaintiff will be 
entitled to an imparlance, and judgment, if ſigned, will 
be ſet aſide. P. R. 123. Bayly v. Dennis. 


Declaration ſhould be delivered four days excluſive 
before the end of the term, (i. e.) on the $th, if term 
ends on the 12th, or detendant will be entitled to an 
imparlance. P. R. 125. Porter v. Barnes. 


Delivery of a declaration on a Sunday bad, though 
caſes may be found to the contrary. Malter v. Tour, 


Bar. 300. Morgan and Fohn/o9n, C. B. T. R. 629. 


When declaration is delivered, a notice to plead 
mould be endoried thereon ; but when it is filed it need 
not. Nor indeed is it abſolutely neceſſary for the notice 
to plead to be given at the time the declaration is, or in- 
dorſed on it; for if given atterwards, provided it be 2 
que notice as to length of time, it will be good. Auon. 
C. B. 2 Wy. 137. 


D. The Notice of Declaration, and paying for 


ſame. 


In all caſes where. declarations are left or filed at the 
offcc, a proper notice thereof muſt be given to detend- 
5 ant 


P — 
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ant or his attorney; for if declaration be left in office, 
and notice given to defendant's attorney, it is tanta- 
mount to a delivery of it to him. Thomas v. Buſhell, 
Caſ. Prac. C. B. 84. 


If not delivered to the attorney, it muſt be left at the How ſerved, 
laſt or uſual place of abode of defendant. 


If neither the attorney nor the defendant's laſt place 
of abode can be found, application may be made to the 
court, that notice left at the office may be good, unleſs 
the bail, if any, ſhew caule to the contrary. Miller v. 
8 Parſons, Bar. 307. 


Notice has been held good when put under the door 
of defendant's houſe, which was empty and ſhut up ; 


court thinking it a trick of defendant's to avoid procels, 
4 Mood v. Dodg ſon, Bar. 378. 


But where it was merely put under the latch of de- 
fendant's door without its appearing that the perſon who 
eit the notice knocked or endeavoured to open the door, 
it was bad. Talbot v. Oldham, Bar. 411. 


rm | 5 
an If che action be againſt two or more, notice muſt be 
given to all the defendants, or it will be d. Coulſon v. 
| Furnbull, & others, Bar. 246, Kingdon v. Horn & 
gh another, Bar. 293. 
un, 
» It muſt be ſerved before nine in the evening, and be. 
. fore rule to plead is given. P. R. 131. & 135. 121. 
lea 
reel It muſt not be ſerved on a Sunday. Morgan v. Fohne 
JUce n, C. B. T. R. 629. 5 
m- 
be 1 This notice muſt be in writing. P. R. 130. How made - 
Anon 
It ought to follow the proceſs : ſo that where a perſon 
cr eſiding in Dorcheſter, took lodgings in Londan for three 
g 10 r four days, and was there ſerved with proceſs, al- 


zough he immediately after went home into the coun- 
not ce of declaration left for him at his lodgings 
4 held good. P. K. 129. 

8 It 
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11 ought to ſpecify technically the nature of the ac. 


Its contents- £4 32 | ; P * 
tion, as treſpaſs, treſpaſs on the caſe upon promiſes, 
treſpaſs on the caſe for tort, debt, covenant, and the 4 
like, or it will be inſufficient, although, perhaps, it F 
| may deſcribe the cauſe of action ſo as to be underſtoe 
ſ by common people. ; 


As if it ſays that plaintiff declares on a note of hand; 
or that it is an action for work and labour done by plain. 
tiff for defendant ; though intelligible in common par. th 
lance, yet the notice is bad; becauſe the nature of the 


action as debt or treſpaſs on the caſe is not technical) 
expreſſed. Taylor v. Sherman, Bar. 299. Grave , 
Wiſe, 2 Wil. 84. Bartholomew v. Golding, Bar. 291, tie 
Nature of a&i- It muſt ſhew the nature of the action with ſuffcient 0 
en. certainty ; ſo that merely to ſay in an action on the cas * 
without mentioning whether upon contract or for ton, 10 
is not ſufficient. P. R. 131. EA 
But it need only mention the nature of tlie action, fo To 
the declaration will ſhew the particulars, P. R. 133. 
At whoſe ſuit, , It ſhould further ſpecify at whoſe ſuit proſecuted, an of | 
the time allowed for pleading thereto ; and that unie * 
defendant plead in that time, judgment will be figned dw 
Notice to plead in four days when defendant is ei Pri 
titled to eight, bad; and judgment ſet aſide, though ud 
ſigned till after the eight days. P. R. 135. A 
a | we 
5 So it ſhould be properly dated; for it will be had 3 
want of a date. Cromiuell v. Goodwin, Bar. 400. P. & & R 
134. 
2 . B 
For if the notice be irregular, and plaintiff ſigns ju filed 
ment for want of a plea, defendant may ſet it aſide 0% ed o. 
motion for ſuch irregularity. Graves v. II iſe, 2 with 
84. Bar. 291, g00d 
5 : 1 ot 710 
A hen neceſſu= In B. R. this notice is neceſſary in all caſes; bin be 
44 5 Kain C. B. it has been held, that notice of a declaration E 112. 


ing left in tlie office, is not neceſſary in bailable * ä 
wii 
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where defendant's attorney has put in bail, for he ought 
to ſearch tor it; but in actions not bailable it is. P. R. 
149. Sim mens v. Shannon, Blac. 725. 


Sed Q. and viae Simmons & Shannon, as reported 
3 Wil. 147. 


The declaration is only well delivered from the time eee 
of the notice; and is, therefore, to be conſidered as of ” 


that term in which notice was given. Field v. Gooding, 
1 Barn. 46. 


* 


Interlocutory judgment was ſet aſide for defect of no- 
tice. In the term following (Michaelmas) plaintiff gave 
fre ſhi notice, and for want of plea ſigned judgment: which 
ſecond judgme t was ſet aſide on the ground, that the 
declaration was only well delivered from the time of ſerv- 
ing ſecond notice; and that the writ being returnable in 
Eaſter, declaration was delivered too late, and plaintiff 
muſt begin again. Bartholomew v. Goulding, Bar. 291. 


Formerly, therefore, when it was held, that plaintiff Former prat. 
muſt declare before the end of the next term after return **© 
of proceſs, or he would be out of court; although de- 
claration was filed within that time, yet if the notice 
was not delivered until after ſuch ſecond term, though 
even before the eſſoin day of the third, it was held bad, 
Pritchard & Lewis, Bar. 304. 


Afterwards it was determined, that if the declaration How altered. 
were filed within the ſecond term, notice given before 


ine eſſoign day of the following term was good. / 
& Radford, Bur. 1452. 


But the practice now is, that if the declaration be Preſent practice 
filed within the ſecond term, notice of declaration ſery- of ſerving no- 
ed on the eſſoin day of the third, or indeed at any time ie UG 
within the 12 months from the return of writ, will be 
good, provided defendant has» not ſigned judgment 
4 ot nonpros; becaule plaintitF has all that time to declare 
bu in 4% re he is out of court. Morley & Lee, 2 D. & E. 


on i 


Fol 112. Penny & Harvey, 3 D. & E. 123. 
108 
wn $ 2 When 
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When declaration is delivered, defendant's attorney 


charged thereon: if he refuſes to pay either, plaintiff 
cannot ſign judgment (Oneale v. Price, 4 D. & E. 370) 


U 


but he muſt leave the declaration in the office, and pro- 


ceed by giving a rule to plead, and demanding a plea, 


E. 


Of declaring 
againſt two, 
when one ovly 


has appeared. 


and for want of it, ſign judgment; taking care not to 


receive a plea till the copy of declaration is paid for, 


So where declaration 1s in the firſt inſtance filed, and 
notice thereof given, defendant muſt take it out of of- 
tice and pay for it, before plaintiff is obliged to receive 


his plea; and though defendant appears and tenders a 
plea, yet plaintiff may ſign judgment for want of de- 


claration being taken out of office and paid for, 1 Wil, 


173. | 


Formerly the declaration itſelf was delivered to de- 
fendant's attorney, who made a copy of it and returned 
it (Tidd, 229.): and I preſume it was upon that prac- 
tice being diſuſed, that the obligation upon defendant to 
pay for a copy attached. 


E. Declaring againſt two Defendants, when 
only one has appeared. 


In both courts, and in all actions, whether bailable 
or not, if there be two defendants againſt whom plain- 
tiff wiſhes to declare upon a joint contract or cauſe of 
action, and one only appears or puts in bail, plaintiff 
cannot declare until the other either appears or 1s out- 
lawed. | a 


But he cannot be outlawed unleſs the proceedings 
were by ſpecial original: ſo that it is ſometimes uſetul 
to ſue by original, when it is ſuſpected that either of the 


” defendants will not appear, or cannot be found. 


In ſuch caſe, therefore, plaintiff ſhould apply to 
zudge for an order for time to declare againſt the defen- 
dant, (already in court,) until the other appears, 0 
arreſted, and puts in bail, or is outlawed, as the cafe 
may be. | 


For 


Se 


? 
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For a declaration firſt delivered to one, and then, 
when the other appears, to the other, is irregular. 
Knight v. Parker and another, Blac. 7 59. 


Where a /atitat was againſt two, returnable in Mich- 
2elmas term, and one appearing, plaintiff filed decla- 
ration againſt him, and took out an alias returnable in 
Hilary term, in which both defendants were named, and 
then the other defendant appeared, and plaintiff filed a 
new declaration againſt both as of Michaelmas Term ; 
the firſt was held to be void, and the ſecond wrong 
dated. Stork v. Herbert & Eyton, 1 Wil. 242. 


ea WW’ 0 ] r — 5 
>: "x a 


But the court refuſed to ſtay proceedings, ſaying, 
plaintiff might amend as it was but a miſtake. 


If one defendant has been outlawed and plaintiff de- 
clares againſt the other, it ſhall not be in the power of 
the latter, by pleading, to impeach the outlau ry. Sy- 
monds v. Parmiter, Blac. 21. 


On common proceſs, where the action is not baila- Different = 
133 r N common an 
ble, though four be put in a writ, if plaintiff has a ſepa- q, 1.11. ovonth 
rate cauſe of aCtion againſt each, he may afterwards de- 
clare ſeverally againſt one or more of them; but not ſo 
if the proceſs be bailable. 
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If plaintiff has a joint and ſeparate cauſe of action 
againſt the four, as where defendants are all bound in 
an obligation to him jointly and ſeverally, he muſt de- 
clare cither againſt them all jointly or againſt each ſe- 
yerally, and cannot, if two or three appear, declare 
jaintly againſt them only. 


— 
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F. Of Declaration varying from Proceſs. F. 
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The chief diſtinction in caſes of declaration varying Of declaration 
from proceſs is, whether the action be bailable or not. _—_— from 
Proc 3s 
If defendant he held to ſpecial bail, plaintiff muſt not gee awe ch. 3. 
declare for a ditferent cauſe of action, or in a different (ec, 1. E. 3,4,5 + 
Capacity than mentioned in writ, otherwiſe bail will 
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de diſcharged, and court, on motion, will order a com- 


mon appearance. Hally v. Tipping, 3 Wil. 61., asif 
the ac etiam writ was in his own right, and he after. 
wards declared as executor.—- 1. 

So if plaintiff ſues out a quare clauſum 5.0 and de- 
elares in troyer. Turing v. Jones, K. B. Mich. J. 


But the court will not diſcharge defendant out of cuſ- 
tody on filing common bail, on the ground of à vari- 


ance between the declaration and the writ in the {un 


mentioned in the ac etiam, the declaration being only for 
half the ſum mentioned in the writ.—45. | 


Formerly, indeed, he could not declare in a diffe- 
rent county; but now, by R. Hil. 22 Geo. 3., plaintif 
may declare in a different county than that named in the 
writ, without loſing his bail. 2 


If the action be by ſpecial original, a greater ſtriQ- 
neſs is obſervable; and in order to prevent incongruity 
on the record, declaration muſt ſtrictly purſue the writ, 


Turing v. Jones, K. B. Mich. T. 34 G. 3. 
But if the ad ion be not hailable, and by bill of Mid- 


dleſex, latitat, or capias, the proceſs is deemed a mere 
ſummons to bring defendant in to court, and plaintiff may 
afterwards declare for any cauſe of action different from 
or not expreſſed in the writ, e eds 7 


So he may declare in any capacity as aſſignee of the 
ſheriff, executor, adminiſtrator, or even % tam, or the 
like, though proceſs ſued out in his own right general- 
ly; becauſe this tends to narrow rather than enlarge 
plaintiff's demand. Lloyd v. Hliams, 3 Wil. 141. 


So if the demand be ſtill the ſame, though plaintiff be 
ſuperfluoutly deſcribed as executor or adminiſtrator in 
proceſs, yet he may declare in his ownright.—1b:4. 


But not if the demand be different; for if proceſs be 
gui tam, he cannot declare generally; becauſe __ the 
; eman 
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demand is not only enlarged, but its very nature changed, 
Caming v. Davis, Burr. 2417. Blac. 723. 2 Wil. 
392. 


So if proceſs be in a ſpecial character as aſſignee of a 
bankrupt, plaintiff cannot declare generally in his own 


right. Meggs aſſignee v. Ford, 25 Geo. 3. 


Where plaintiff, by declaring different from his writ, 
waives his bail, and after verdict, brings an action on 
the judgment, he ſhall not have bail in ſuch action. 
Crutchfield v. Seyward, 2 Wil. 93. 


A variance between the writ and declaration in the ac 
ctiam (the one being in caſe on promiſes, and the decla- 
ration in debt) was held not material, the ſum ſworn to 
being under 40 J.; and the ſtat. 13 Car. 2. ſt. 2. C. 2. 
on which the ac etiam is grounded, operates only where 
the ſum is above 40 l. Lockwood v. Hill, C. B. 
T. R. 310. = 5 


N. B. This is a diſtinction little attended to.—Sce 
Appendix I. | | 


The declaration ſhould correſpond with proceſs in tlic 
names and deſcription of the parties ; for if there be. 
a material variance, court will ſet aſide proceedings. 
Tid. 224. 1 2 

But if plaintiff ſue the defendant by a wrong chriſtian 7 
name, and he has appeared by his right name, plaintiff 
may declare againſt him by ſuch right. name; but it 
muſt be a voluntary appearance; for plaintiff, cannot 
file common bail for him by his right name and then de- 


clare. Doo v. Butcher, 3D. & E. 611. 


The proper way for defendant to take advantage of How to tale 
my variance is, to move the court for proceedings to be adrantge ob 
{cr aſide; for if the declaration vary from the writ, tlie 
court will not now. grant oyer of writ, and without 
oyer, were defendant to plead the variance, it would be 


d murrable. Faenderplant v. Banks, 2 Wil. 83. 
| S. Of 
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G. Of conſolidating Declarations and ſtriking 
Se! out ſuperfluous A 


It is a matter of diſcretion in the court to oblige 
plaintiff to conſolidate declarations. F 
But where the cauſes of action may be joined, and 
no good reaſon is ſhewn why they ſhould not, the court 
will order them to be conſolidated ; and if the conduct 
of plaintiff ſeems oppreſſive, will even compel him to 


: 


pay the coſts of the application.. Cecil v. Brigges, 2 D. 


& E. 639. | 


Nor is it ſufficient to alledge, that plaintiff may be 
ready with his witneſſes in one and not in the other 
cauſe, ſince he might apply to put off the trial upon 
that ground. bie. | 


This, however, uſed to be deemed a good reaſon; 
and the courts formerly very rarely obliged plaintiffs to 
conſolidate declarations upon that account. Minott v. 
Bridge, Str. 1178. PONG | | 


It was even reſuſed in ejectments, although ten de- 
clarations were delivered on the ſame demiſe, for ten 
houſes.— 15. 1149. | 


Though in C. B. in a ſimilar caſe they were ordered 


to be put into one iſſue. Grimſton v. Grimſion, Cal, 


Prac. C. B. 119. 


FR e for the ſame aſſault were order- 
ed to be joined. P. R. 157. | 


Two declarations, one againſt huſband and wife, and 
the other againſt the wife only, cannot be conſolidate. 
Swithin v. Vincent] — 1 
If the declaration contain any unneceſſary counts or 
ſuperfluous matter of any length, as ay title ſet 
out or the like, court, on motion, will order them tobe 
{truck out; and ſometimes (if evidently put in to {well 
the declaration,) with coſts of the motion. Th 
. e 


f 
of 


55 
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The uſual way is, to move the court for rule to ſhew 
cauſe why the declaration ſhould riot be referred to the 
maſter, (or prothonotary, ) for him to ſtrike out the un- 
neceſſary counts, and (if the caſe will warrant it) why 
plaintiff ſhould not pay coſts of the application. 


h. Defects in Proceſs how cured, by Declara- 


tion or otherwiſe. 


Though the proceſs were wrong, if declaration be 
right it will ſometimes cure it. | 


As if defendant be ſued or arreſted by a wrong name, by declaration; 


and appears or enters into bail-bond by his right name, 
aud plaintiff afterwards declares right, court will not in- 
terpoſe. Hole v. Finch, 2 Wil. 393. 


Again, if the proceſs be in any reſpect defeCtive, or by taking it out 
there was any 7 in ſervice thereof, or other- of office; 
7 


wile on part of plaintiff, if deſendant's attorney takes 
declaration out of the office and pays tor it, all preceding 


irregularity is waived: for the proceſs is only to bring 


detendant into court, an he cannot have declaration 
without coming into court. Caſwall v. Martin, Cal. 
Tein. Hard. 369. Male v. Fuller, C. B. T. R. 222. 


the court in time. 


It is ſaid that ſuch application muſt be made two days 
before executing inquiry. P. R. 1279, 


In another caſe any time before interlocutory judg- 


ment ſigned. Bar. 269. 


Awght v. Parker, Blac. 759. 


Certainly too late if after writ of inquiry executed. 


But the ſafeſt rule is to make the application with all 
polhble diligence ; for ſuch objections are at beſt but 


litle countenanced, and if the party has unneceſſarily 


acquielced under them, the court will be ſtrongly in- 
cuned to deny the motion. 
Of 


H. 


Of defects in 
proceſs cured, 


So defeCts in proceſs will be cured by not applying to by not applying 
. . intime.' - + 
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If plaintiff does not wiſh to declare within the time 
allowed (big. before the end of the next term after re- 
turn of proceſs), he muſt on the laſt day of ſuch term 
get a rule to declare till the firſt day of the next term, 
otherwiſe defendant may ſign judgment of nonpros: if 
he ſtill wants further time, he may on the tirſt day of 
the term, get another rule to declare until the laſt day 
of the term, and then another until the firſt day of the 
following term, and ſo on, taking out two in each term, 
until detendant chooſes to ſtop him ; for he may, if he 
thinks fit, move the court by counſel, that the af rule 
may be peremptory; in which caſe, plaintiff muſt declare 


on or before the day mentioned therein; for the rule 


How obtained 


when ſerved, is peremptory in the firſt inſtance. 


This rule is obtained by giving brief to counſel, an- 
nexing thereto an office copy of the laſt rule to declare; 
the rule is then drawn up by clerk of rules, and copy 
ſerved on plaintiff*s attorney. e 


Plaintiff muſt be very careful in declaring on the day 
mentioned in his rule to declare, or in obtaining a freſh 
rule for further time, as deſendant may immediately on 
the expiration of the time, ſign 19zpros, without giving 
1 rule to declare. Tiers v. Powel, 6. B. 

>. 87; 


When Plaintiff has obtained theſe rules to declare, he 
ſhould ſerve copy on defendant's attorney, or ſtick it up 
in the office it defendant does not appear. 


But ſhould he neglect ſo to do, and afterwards ſerve 
them before defendant had taken advantage of the itte- 
gularity by ſigning judgment, it ſhall be good and cute 
the defect. Jans qui tam v. Huttan, Blac. 290. 


By tlie terms of the rule, it has no effect if defendant 
is a prifoner ; if, therefore, he be in cuſtody, and plain- 
tiff is prevented from declaring againſt him on account 
of its being a joint cauſe of action, and the other defend- 
ants not having appeared nor having been yet outlawed, 

7 | | — 
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he muſt move the court, or apply. to a judge, and ſuch 
rule will then be granted until the outlawry or appear- 
ance of the other defendants. ; 


B. Of intitling Declarations and ſpecial Me- It. 
e morandums. 


The declaration is always delivered with a memoran- Of intitling de- 


clarations and 
dum of the term at the top thereot. . 
: . : randums. 
According to the ancient practice, the declaration 


was actually delivered in the ſame term in which the 
writ was returnable; and although in eaſe of plaintiffs 
the time has ſince been enlarged, ſtill the declaration 
ought to be intitled as of the terin when the writ + as 
returnable ; for it is to be conſidered as delivered nunc 


pro tunc. Smith v. Muller, | 3 D. & E. 626. 


But when the cauſe of action happens to ariſe in the I cauſe of ag. 
very term when the declaration is intitled, care ſhould 1 ng 
be taken to make the memorandum of a particular day Tt 
in the term previous to the time when cauſe of action 
aroſe; for a general title of the term refers to the firſt 
day, and it would therefore appear as if declaration was 
filed before any cauſe of action accrued. 


Where, however, the declaration was intitled gene- 
rally, and the cauſe of action appeared in declaration to 
nave accrued on the firſt day of the term, it was, on 
ſpecial demurrer, held good ; becauſe formerly when 
the practice was to declare ore tc9:u5, plaintiff could not 
declare before the fitting of the court; and it is poſſible 
that the cauſe of action might accrue on that day before 
the court fat, and the declaration delivered afterwards, 
and the court will make any inte ndment againſt ſo cap- 
tious an objeQtion, Pugh v. Robinſon, 1 D. & E. 116, 


But if declaration be intitled generally, and in point When it may 
ol faCt it was delivered regularly after the action accrued, be amended, 
plaintiff may, on affidavit and motion, have the title of | 
declaration amended accorungly. Symonds v. Parmin- 


cer, I Wil. 78. . 4 # — 
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At 1/7 prius the party may ſometimes give evidence 
of the real time of ſuing out the writ fo as to avoid the 
relation to the firſt day of term. Morris v. Has wood, 
Blac. 312. 320. S. C. Burr. 1241. 

When defend. So the defendant has a right to call laintiff 

ant can inſiſt on . : ght to Call upon plaintiſt to 
2 — intitle his declaration agreeable to the true time of deli- 
Goes clarztt» ering it to can. Thomſon v. Marſhall, 1 Wil. zog. 

And this may be done in order to plead in abatement, 
which muſt be within four days after declaration; and 
therefore if it were intitled generally as of the term, 
and to have relation to the firſt day thereof, detendant 
might often be deprived of this privilege. Willes v. 
Earl of Halifax, 2 Wil. 257. | 


So if defendant would with to plead plene adminiſira- 
dit, or a tender and means to give in evidence adminiſ- 
tration of aſſets, or tender made between the firſt day 
of term and the ſuing out proceſs. Smith v. Raydin, 
1 Wil. 39. Vinter v. Moreland, 2 Barn. 125. Cal. 
l | 


OT. On motion in arreſt of judgment,. becauſe cauſe of 
eee action was laid in Eaſter term and declaration intitled of 


the term generally, it was held well enough, provide 
bail was not filed till after cauſe of action accrued, and 
i; was referred to ſecondary to examine when bail wa 


fled. Tathw v. Batement, 3 Lev. 13, 


So that on motions in arreſt of judgment, and trials at 
ni ſi prius, court will inquire when declaration was actu- 
ally delivered; but not ſo on demurrer. 


If a bill be filed againſt an attorney in the vacation, 
the day of filing it may be inſerted in a ſpecial memo- 
randum ; as, 1 


© Michaclmas term, &c. Be it remembered, that on 
the 14:4 day of INecember 1792, (a day after the cauſe 
of action accrued,) A. B. brought into the office of the 
clerk of the declarations of this court, according to the, 

courſe and practice of the court, his certain bill again! 
W. B. Gent. one, Sc. and filed the ſame as of Michael- 
| | h mas 


3 


Src. II © AND ITS INCIDENTS. 
Of the Declaration. 


mas Term, in the 33d year of the reign, &c., which 
ſaid bill follows in theſe words, &c. Dodſworth v. 
Bowen, 5 D. & E. 325.” 


Of the Venue. 
Trials in England being by jury, and the kingdom 


being divided into counties, and each county conſidered 

as a ſeparate diſtrict or principality, it is abſolutely ne- 

ceſſary that there ſhould be ſome county where the 

action is brought in particular, that there may be a 

proceſs to the ſheriff of that county, to bring a jury 
from thence to try it. Cow. 176. 


| 


Now this county which is laid in the declaration, in 
order to ſhew where the action is to be tried, is called 
the venue, vicinetum, it being the place quem vicini habis 
tant, the jury being generally collected from the neigh- 
bouring parts of the country. 


It is very material, therefore, to know in what coun- 
ties actions ought to be brought, and in what caſes it is 
in the power of either party to change the venue, in or- 
der that the action may be tried in ſome other county 
more convenient than that laid in the declaration. 


This neceſſarily leads to the conſideration of the 
doctrine 


A. Of laying the Venue. 
B. Of changing the Venue. 


C. Of bringing back the Venue by Plaintiff, 
and his altering his own Venue. 


D. Of laying and changing the Venue by 
Privileged Perſons. 


A. Of laying the Venue. | d. 


The: grand diſtinction which prevails in all caſes re- Diſtindion as te 
ſpecting the venue is, whether the action be local or apr tranſi. 
tranſitory. It is a diſtinction that cxiſts. all over the Yum 


world ; 
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When defend- 
ant can inſiſt on 
plaintiff inti- 
tling declarati- 
on right. 


Court ſome- 
tiracs inquires 
into time. 
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At nie prius the party may ſometimes give evidence 
of the real time of ſuing out the writ ſo as to avoil the 
relation to the firſt day of term. Morris v. Harwood, 
Blac. 312. 320. S. C. Burr. 1241. 


So the defendant has a right to call upon plaintiff to 
intitle his declaration agreeable to the true time of deli. 
vering it to defendant. Thomſon v. Marſhall, 1 Wil. 304, 


And this may be done in order to plead in abatement, 
which muſt be within four days after declaration ; and 
therefore if it were intitled generally as of the term, 
and to have relation to the firſt day thereof, detendant 
might often be deprived of this privilege. ke y. 
Earl of Hal:faz, 2 Wil. 257. | 


So if defendant would wiſh to plead plene adminiſtra- 
dit, or a tender and means to give in evidence adminiſ- 
tration of aſſets, or tender made between the firſt day 
of term and the ſuing out proceſs. Smith v. Raydm, 
1 Wil. 30. inter v. Moreland, 2 Barn. 125. Cal. 
Temp. Hard. 141. , 


On motion in arreſt of judgment, becauſe cauſe of 
action was laid in Eaſter term and declaration intitled of 
the term generally, it was held well enough, provide 
bail was not filed till after cauſe of action accrued, and 
i; was referred to ſecondary to examine when bail waz 
filed. Tathw v. Batement, 3 Lev. 13, 


So that on motions in arreſt of judgment, and trials at 
ni /i prius, court Will inquire when declaration was actu- 
ally delivered; but not fo on demurrer. 


If a bill be filed againſt an attorney in the vacation, 
the day of filing it may be inſerted in a ſpecial memo- 
randam ; as, | | 


© Michaclmas term, &c. Be it remembered, that on 
the 14:4 day of INecember 1792, (a day after the cauſe 
of action accrued,) A. B. brought into the office of the 
clerk of the declarations of this court, according to the. 

courſe and practice of the court, his certain bill again! 
W. B. Gent. one, Sc. and filed the ſame as of Michael- 
| ; mas 


I, 
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mas Term, in the 33d year of the reign, &c., which 
faid bill follows in theſe words, &c. Dodſwerth v. 
Bowen, 5 D. & E. 325.” | 5 


Of the Venue. 
Trials in England being by jury, and the kingdom 


being divided into counties, and each county conſidered 
as a ſeparate diſtrict or principality, it is abſolutely ne- 
ceſſary that there ſhould be ſome county where the 
action is brought in particular, that there may be a 
proceſs to the ſheriff of that county, to bring a jury 
from thence to try it. Cow. 170. 


Now this county which is laid in the declaration, in 
-order to ſhew where the aCtion is to be tried, is called 
the venue, vicinetum, it being the place quem vicini habis 
tant, the jury being generally collected from the neigh- 
bouring parts of the country. 


It is very material, therefore, to know in what coun- 
ties actions ought to be brought, and in what caſes it is 
in the power of either party to change the venue, in or- 
der that the action may be tried in ſome other county 
more convenient than that laid in the declaration. 


This neceſſarily leads to the conſideration of the 
doctrine 


A. Of laying the Venue. 
B. Of changing the Venue. 


C. Of bringing back the Venue by Plaintiff, 
and his altering his own Venue. 


D. Of laying and changing the Venue by 
Privileged Perſons. 


A. Of laying the Venue. 


Th: grand diſtinction which prevails in all caſes re- DiltinQion as to 
ſpecting the venue is, whether the action be local or lecaland trank- 
tranſitory. It is a diſtinction that cxiſts-. all over the 

world ; 


or THE DECLARATION {Ch. vt 


Of the Venue, 
world; actions tranſitory follow the perſon of the de. 
fendant ; territorial ſuits muſt be diſcuſſed in the teri. 
torial tribunal, Bl. Com. 3. 384. 


The queſtion therefore is, wliat conſtitutes a loci! 


aCtion ? 


A local adion 
what. 


Definition ſur- 
ther explained. 


Wherever the eauſe of action neceſſarily muſt have 
ariſen in any particular county, or wherever the partic; 
to the ſuit become ſuch by mere privity of eſtate, 2; 
it is called, ſuch action is local, and muſt be brought 
in thet county where the cauſe of action aroſe, c. 
where the eſtate lies upon which ſuch legal privity 
attached, | 


With reſpect to the firſt part of this definition, it mai 
be eaſily underſtood ; and it is obvious, that it mult 
comprehend all actions where the poſſeflton of the land 1: 
to be recovered; as ejectment and the like; and alſo 
where any actual treſpaſs or waſte has been committed 
upon any premiſes; but the latter part being a more nice 
and legal diſtinction, may require explanation; in on- 
word, it means only ſuch actions, where the cauſe ct 
action does not ariſe upon any dee or ſpecific contract 
between the parties, but merely upon that title which 
the law gives the one to ſue, and that reſponſibility 
which it annexes to the other in conſequence of tlic 
connexion between them, as landlord and tenant, o: 
the like, ariſing out of the lands or premiſes in which 
they ate jointly intereſted, which is termed in law, pii- 
vity of eſtate; whilſt other actions grounded on deeds or 
promiſes, are ſaid to be founded on privity of con- 
tract. 


Thus an action of eh upon a leaſe for rent, &c. br 
the aſſignee or deviſee of the leſſor againſt the leſice 
(1Wil.165. W. Jon. 33.), or by the leſſor (6 Mod. 194.) 
or his perſonal repreſentatives (Latch. 197.), again 
the aſſignoe of the leſſee, or againſt the executor of the 
leſſee in the debet and delinet (2 Lev. 80. 3 Keb. 135-) 
or in cot, by the grantee of the reverſion againſt tl! 
aſſignee of the lefſee (Carth. 182. 3 Mod. 336. 1 Salk. 
80. o Mod. 194.), is local, and muſt be brought _ 

the 


Fre, II.I AND ITS INCIDENTS, 


Of the Venue. 


the eſtate lies, becauſe ſuch action is founded only on 
the privity of ate. 


So perhaps in an aꝰ ion by an adminiſtrator, the ve- Adions by ad- 
nue ſhould not be out of the dioceſe of the bithop wheat ess, Q; 
granted him adminiſtration. Mellor v. Barber, 3 D. & 

E. 387. Sed Q. 


Such then being the criterions of a local action, it Tranſitory ac- 
follows that a 7ran/itory action muſt be ſuch as may have tions what· 
ariſen in any county. 


Thus in all actions of debt or covenant (except as 
above mentioned), aſſumpſit, affault, flander, detinue, 
deceit, trover, and the like, where the injury miglit have 
been ſuſtained in one county as well as another, the ve- 
nue may be laid in any county ; becauſe it will be pre- 
ſumed, unleſs the contrary is ſhewn, that the cauſe of 
action did ariſe in that county in which the venue is 
laid; otherwiſe, upon proper application to the court, 
as will be preſently ſhewn, it may be changed. 


Thus there are ſeveral actions which at firſt view 
might appear local, but on further conſideration are 
clearly tranſitory ; ſuch as upon an aſſignment of a bail- On bail bond. 
bond, or the like; or againſt a ſheriff tor a falſe return, Falſe return. 
or an eſcape, It does not neceſſarily follow, that the 
cauſe of action mult ariſe in the county where he is 
theriff; for a theriff may aſſign a bail-bond, or may make 
his return to a writ in any county, and an eſcape in one 
county is an eſcape every where. Str. 727. Griffiths v. 
Haller, 1 Wil. 336. S. C. Say. 54. 


Eſcape, 


Sometimes a cauſe of act ion ariſes partly in one coun- here 2 gion 
ty and partly in another; in which caſe, it is at the elec- aritcs iv two 
tion of the plaintiff to lay the venue in either; as in cunties plain: 

* 1 12. tuft may ele. 
cales of carriers, or of hiring a horſe in one county to ; 
ride to another, 1 Lev. 286. ; or in actions on the caſe VO 
tor not repairing a wall or the like, whereby plaintiff's 
land was overflowed, if the wall be in one county and 
plaintiff's land in another, 1 Lev. 114. ; or for mali- 
ctoully ſuing an execution in Middle x. hereby plain- 
tick was arteſted in Dorſetſhire, Cro. Eliz. 574; or if 
to 


264 


OF THE DECLARATION {Ch. V1 


Of the Venue. 


two conſpire in one county to indict another, and make 
the execution of the conſpiracy in another, 7 Co. 1., 
Bulwer's caſe ; and the like. Mayor, &c. of Berwick v. 
Ewart, Blac. 1069. | 


So if there be matter of law or record, and matter iy 
pais in different counties, plaintiff has his election. 
Griffiths v. Walker, 1 Wil. 336. Scott v. Breſt, 2 D. 
& E. 241. 


And where the cauſe of action ariſes in two counties, 


the venue ſhall not be laid in a third, SAirley v. Colli, 


Where action 
ariſes abroad. 


If tranſitorx 
brought here. 


In ſome inſtan. 
ces carried to 
tocal actions. 


How venue 
laid, 


Blac. 940. 


The ſame diſtinction alſo prevails where the cauſe of 
aCtion ariſes beyond the ſeas. | 


All actions upon contracts, upon deeds, upon per- 
ſonal injuries, as aſſaults and the like, for injuries to 
perſonal property, as taking a-{hip and the like, or any 
other tranſitory action, though ariſing out of the realm, 
may be brought in this country. 


Even an action of trover for timber cut in Ireland. 


Str. 614. Dutch MM. I. Comp. v. Hen. Van. Moſes. 


There have been inſtances indeed of local actions be- 
ing brought here, as for deſtroving fiſhing-huts upon 
the Labrador coaſt, Admiral Palliſer's caſe, Cow. 181., 
and for pulling down the houſes of ſome ſattlers, Capt. 
Gambier's caſe, 75. 180. But they ſeem to have heen 
countenanced rather ex neceſſitate rei, leſt there thould be 
a failure of juſtice, and the injured party not able to ob- 
tain any other redreſs, than to have been ſupported up- 


on the ſtrict principle of law. Moſiyn v. Fabriges, 


Cow. 181. 


They ſhould be looked upon, therefore, only as ex- 


ceptions to the general rule. 


If a tranſitory action ariſing abroad be brought here, 
the venue may be laid in any county; but if it ſhould be 
ſuch an action as renders it neceſſary to ſtate heile it 

| arole, 


kk, =» 


— 
ste. I. AND ITS INCIDENTS. 26 
Of the Venue. 


aroſe, as on a deed, or bill of exchange, or taking a ſhip, 
or the like, the real place may be alleged ; but it ſhould 
be followed with a videlicet and a venue correſponding 
with that laid in the declaration; as for inſtance, if on 
a bond, it ſhould be ſtated to have been made at Fort 
St. Ceorge iti the Eaſt Indies, to wit, at London, in the 
ward of Cheap ; or if for taking a ſhip, that it was taken 
on the high ſeas, viz. in Cheapſide, or any other place, 
as a venue merely pro forma, 4b. 178, 179. 


For if the bond be ſtated to have been made at Lon- 
don, and on oyer it appears dated at Fort St. George, 
or the like, it would be bad on demurrer. 46:4. 178. 


If the action be really local, and the venue be not of Conſequence of | 
the proper county, ſhould it appear on the face of the n _ 
| declaration, it would be demurrable to; or if it is proved 3 
| on the trial, plaintiff will be nonſuited. 


But it ſhould be a ſpecial demurrer as a bad venue; How demurra- 
or the want of one is cured by the ſtatute ot jeofails. r 


Mellor v. Barber, 3 D. & E. 3:7. | 


Where a proper venue is laid in the body of the de- 3 in body 
daration, the venue in the margin ſhall not vitiate it: declaration 
n . n well. 
bs but if there be no venue in the body, then reference 


n muſt be had to the margin; the county in the margin 

. will help, but not hurt.—16:4, Sutton v. Fenn, 3 Wil. 

16 349. | 

en 

be Venue in margin, London; in declaration, Oxford- How venue; 

b. ſhire ; cauſe 3 in Oxſordſhire; held well. Sheers v. 

p- Bartlett, Bar. 484. 

as : 

; Where the proceedings are by original, the venue in if by original, 

declaration mult bè laid in the county where the origi- 

x- nal iſſued, or the plaintiff will loſe his bail; but not ſo if 
t be only a common bailable writ with an ac etiam. 

re, By different acts of parliament, many actions of a Venue altered 

45 tranſitory nature muſt be brought in the county where bd of park 

e! 8 


they aroſe, other wiſe the defendant will be entitled to 28 
ole, a verdict, 


T duch 
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In penal adions. Such is the ſtatute 21 Jac. 1. c. 4. which enatt, 
That all ſuits on penal ſtatutes ſhall be laid in their pro- 
per county. 


This ſtatute extends to informations as well as actions 
_ 4 Inſt. 172. 1 Vent. 8. 3 Inſt. 193. Cro. Car, 112, 
Cro. El. 737. 1 Sal. 373. Cont. 4 Mod. 159, 


Conſtrudion, This act does not extend to any offence created ſince 

21 Jac. x, e. 4. that ſtatute; ſo that proſecutions on ſubſequent penal 
ſtatutes are not reſtrained thereby. 1 Salk. 372. by ten 
judges ; though C. J. Holt ſaid, that he thought where 
any ſubſequent act gives any popular action, it ſhould 
be laid in the proper county, within the equity of 21 
Jac. 1. 


In a qui tam action for uſury, the venue is well laid 
where the offence was completed. Scott v. Breſt, 2 D. 
& E. 238. 


: Such alſo is the ſtatute of 21 Jac. 1. c. 12. ſec. 5. 

In actions hereby all aQions brought againſt any juſtice, mayor, 
againſt juſticcs, N a 

Ac. or bailiff of any city, town corporate, headborougb. 

portrieve, conſtable, tything- man, colleCtor of ſublicy, 

fifteenths, churchwardens, or other perſons called ſworn 

men, executing the office of churchwarden, or overſe! 

of the poor, and their deputies, or any of them, 0 

other perſons acting in their aid, or by their command, * 

for any thing done in their official capacity, muſt be ch 

brought in the county where the fact was Committed, E 


ConftiuRion If an action be againſt a juſtice of peace, &c. for at 
thereof. thing done by colour or under pretence of his office, 
though not ſtrictly within the duty of his office, it comes 
within the act. eee 114. Dauiel v. IJ odd, 5 U. 
& E. 1. i 


But if a conſtable, under a warrant, take a man ans 
carry him before a magittrate, who diſcharges him, and 
ſoon after, on a diſpute happening, the conſtable boat r 
him, this is not within the ſtatute, and the conte wks 


need not be ſued within the county. Auen. Stt. 4. , 
oy © 
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So for protection of revenue officers, the like rule is A fn inſt revenue 
enforced by 20 G. 3. c. 70. ſ. 34. in all actions brought — | 
againſt exciſe officers ; and by 24 Geo. 3. ſeſſ. 2. c. 47. 

{. 35. in all actions brought againſt cuſtom-houſe officers, 

or any acting in their aid, for any thing done by virtue 

of their office. 


And this, if they act Bond fide as officers, though il- 


e legally. Daniel v. Mood, 5 D. & E. I. 

q 8 | i 
n And as a further protection, by 9 Geo. 2. c. 35. f. 26. By revenue 

re whenever revenue officers proſecute for aſſaults coin- a 

10 mitted upon them, the indictment may be tried in any 

1 county. But this only extends to aſſaults made upon 


them in the execution of their office. Tue King v. 
Cartwright, 4 D. & E. 499. 


aid 
D. This 1s alſo a common proviſion in other acts of par- As provided by 
lament of a public nature, as turnpike acts, or the like. other ſtatutes, 
n But where an act confers certain privileges on officers General rules 
jor who may be ſued for things done in purſuance of that 
job, act, and a ſubſequent act impoſes new obligations on the 
"I, old officers, the privileges of the former 3 do not 
don attach on them in reſpect of things done under the lat- 
1 ter: therefore toll-gate keepers, ſued for acts done un- 
„ Ol der 25 Geo. 3. c. 51. need not be ſued in the county 
and, where the fact was committed, as they mult be under 
{ be the 13 G. 3. c. 78. ſ. 81. Bazing v. Skelton, 5. D. & 
ted. 1H 
- B. Of changing the Venue. B. 
” Although the venue in tranſitory actions may be laid in 3 
<1 in any county, yet upon application to the court, and dee. 
3 proper cauſe thewn, it will very frequently be ordered 
to be changed. | 
wy and . Cx) 
w__ 2 It is ſaid indeed by Lord Mansfield, that not in 
le het tranſitory only, but even in local actions, the court will 
bel order the venue to be changed where there is a digmes vin- 
_ dice nadus, but not otherwiſe by any means. olt. 50. 


Bl. Com. 384. 


T 2 The 


Upon what 
grounds 


1ſt, Cauſe of 
action ariſin 
elſewhere· 
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The general grounds upon which the coutt will or. 
der the venue to be changed are, 


1ſt, When the cauſe of action ariſes in the county to 
which defendant moves to change the venue. 


But then it muſt wholly ariſe there, and not elſewhere 


out of that county, nor in any wiſe in the county in which 


the venue is already laid. 


And there muſt be an affidavit to that effect, ſtrictly 


ſtating, that the cauſe of action aroſe in B. and not in 4, 


or elſewhere out of B.; for if it only ſays, that the cauſe 
of action aroſe in B. and not elſewhere out of B. with- 
out particularizing that it did not ariſe in A. it will be 
bad. Allen v. Griffiths, 3 D. & E. 495. Say ). 
Wil. 178. | 


Which muſt be poſitive, and not merely to defend- 
ant's knowledge and belief. Bel/haw v. Porter, Bar. 478, 


This then is the criterion ; and perhaps it cannot be 


better illuſtrated than by the different modern determi- 


nations as to changing the venue in adorns in libels. 


Action for a libel in a country newſpaper ; motion to 
change the venue into the county where it was pronted 
refuſed, becauſe it was circulated elſewhere. Pian 


v. Collins, 1 D. & E. 571. 


So where a libellous letter was written in Berkſhire 
but directed into Surry, venue laid in London, cour: 
refuſed to change it into Berkſhire. Clifſe!d v. Cliſſols, 
thid. 047. | 


Becauſe defendant could not ſwear that the cauſe r 
action wholly aroſe in the county into which he move" 
venue to be changed, and ut elſewhere. 


But where a libel was both written and publiſhed in 
one county, as a letter written at one place and ſent to 


another, both in the ſame county, the court will 1 


0 


Ssc. II.] AND ITS INCIDENTS. 


Of the Venue. 


the venue into that county, becauſe the whole publica- 
tion was confined within it. Freeman v. Norris, 3 D. 


& E. 306. 


So where a libel is written in one county and not 


opened in another, though it paſſes through it, as a let- 


ter written in Yorkſhire and lent by the poſt into Ger- 
many, where it was opened, court ordered venue to be 
changed from London to Y orkthire, becauſe defendant 
was warranted in his afhrmation that the cauſe of action 
aroſe in Yorkſhire, and not elſewhere within the king- 
dom. MAZtcalf v. Markham, 3 D. & E. 652. | 


Whenever, therefore, the fact can be poſitively ſworn 
to in the terms above mentioned, it is a matter of courſe 
tor the court to change the venue; but not otherwiſe, 


An affidavit of one defendant will do. Box v. Read, 
Bar. 492. | | 
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The ſecond ground for the court changing the venue 24, Trial par- 


is, 


When it appears upon the circumſtances laid before 
them, that there is a probable ground to apprehend, that 


a als impartial, or at leaſt, ſatistactory trial cannot be 
4 . 


And this may be occaſioned by local prejudices, or 
intereſt, or the like. Mayor of Poole v. Bennett, Str. 
$74. Myleck v. Saladine, B 
ley, Cow. 510. 


But it is not a motion of courſe ; the court will ex- 
pect proper ailidavits to ſupport it. Aayor of Briſtol v. 
Preftor, Wil. 208. R 115, Bur f | 
£rettor, il. 298. ex v. Harris, Burr. 1333. 


Upon this ground, when ſtrong reaſons are ſuggeſted, 
the venue is changed even in local actions, as ejectment ; 
but the uſual way is, to take a rule to try the cauſe in 


the next county, and not to change the venue. 1 Wil. 


77. May , Briſtal's cafe. 


The 


urr. 1564. Petyt v. Berk- 


n 
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Za, Special 
grounds, as 
witneſſes reſid- 
ing elſewhere. 


OF THE DECLARATION (ch. vi. 
Of the Venue. 


The above are the two uſual grounds of application to 
change the venue; but there are many actions in which 
the common affidavit cannot be made, becaule the cauſe 
of action is not wholly and neceſſarily confined to a 
ſingle county; and therefore the venue cannot be changed 
unleſs ſpecial cauſe is ſhewn. 5 


Such are actions upon bonds or other ſpecialtics, 
romiſſory notes, or bills of exchange, becauſe they are 
oy notabilia any where, Kirk v. Bread, Say 7, Downe: 
v. Brian, Blac, 993 1 Wil, 41. Cont, 1 Wil. 173.; 
actions tor ſcandalum magnatum, 2 Stra. 807. Ld Ray. 
1418. Sal. 668. ; eicapes, Sal 670. ; falte returns, Sal. 
669 ; againſt carriers, Sal 670, and the like tranſitory 
actions ariſing in more counties than one: yet it may 
be extremely inconvenient to the defendant to try the 
cauſe in the county where the venue is laid. There is, 
therefore, a third ground of application, namely, The 
alleging ſome ſpecial reaſon for the venue's being 
changed elſewhere. „ | 


Formerly, indeed, the mere circumſtance of the wit- 
neſſes living in the county to which venue was moved 
to be changed, was not deemed a ſufficient reaſon, 
Beavis, adminiſtratrix, v. Moore, cited in notes, 1 D. & 
E. 782. ; and Pole v. Harrabin. . , 


But in the later caſe of Fy/ter v. Taylor, 1 D. & E. 
781. where the action was on bond, and pleas nm 4 
Jactum ſoluit poſt diem and uſury, venue was changed 
from London mto Lincolnſhire, on the ground that 
detendant's defence aroſe there, and both plaintiff and 
defendant's witneſſes lived there. 


But if only defendant's witneſſes lived there and not 
plaintiff s, it would not be ſufficient ; becauſe it might 
be equally. convenient to plaintiff to try the action where 
he had laid the venue. Hleche v. Godfrey, E. 23 G. 3. 
B. R. cited in 1 D. & E. 782. | 


Into what coun. There are certain counties into which the venue can- 


ties it can be 
changed, 


not be changed, re, 
£ Tt 


—— = -w 2 
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Of the Venue, 


It ſeems to be the better opinion, that it cannot be Not into Wales, 


changed into any county in Wales. 


I ſay the better opinion; becauſe, although the queſ- 
tion has at various times been brought on, it has never 
been determined ; but in all the caſes, it has either been 
granted, becauſe no cauſe has been ſhewn, or it has 
been denied, upon the plaintiff's undertaking to give 
material evidence in the county where the venue was 
laid, or the court have taken tin.e to conſider the point, 
and have never given their judgment. 


Of the firſt are the caſes of Tindal v. Gwynne, 
Str. 1270. Waddington v. Thetwell, Burr. 2450 Free- 
man v. Gwynn, Blac. 962. ; and Jenes v. Rees, Hill. 24 
G. 3. Ot the ſecond, Pritchard v. Pugh, Dougl. 202. 
Of the laſt, Price v. Griffth, Wil. 221. 


But in one caſe it is ſaid to have been abſolutely re- 
fuſed. Watkins v. Hibert, Say. 48. | 


The difficulties ſeem to be, firſt, if changed into a Why. 


Welch county, to whom muſt the writ of inquiry be 
directed in caſe of judgment by default; per J. Buller, in 
Pritchard & Pugh, Do. 263. And if it be changed into 
the next adjacent Englith county, how can the affidavit 
be made, that the caute of action aroſe there. Burr. 2451. 
N. B. I underſtand, that in caſes of judgment by de- 
fault, in actions where the venue 1s li in Wales, it is 
the practice to direct the writ of inquiry to the Welch 
ſheriff, and have it executed there, and not in the next 
Englith county, as where an iſſue is to be tried. 


Where the venue is changed without oppoſition, the How it by con- 


S 


rule is, to change the venue into a Welch county ; yet lent. 


the cauſe is to be tried in the next adjoining Engliſh 
county, Blac. 962. : but the court will not change it to 
= next adjoining Englith county. Moor v. Fermhangs, 

il. 138. I. 1 


Q. Why then cannot the venue be changed into 
Walcs; and if judgment by default, writ of inquiry 
| 4 directed 
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preſent practice · 


Not into coun- 


Not into coun- 
ty, to delay a 
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Of the Venue. 


directed to Welch ſheriff; if a trial, tried in the next 
Engliſh county??? | 


At preſent, however, any plaintiff, for any trifling 
cauſe of action in Wales, may lay the venue in Len- 
don, and compel defendant to bring all his witneſies 
there. | | 


Venue not to be changed into counties palatine, Str, 
807. Richardſon v. Malter, Bar. 488. ; but it may in- 
to Cheſter, becauſe che court can fend down record hy 
mittimus. Ray. 1418. 1 Wil. 222. Price v. Griffiths, 


Though in a late caſe, Marſden v. Bell, Hil. 28 
Geo. 3, on motion to change venue from Middleſex to 
Lancaſter, it was granted; but court directed, that on 
theſe motions to counties palatine, the words ** under- 
e taking not to aſſign error tor want of an original” 
be added to the common rule. | 


Venne not to be changed into a third county without 
conſent. Str. 12 6. Southouſe v. Boak, | 


Court will not, in general, change venue into any 
county, whereby trial may be delayed. 


As into either of the three northern counties, preced- 
ing the ſpring circuit. 1 Wil. 138. Moore v. Fernhaugh. 


Nor into Briſtol, there being no Lent aſſizcs. 
Str. 1180. Howarth v. Milleti. | 


Nor into Hull, Canterbury, &c. becauſe it is not 
known when an aſſize may be held there. 


But in Eaſter and Trinity Term, this objection does 
not hold; and even at other times it is ſolely in the dil- 
cretion of the court. Rickaby v. Hilſon, Bar. 490. 


Venue cannot be changed from a county at large 
into a city and county. Lowis v. Aſt lam, Bar. 489, 
490. . | 


But 


C9. 


0c 
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But it may from a county at large into the city of 
London. Lutwich v. Eames, Bar. 481. 5 


If cauſe of action ariſe in Berwick, venue ſhould 
be in Northumberland. Mayor of Berwick v. Ewat, 
Blac. 1036. Burr. 834, 859. 


Defendant cannot move to change the venue the laſt When motion ts 


: ; inti change venue to 
day of term, there being no day left for plaintiff to ſhew ge Us 


cauſe. Mood v. Hinch, Bar. 480. 7 homeur v. Rand, 
16. 486. e | 


Unleſs declaration was delivered ſo late that deſend- 
wt could not moye ſooner. AHeyward v. Hells, 
Bar. 489. | 


Defendant cannot move to change the venue m any 
aCtion until he has appeared. X. Faft. 24 Car. 2. 


Nor after plea pleaded. Str. 858. Dickinſon v. F1/her. 


But the defendants having put in their plea after a 
rule for ſhewing cauſe why the venue ſhould not be 
changed, and before it was made abſolute, the court 
held, that the putting in the plea by inadvertency, was 
no waiver of the rule, and gave detendants leave to 
withdraw it on payment of coſt, and made rule to 
change venue ablolute. Herbert v. Flower, Bar. 492. 


Formerly, it was doubted whether motion could be 
made atter defendant had obtained time to plead, and in 
many caſes held not; but by rule 16 Geo. 2. any de- 
fendant may move to change venue at any time before 
*« plea pleaded, in all ſuch actions where the venue may 
be changed by the courſe of the court, notwithſtand- 
ing ſuch detendant may have applied for and obtained 
further time to plead before ſuch motion made.*? Þ 


But not if the order obtained be to plead iſſuably, 
rejoin gratis, and take ſhort notice of tiial for the firſt 
fitting in London or Middleſex; becauſe there a trial 


would be loſt. Petyt v. Berkley, Cow. 511. K. B. 
_ Burgeſs 
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How to be 
made. 


In term time. 


Form of ani 
vit. 


In vacation. 


da- 
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Burgeſs v. Carter, ib. C. B.; Cont. Wightman v. Thomp. 
fon, 1 Wil. 245. | 


So motion may be made after an order for time to 
perfect bail. Newly v. Burton, Bar. 483. 


Or after an order for an imparlance. Black/tzc v. 
Payne, Bar. 487. 


If adeclaration be delivered ſo early in term that the 
defendant has eight days in that term, he cannot move 
to change the venue the next term. Aſplin v. Grey, 
Str. 211. . | 


But if he has leſs than eight, and has not pleaded, he 
may. R. Mich. 1654. | 


If proceedings are by original, court will not change 
venue without defendant undertakes not to bring error 
for want of an original ; which would otherwiſe be 
fatal. | | 


No notice of motion 15 neceſlary to be giyen to the 
adverſe party or his attorney. 2 


It is moved by counſel or ſerjeant, as caſe may be; in 
B. R. it is abſolute in farſt inſtance ; but in C. B. there 
muſt be another. motion to make it abſolute. When 
rule made out, ſerve it on plaintiff's attorney, who 
will call and alter declaration with you. | 


There muſt, of courſe, be the affidavit firſt ſworn 
by defendant, or one of them (if many). 


F. B of, Oc. the above difendant, maketh oath, and ſa ti, 


That the plaintiff's cauſe of action (if any) aroſe in the coun'y 


of A. and not in the county of B. as laid in the declaration, nu 
elfervhere out of the county of A. 


If in vacation, a judge's order is obtained for that pur- 
poſe, or producing the uſual affidavit and counſel ct 
ſerjeant's hand to a brief, part of the order being. that 
«« plaintiff be at liberty to change the fame back àgam 
1 ; , e gi « « on 


* 


Ira 


11, 
unty 
no 


pur 


| of + 


that 
gam 
6 On 
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% on undertaking to give evidence in the former 


« county. . ; 


T, Of bringing back the Venue by Plaintiff, and C. 


his altering his own Venue. 


Although the defendant upon the common affidavit DE OS... 
may change the venue, yet the plaintiff is not conclud- by plaintiff, and 
ed by his ſingle affidavit, but is at liberty to aver that of his altering 
the cauſe of action aroſe in the county where the ve- his own venue, 
nue is laid ; and the court will ſuffer him to retain the 
original venue upon his undertaking to give material eui- On what terms. 


dence ariſing in that county. | 


Formerly, indeed, it was required of plaintiff to give Of giving mas 
no other evidence except what aroſe there, 1 Keb. terial evidence 
i189. 1 Sid. 442. ; but it has ſince been held ſufficient '? unty. 
to give ſome material evidence only. | 


If, however, plaintiff upon the trial does not give yhat amourti 
ſome evidence of the caute of action, or part thereof, to that. 
arifing in the county, he mult be nonſuited. Santler v. | 
Heard, Blac. 1034. h | 


Nor is it enough to ſhew that the witneſſes to prove 
the contract reſided there. bid. 


But it has been held a ſufficient compliance with the Rule to pay 
undertaking, to prove a rule of court in Middleſex far money into 
detendant to pay money into court, though that rule art. 
was obtained after the undertaking of plaintiff to give 
material evidence, /J/atkins v. Towers, 2 D. & E. 275. 


Becauſe the payment of money into court was an ad- 
miſſion of ſomething due to plaintiff on the contract 
ſtated in the deed, and ſuperceded the neceſſity of that 
proof which the plaintiff would otherwiſe have given; 
and the contract as ſtated was on a decd in Middleſex. 


So it 45 ſufficient to prove, that the cauſe of action à gion ari 
aroſe abroad ; becauſe then the fiction of law prevails abroad. 
with 
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What ſufficient 
cauſe to bring 
back venue. 


What not. 


When plaintiff 


muſt move to 
bring it back · 


How he can do 
it, by moving 
to amends 
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with reſpe© to the venue in ſuch caſes. Gerard v. De 
Robeck, 1 C. B. T. R. 280. 


But this undertaking is abſolutely neceſſary; for it is 
not merely ſufficient to falſify defendant's affidavit by 


' plaintiff's ſwearing that the cauſe of action aroſe where 


venue laid. French v. Coppinger, 1 C. B. T. R. 216, 


Although the venue has been changed into the county 
where cauſe of action aroſe, yet if it appears on part of 
plaintiff, that ſuch county is an improper county to try 
it in, by reaſon of partiality or intereſt of the jury, or 
etherwiſe, the original venue ſhall be retained. Slaugl- 
ter v. Bradock, Burr. 2447. Petyt v. Berkley, Cow. Silo. 
Sal. 670. 


But not ſuſſicient, becauſe witneſſes live at a diſtance, 
and will not come ſo far. Fogoe v. Cale, 1 Wil. 162. 


Plaintiff muſt move to diſcharge defendant's rule for 
8 the venue before replication. Dickmſon v. 
0 


Fiſher, Str. 858. 


It will be too late after he has altered the iſſue and de- 
livered it to defendant ; motion to bring back the venue 
was, ia ſuch caſe, diſcharged, though without cots. 
v. Boddington, Mich. 20 G. 3. B. R. 1 Crom. 114. 


But although the plaintiff may not egularly move to 


change the venue, he may in effect do it by moving to 


amend; which was done in this caſe by firiking out 
Dorletihire and inferting Middleſex. Strond v. Tilky, 


Str. 1162. 


So in the caſe of Rzvett and another v. Cholmondel:y, 
though defendant had changed venue on the uſual affida- 


„i. r . | 


It was for this reaſon that the court ſuffered plaintiff 
to bring back the venue after it had been changed by de- 
tendant, and the cauſe had gone down to trial, and 
plaintiff had been nonſuited, and the nonſuit afterwards 

let aſide and a new trial directed; and the cauſe had 
: | £ been 


Ye 


maſters in _chancery, clerks of afhze, judges clerks, tends to them 
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deen down a ſecond time, and for defect of jurors, was 
made a remanet, becauſe per Lord Mansfield, the plain- 
tiff may at any time move to amend his deed and alter 
the venue ; and we think it an idle circuity to put him 
to this; and if we permit him now to bring the venue 
back, he does it at his peril ; becauſe if he does not give 
material evidence in London, he muſt be nonſuited; and 
if it ſhould appear to be a local action by ſtatute, he 
muſt be nonfuited at the opening. Bruckfaw v. Hop- 
kns, Cow. 409. 


But the caſe of 
later in point of time. 


v. Boddington above cited, is 


In an a Sion on a remedial law, when the time had Whenalteratior 
expired for bringing a new action, plaintiff allowed to f venue allow- 
alter the venue, it having been laid wrong by miſtake, 25 | 
though after plea pleaded and iſſue joined; but court 
would not have done it on a penal ſtatute, Cook v. Shore, 
Bar. 12.; or in a common cafe, Bird executor, v. / 
ter, Bar. 19. ä 


In tranſitory actions plaintiff, after the eſſoin day of Within whae 
the ſublequenc term after appearance, ſhall not alter his n 2 
own venue, though he would pay coſts, or give an un- : 
parlance. Str. 411. 858. 


D. Ot laying and changing Venue by privileged D. 


Perſons. 


An attorney, when plointiff, may lay the venue in Attornics, &c. 
Middieſcx, becauſe his attendance is ſuppoſed to be ne- 
ceſſary at the courts at Weſtminſter, and he may re- 
tain it there. Pope » Redfearn, Burr. 2027. v. Pil- 
tington v. Hanlin, Say. 153. s 


And this though he be reſident in the country. Pye 
v. Leigh, Blac. 1065. 2 Show. 242. 


The ſame privilege extends to ſerjeants, barriſters, How far it ex- 


and * plaintifls, 


But not as de- 
fendants. 


OF THE DECLARATION ch. vi. 
Of the Venue. 


and other officers of the court, 2 Show. 176. 242, 
Mod. 64. Str. 822. 1 Wil. 159 MAmnght v. Barney, 
Ray. 1253. Sal. 670. Girdler v. Wathews, Bar. 484. 


But this privilege dees not extend to them if they ſue 
in auter droit as heirs, executors, or adminiſtrators, 
Pope v. Redfearn, marginal note, Burt, 2027. 


Or if they declare as common perſons ; as if plaintiff 
does not ſue by attachment, but by capias, land v. 
Frument, Bar. 479. ; or by original, Girdler v. Watheus, 
Bar. 484. ; or if he declares by attorney inſtead of in 
perſon, Dent v. Lambert, Bar. 479. | 


But it is now ſettled, that this privilege only extends 
to an attorney where he is plaintiff, and that as defend- 
ant, he has no privilege to change the venue into Mid- 


dleſex. Yeardley v. Roe, 3 D. & E. 573. 


| Becauſe there is no neceſſity for an attorney to go 
down into the country to attend a cauſe where he is de- 


fendant. Pope v. Redfearn, Burr. 2028. 


Though former! it uſed to be held otherwiſe. See 2 
variety ot caſes in Poje and Redfearn, when the preſent 
practice was firſt ſettled, 
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CHAP. VII. 


Of the Proceedings from Declaration to Iſſue. 


Sec. 1. Of claiming Conuſance. 

SEC. 2. Of demanding Oyer. 

SEC. 3. Of Imparlance. 

SKC. 4. Of pleading in Abatement. 

SEC. 5. Of paying Money into Court. 

SEC. 6. Of pleading in Bar. 

Skc. J. Of the Rule to plead, demanding Flea, 
ſearching for Plea, and ſigning Judgment for want 
of Plea. 

FT 8. Of procuring longer Time to plead. 

SEC. 9. Of moving to abide by Flea. 

SEC. 10. Of the Fleas of Tender and Set-off. 

SEC. 11. Of Replying, Rejoining, &c. 


— 
————— 2 = 


—_— — — 


. ²˙— ˙ oe oe Oe 
— — — = — 


2 — ¶ — 'N — —— — 
—— — 
— 2 


_ — — 


SECTION I. 
Of claiming Conuſance. 


A. Of the Nature of inferior Juriſdictions, 
and what Courts can demand Coguizance. 


B. In what Caſes it will be granted or re- 
fuſed. 


C. Of the Time and Manner of claiming it. 


HERE franchiſes, either by letters patentor pre- 

(cription, have a privilege ofholding pleas within Of. the er of 
their juriſdiction, if the courts at Weſtminſter entrench 55 
on their privileges, and would have the cauſe deter- what courts can 
mined before them, they muſt demand conuſance ; for demand cog.- 


4 de- Zul. cc 0 
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Three ſorts of 
inferior juriſ- 
dictions. 


xt, Merely a 
re of 
olding pleas. 


24, Conuſance | 
of pleas 
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a defendant cannot plead it to the juriſdiction, becauſe 
he is arreſted by the king's writ; but where the king's 
writ doth not run, the defendant is not legally convened, 
and therefore may plead it to the juriſdiction, 4 Inſt, 
224: 


For the better underſtanding of this matter, it will be 
neceſſary to ſtate the differences between inferior juriſ- 
dictions, which are of three ſorts. 


The firſt is tencre placita, of a privilege of holding 
plea, which is the loweſt, and is a concurrent juriſdic- 
tion; in which caſe the plaintiff may proceed in the in- 
ferior court if he will; but that does not deprive the 
ſubject of having the cauſe tried in a ſuperior court, ii 
he chooſes to remove it by certiorari, habzas corpus, &c.; 
and that for good reaion ; for if it were otherwiſe, 2 
man who comes by chance into an-inferior juriſdiction, 
might be arreſted there, and detained in gaol a long 
time for want of bail. 


The ſecond ſort is conumſance of pleas; which is by 
grant to fome lord of the franchiſe, and he alone can 
take advantage of the privilege, neither the plaintiff nor 
defendant ; for the derendant cannot plead it to the ju- 
riſdiction of the ſuperior court, but the lord, by his 
bailiff or attorney, muſt come in and claim it ; and 
though the lord ought to have it, the fuperior court is 
not ouſted, for the plea remains under the controul oi 
the ſupericr court; and day is given upon the roll there 
to the parties to be in the inferior court at a day cet- 
tain ; and the parties are commanded there, and the te- 


nor of the record is ſent, for the inferior court to pro- 


ceed, and if juſtice is done there, it is well, but the re- 
cord remains above; but if jhſtice is not done there, 3 
if the court will not proceed upon the day prefixed, cr 
it the judge miſbehaves himſelf, &c. the plaintiff may 
have a re-ſummons. Aud it is the beuefit of the lord 
only which is conſidered in this matter. Put theſe ju- 
riſdictions were hardſhips to the ſubject, and allowed 
by 27 H. 8. c. 14. rather for their antiquity than for 
any other reaſon; and they were detrimental to the 
Prerogative ol the crown, and therefore eee 

always 
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always allowed to prevent the grievances of theſe infe- 
rior juriſdictions, 


The third ſort are exempt juriſdictions, as where the 3d. Exempt jus 
king grants to a city, &c. that the inhabitants ſhall he — 
ſued within the city, and not elſewhere ; ſuch a grant 
may be pleaded to the juriſdiction of the ſuperior court, 
if there is a court there which can hold plea of the cauſe. 
No one but the defendant himſelf can take advantage 
of this; and if he is ſued there, he may waive his pri- 
vilege, and remove the cauſe by certicrari, habeas core 


pus, &c. Ld. Raym. 836. 


As the demand of conuſance is made againſt the ge- Great ſtrictneſs 
neral juriſdiction of the king's ſuperior courts, and in mode of 
againſt the adminiſtration of juſtice therein ; the claim — 22 
is always nicely looked into, and the ſuperior courts tie 
them down to the ſtricteſt practice and form imaginable 
in demanding it. 


Claim of conuſance muſt be entered upon the record, it muſt be en- 
and every thing ſtated with great exactneſs and preci- dered on records 
ſion that is to take away the juriſdiction as it may be 
demurred to, or the facts therein alledged, controverted 
by pleading. Lea/ingby v. Smith, 2 Wil. 409. 


In tranſitory actions between the ſcholars of the uni- Allowed to uni- 
rerſity of Oxford and Cambridge, the univerſity ſhall verſities. 
have conuſance, becauſe by their charters, confirmed by 
act of parliament, they ſhall have juciſdiCtion over the 
perſons of their ſcholars. 


The univerſity of Cambridge claimed conuſance, and Ho. 

produced the certificate of the chancellor that the par- 
tes were of the univerſity ; and upon a rule to ſhew 
cauſe it was objeCted, that the claim ought to be entered 
upon a roll, and an affidavit to verify the certificate 
ſhould be produced; and of that opinion was the court, 
and diſcharged the rule, and then it was too late to make 
a new claim. Paternoſter v. Graham, Str. 810. ' Vide 
the caſe of Fo/ter againſt Hexham, 1 Ld. Raym. 427. 


U The 


When. 


To what ac- 
tions. 


Reſidence 
necellary ; 


which muſt be 
certified. 


Affidavit alſo 
necellary. 


When not al- 
lowed. 
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The univerſity is not entitled to conuſance unleſs the 
defendant be reſident in the univerſity, and there muſt 
be an affidavit of it. 


Conuſance may be demanded though the defendant 
tte in the cuſtody of the marſhal. Ld. Raym. 135. 


The charter of 14 H. 8. reſpeQting the privileges of 
the univerſity of Oxford, extends to actions ariſing in 
any part of England; but this does not intend that ſcho- 
lars, as plaintiffs, thall have the privilege of ſuing inthe 
univerſity in cauſes of action ariſing in any part of Eng- 
land; but when they are defendants this privilege ex. 
tends all over England, 


But then it is abſolutely neceſſary that ſuch ſcholar 
or members being defendants, ſhall be re/#dent in the 
univerſity, and the privilege extends from the higheſt 


members to the loweſt ſervants there re/idimg ; but the 


ſuperior courts conſtrue this privilege ' very ſtridly, 
therefore it ought to be made to appear clearly to the 
court that the defendant is a ſcholar reſiding. 


It ſhould be certified by the chancellor, and appen 
upon record before the privilege can be allowed. 


The claim of conuſance is tantamount to a plea in 
abatement, the truth whereof muſt be verified by af- 
davit ; this ſeems to be the reaſon why affidavits were 
2 introduced in theſe motions for allowing conu- 
ance, 


An afhdavit ſeems ee, fag well as the chance- 
lor's certificate of reſidence. Hayes v. Long, 2 Wil. 312. 


It is a general rule, that wherever the defendant can 
plead to the juriſdiction of the courts at Weſtminker, 
there the franchiſe may demand conuſance, but not vi 


verſa, Cath. 11. 354. 


Conuſance will not be allowel if it occaſions a fat 
lure of juſtice, 2 Vent. 363. 3 Lev. 149. ; or if the ac. 


tion be brought againſt the perſon himſelf who pn 
e 
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the franchiſe, unleſs he hath alſo the power in ſuch caſe 
of making another judge. Hob. 87. 


Conuſance cannot be claimed of any action that was 
not in eſſe at the time of the grant. 14 H. 4. 20. 3 


Conuſance won't be allowed where treſpaſs, &c. is 
drought againſt a foreigner who has nothing within the 
franchiſe, for they cannot oblige a ſtranger who has 


N nothing to anſwer, 22 Aſſ. 83, 

e \ 
8˙ Conuſance muſt be claimed in the firſt inſtance, or Muſt be elaim- 
1 at the firſt day the party has. Burr. Rep. 2824. ed in fir in- 


ſtance. 


Conuſance of pleas refuſed to the univerſity of Ox- 
ford, becauſe neither claimed in due form nor in due 
time. 2 Wil. 409. 


Claim of conuſance muſt be made before an impar- 
lance, and muſt be made the firſt day the party has in 
court, even upon the return day of the writ, if the 
cauſe of action appears therein; if not, then upon the 
ürſt day given upon the declaration. Leaſingby v. Smith, 
2 Wil. 413. 


Conuſance muſt be demanded before full defence is Before impat- 
made, Raſt. Ent. 128. or imparlance prayed ; for theſe lance ; 
are a ſubmiſſion to the juriſdiction of the ſuperiorcourt, 
and the delay is a laches in the lord of the franchiſe, 


In C. B. claim of conuſance by the univerſity of or plea pleaded- 
Oxford was diſallowed, as coming too late after plea 
pleaded and replication tendering an iſſue ; rule to ſhew 
cauſe why the claim ſhould not be allowed, was diſ- 
nt can charged. Bar. 346. Hells v. Trehorn, 
nſter, 
f _ In aſſault, the latitat was of Michaelmas term, but 
the defendant never appeared; and this term the plain- 


tik entered an appearance for the defendant and filed 


a fob common bail, and left a declaration in the office ; and 
the ac: now, before plea pleaded, imparlance prayed, Black- 
claims lone exhibited a claim of conuſance by the Earl 


he of Litchfield chancellor of the univerſity of Oxford, 
U 2 ſtating 
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ſtating the charters of the univerſity, confirmed by ſta- 
tute 13 Eliz. and alledged, that the defendant was a pri- 
vileged perſon, as being a matriculated perſon, and fe]. 
low of Brazen Noſe college, where he was a maſter of 
arts and in holy orders; this claim was under ſeal of 
the chancellor's office, and was (previous to the preſent 
motion,) entered upon record, together with a letter of 
attorney from the chancellor, empowering one Elderton, 
an attorney of this court, to appear in his name and de- 
mand the conuſance. There were alſo afhdavits from 
the defendant himſelf and another perſon, which proved 
him to be, at the time of the writ ſued, and at the time 
of making the claim, a matriculated perſon ; on reading 
all which, and alſo the charter of king Henry the eighth 
under the great ſeal, and an exemplification of the ſta- 
tute 13 Eliz. (which, though printed in the ſtatute 
books, is only a private act,) the court granted a rule 
to ſhew cauſe why the cognizance ſhould not be al- 
lowed, and in the mean time all proceedings to ſtay, 
Blac. 454. Kendrick v. Kynaſton. 


None is bound to claim conuſance until he is intend- 
ed by law to have ſome legal notice of his franchiſe be- 


ing entrenched upon. 


What a bar to 


ſuch claim. 


In order to bar a claim of conuſance, ſome laches or 
default in him ſhould be ſhewn, and that he might have 
claimed it ſooner after ſuch notice as above. Rex. 
Agar, Burr, 2820. 


The authority of an attorney continues after a claim 
of conuſance, but not after a writ of error brought. 


Ld. Raym. 896. 
The principal caſes on this ſubject are, Ld. Raym. 


427. 475. 836. 1338, Burr. 2824. 1 Wil, 310. 2 Wi. 
400, 10 Mod, 12 Hard. 505. g 


9rcTION 
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am 
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SECTION II. 
Of Demanding Oyer. 


d. Of what, and in what Caſes Oyer may be 
demanded. 


B. Of the Time and Manner of demanding 


and giving Oyer, and the Conſequence of reful- 
ing it, &c. 


C. How the Deed muſt be ſet out on Oyer, 
and the Uſe of craving it. 


A. Of what, and in what Caſes Oyer may be . 
demanded. ' 


Formerly the defendant was not bound to plead till Not of original 
Oyer and a copy of the original writ had been given W. 
him if demanded ; but it is now the ſettled practice of 
both courts not to grant oyer of the original, and if de- 
fendant craves oyer thereof, plaintiff may proceed with- 
out taking any notice, and ſign judgment for want of 


a plea, Boats v. Edward, Do. 227. Hole v. Finch, 
2 Wil. 394. 


So that all that delay which was formerly occaſioned 
by ſuch oyer, and by taking advantage of frivolous va; 
riances between the writ and declaration, is at an end, 


Still, however, in all caſes where the ends of ſub. 
ſtantial juſtice require it, oyer mult be granted, 


Whenever, therefore, either the plaintiff or defendant Whenever deed 
grounds his action or defence upon any deed, he muſt pleaded, a pro- 
in the pleadings make a profert of that deed (or ſhew 3 
ſome ſufficient reaſon for not doing ſo, ) in order that the ſons f 


ſons ſhewn, 
other party may craye oyer, and be able to get at the 
knowledge of its contents. 


If a profert be made, oyer cannot be diſpenſed with, If a profert, 
becauſe the party is ſuppoſed to have brought the deed enſed'y _ 
into court, and it is abſurd to ſay, that it is out of his PENS 
power to give a copy of it, 


For 
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For this reaſon the party pleading a deed was often 
formerly in an aukward dilemma, becauſe by the old 
rules of law it was, in moſt caſes, abfolutely neceſſar 
to make a profert, although, perhaps, in point of as 
the party making it had not the deed ſo as to be able to 
give oyer of it. Soreſby v. Sparrow, Str. 1126. 1 Wil. 16. 


In what caſes But the courts have of late relaxed in this ſtriQneſz, 
e te- and have determined, that in all cales of extreme necel. 
quired» lity, a profert may be diſpenſed with. 


As if the deed be in the poſſeſſion of the adverſe party, 
or has been deſtroyed by him ; or if it be loſt by time 
or accident, or the like, where the party cannot make a 
protert of the deed. 


But it may be In all which caſes, the declaration or plea ſball be 
+064 % ai 2 good without any protert, the party pleading it accord- 
ing to the fact. Read v. Brookman, 3 D. & E. 151. 


I Romy made, But if by miſtake, he ſhould make a profert, he muſt 
9 move the court to amend the — and plead it ac- 
| cording to the fact. Titty v. Niſbitt, B. R. Trin. 1784. 
Matiſon v. Atkinſon, 3 D. & E. 153. N. 1 


ng ary 2 The adverſe party may bring the matter into queſtion 
9 by pleading, either that it is not his deed, or that it is 
not loſt; and the party pleading it muſt give evidence 
to ſupport his allegation that the deed is deſtroyed by 
time or accident, or as the fact ſtated. Read v. Brook- 


man, 3 D. & E. 158. 


If profert is made unneceffarily, oyer ſhall not be 
given. Sal. 497. Morris's caſe. 


If deſendant Where defendant is party to an indenture himſelf, he 

party to deed: ought not to demand oyer but ſet it forth himſelf; and 
if he demands oyer and plaintiff gives it him imperteQtly, 
it is at detendant's peril, Sal. 498, and vice verſa. 


Or deed in Where the bond or deed is in the hands of a third 
hands of third perſon, the court, on motion, will oblige him to gie 
perſon. 7 25 oyer 
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oyer and produce it. White v. Earl of Montgomery, 
Str. 1198. Sid. 50. 


So if it be in the hands of defendant when he can Orof defendant, 
have no pretence to it. Matiſon v. Atkinſon, E. 27. 


G. 3. B. R. 3 D. & E. 153. N. 


If an indenture be loſt and there is a counterpart, Or indenture 
the court will compel the party to ſhew his counterpart, loſt and there is 
and to plead thereto, otherwiſe they will grant an im- unterpaxt. 
parlance. Cro. Jac. 426. 2 Kib. 430. Sid. 386. 


OE ar Wo 
Oyer of be demanded of letters of adminiſtration, Om 


Garrard v. Early, 2 Wil. 413. | tion, 


But no one 1s entitled to oyer of a record. The King Not of a record, 
v. Amery, 1 D. & E. 150. | 3 


As of letters patent inrolled though pleaded with a 
profert, ibid; or of an act of parliament. TFefery v. 
Mite, Do. 477. 


Vet in Ld. Raym. 347. 550. if defendant pleads au- 
ter action pendent in the ſame court, plaintiff may pray 
oyer of the record. But Q. | 


But if oyer is granted of any inſtrument of record How if granted 
and it is ſet forth, although the party could not have er EI 
inſiſted on ſuch oyer, yet he ſhall be thereby entitled to ed te 7 
take the whole inſtrument as part of his adverſary's 


plea. Feffery v. Hhite, Do. 46. | 


B. Of the Time and Manner of demanding B. 
and giving Oyer, and the Conſequences of 
refuſing it, 


Oyer muſt be demanded before the rule to plead is when oyer to 
out. P. R. 278, 299. Hartley v. Varley, Bar. 329. be demanded. 


Or rather before the time for pleading is expired. 
Imp. K. B. 244. | 
. U 4 For 
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For if defendant has eight days time to plead, he 
may demand oyer at any time within the eight days, 
though the rule to plead is out. 2 Wil. 413. Dale 
of Leeds v. Vevers, Bar. 268. | 


So it is in time if before a judge's order expires, 
Imp. K. B. 244- Barber v. Satchwell, Bar. 326, 


In B. R. oyer may be demanded after imparlance, 
but notin C. B. Ld. Raym. 970. 3Kib. 491. 2 Lev. 142, 


There cannot be oyer in another term from that in 
which profert was made. The King v. Amery, 1 D. 
& E. 149. 3 Sal. 119. 1 Mod, 69. But ſee Lord 
Raym. 84- | | 


if not in time, If oyer be made after the time allowed, the other 
judgment. party may look upon it as a nullity and ſign judgment. 
Barber v. Satchnwell, Bar. 320. 


wee? _ The party craving oyer ſhall, after delivery of oyer, 
——_ _ have as much time to plead or reply, &. as he had at 
the time of demanding it. Powel v. Gay, Str. Jog. 


R. T. 5 & 6. G. 2. 


Whether the rule to plead or the like be out or not. 
P. R. 301. Keedam v. Jackſon, Bar. 238. Simpſon v. 
Daſfield, ibid. 254 


Conſequence of Wherever oyer is rightly demanded and not granted, 
refuling oyer. the plea is a nullity, and plaintiff may ſign judgment. 
Ld. Raym. 347. | 


So it muſt be given in a reaſonable time. 


What timeal The party who is to give oyer of a deed, is allowed 
in in B. H. two days for that purpoſe excluſive of the day on which 
"  itis demanded, and if Sunday is the laſt it is not rec- 
koned; oyer demanded on the Friday evening, party 
has all the Monday following to give it in; judgment 
therefore ſigned on the Monday will be ſet aſide. Pag. 

v. Divine, 2 D. & E. 40. l 


Though 
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Though in C. B. two days incluſive of the day of In C. B. 
demand has been held ſufficient time. Blaxland v. 
Burges, Bar. 245. 8. C. Caſ. Pr. C. B. 95. 


The party of whom oyer is demanded muſt carry it Which party to 
to the oppoſite party. Page v. Divine, 2 D. & E. 40. _ it ro the 

Denial of oyer where it ought to be granted is 
error, otherwiſe of granting it where it ought not. 


Sal. 498. Raym. 970. 
The demand of oyer is as follows: 


A. B. v. C. D. in ; 

The defendant demands oyer and a copy of the writing ob1;. Manner ana 

ned to of Laratios is thi 4 th form of de- 
gatory mentioned in the declaration in is cauſe, and the condi- mundin g 
; ata" 7 manding oye, 
tion thereof under written. N 


To Mr. T. S. plaintiff”s attorney. Yours, Oc. 
Or 


Plaintiff's demands oyer and copy of the deed mentioned in 
piea of defendant. | 


It need not be upon ſtamp. Imp. B. R. 244. De 
fendant muſt pay for oyer and copy 4d. per ſheet, or 
plaintiff may ſign judgment. | 


C. How the Deed muſt be ſet out on Oyer, and C. 
of the ule of craving Oyer. oy : 


whole of the deed verbatim, and if he only ſet it out in mult be ſet ou 
part, the plea is bad: plaintiff may, therefore, in ſuch on oy<r- 
caſe fign judgment for want of a plea, or may move the 

court to quath it, which they will do, nor ſuffer de- 

fendant to-amend. Mallace v. Dutcheſs of Cumberland, 

D. & E. 3750. But vide HPeavers Company Quitam, 

v. Foreſt, Str. 1241. Bar. 327. 


Defendant by craving oyer undertakes to ſet out the now the 2 


But where oyer is pow of a record ſet out in decla- 
on, it need not be ſet out in plea, Symonds v. 
Parmerter, 1 Wil. 97. | 

| To 


200 
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Conſequence ii. To an action of debt on bond defendant, after cray. 


purpoſely ſet 
out falicly, 


Defendant 
ſhould not ace 


ct pt umpertect 
oycr. 


Of the uſe of 
tra ving oyer. 


ing oycr, ſet it out truly and pleaded payment by the 
principal, he being a ſurety; plaintiff replies and put 
the pleas in iſſue, and then ferved defendant's attorne 

with a rule to abide by his pleas, and gave notice of 
trial; defendant returned the paper book, ſetting out 
falſe oyer of the bond and pleading as before ; on which 
the plaintiff's enrolled the true condition and demurred, 


On the day of argument, which was the laſt paper 
day of che Term, defendant's counſel objected to its 
being argued, becauſe it was the laſt paper day. But 


The court, on hearing the above ſacts ſtated, di. 
rected an afhdavit of them to be made, made a rule 
niſi for ſtriking out all the pleadings of defendant, that 
plaintiff ſhould have judgment, and that defendant's a- 
torney ſhould pay all coits ; and they intimated a ſtrong 
inclination to grant an attachment againſt him. Far- 


guſon v. Mackreth, 24 Geo. 3. B. R. 4 D. & E. 
371. N. | 


If an imperfect oyer is given, defendant ſhould not 
receive ſame by pleading aver, but ſhould itill inſiſt on 
ant of ayer, otherwiſe it will be no variance. 

aym. 1170. ” 


The only way of taking advantage of a deed being 
improperly ſet forth, or of other matters contained 
therein, &c. is by craving oyer and ſetting the deed oui. 


Declaration on bond, plea ſetting out the condition, 
which was to perform articles, detendant pleaded per- 
formance ; plaintiff replied, that by the fame articles 
it was further agreed, &c. on demurrer to replication, 
jadgment for detendant, becauſe plaintiff cannot alledge 
new matter in the articles without ſetting them forth on 


oyer. Str. 227. 2 daund. 411. 


So if declaration in an action on bail- bond by the ſhc- 
riff of Middieſex be in the plural number as ſheriſß, 
whereas both make but one ſheriff, oyer thould be 
ciaved ut the bond and condition, and it muſt appear 

| 0 


Sec. 11.) DECLARATION To ISSUE. . 291 


Of demianding Oyer. 


on record, otherwiſe the court will not preſume that ir 
is a bail bond, and no advantage can be taken. Ld. 
Raym. 1135+ 


Defendant cannot plead that no ſuch letters of admi- 
niſtration as ſet forth in declaration, were ever granted 
to plaintiff without craving oyer thereof and ſetting them 
out in his plea, Garrard v. Ealy, 2 Wil. 413. 


TVT 


SECTION III. 


Of Imparlance. 


Imparlance Clicentia interlaquend:) is a further day al- Imparlance 
lowed to the defendant to anſwer or plead to the charge What. 
or declaration of plaintiff. 


When a day is given to plaintiff to declare, it is called 
dies datus ; but when after the declaration a day is given 
to defendant to plead, it is called an imparlance. 


The intent of imparlances is, that defendant may intent thereof. 
conſider the nature of plaintiff's action and of his de- 
tence thereto ; and alſo that he may have time to com- 
promiſe the matter with his adverſary : it has therefore 
been thought to ariſe from a religious principle, agree- 
able to the advice given in Saint Matthew c. 5. v. 25. 
aree with thine adverſary quickly whilſt thou art in 
tie way with him. | 


For the original hiſtory of imparlance, as introduced Origin and hif- 
and uſed in the courts of C. B. and C. B. ſee Boot's 97: 
treatiſe of a ſuit at law 92. and Gilb. C. B. 42. &c. 


There are three kinds of imparlance: Different kinds, 
iſt, Acommon or general imparlance. 
a4 2d, A ſpecial imparlance. 


3d, A general ſpecial imparlance. 
The 
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Common or ge- 
neral impar- 


lauce 


Special impar- 


lance · 


General ſpecial 
imparlanct. 


OF THE PROCEEDINGS FROM (Ch, vn. 


Of Imparlance, 


The common or general imparlance is nothing more 
than a further day to plead till the next term, without 
ſaving or reſerving to the defendant any exceptions or 
advantages to be taken by him to the writ or count; it 
is therefore entered of courſe, and after this general im- 
parlance, defendant cannot plead at all in abatement, 


A ſpecial imparlance 1s a further day to plead as he. 
fore, but ſalvis exceptionibus tam ad breve quam ad nar- 
rationem ; fo that after this imparlance, defendant may 
plead in abatement of the writ or count, but not to the 
juriſdiction of the court; and this ſpecial imparlance i; 
granted of courſe in C. B. upon application to the pro- 
thonotary. 

But by R. E. 5 Ann. in B. R. no ſpecial imparlance 
Mall be allowed, without leave of tlie court firſt obtain- 
ed. | 


The general ſpecial imparlance, which, in fact, is2 
{till more ſpecial one, is (al oMNIBUs exceptionibus 
et adyantagi:s quibuscumgue, ) after which, defendant may 
even plead to the juriſdiction of the Court: but this for 
of Impariance can only be obtained by leave of the 
court on motion; and this is diſcretionary, and muſt 
depend on particular circumſtances, which are to the 
deciſion of the court. Grant v. Lord Sondes, 2 Blac. 
R. 1097. | 5 | 


In caſe, thereforę, defendant is entitled to an impar- 
lance from the too late delivery of the declaration or 
otherwiſe, and he would wiſh to plead in abatement to 
the writ or count in a ſubſequent term, he ought not to 
{uffer a general imparlance to be entered; but if in 
C. B. ſhoald leave a note with the prothonotary for 3 
{ſpecial imparlance to be granted, which will be done 
to anſwer that purpoſe : but if defendant would ples! 
to the juriſdiction of the court, he ought then to moe 
the court for a general or more ſpecial imparlance, 5 
the prothonotary cannot grant that; but this cannot be 
done it defendant has already appeared to the proceſs bv 
attorney, as a plea to the juriſdiction muſt be pr 


erſond, Ibid. 
perſand. The 


77000 1 


The 


- 


ec. III. DECLARATION TO ISSUE. 


Of Imparlance. 


The imparlance is entered on the record immediately How entered on 
after the declaration. If a ſpecial imparlance thus: record. 


« And the ſaid defendant ſaving and reierving to him- 
&« ſelf all and all manner of exception as to the aforeſaid 
« declaration of the ſaid plaintiff, in his own proper 
« perſon comes and craves leave to imparle to the ſaid 
declaration of the ſaid plaintiff, until on the morrow 
« of All Souls, and it is granted him, &c.“; then fol- 
lows the plea. id. 
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The time for applying either to the prothonotary or Time for ap- 
the court for a ſpecial or general ſpecial imparlance is Plying for um- 


within the firſt four days of the next term, if declara- parlance, 


tion be delivered too late in the term for defendant to be 
obliged to plead thereto, Grant v. Lord Sondes, 2 Blac. 
R. 1094. 


If plaintiff amends his declaration and pay coſts, de- When granted 
tendant ſhall have no imparlance. Prac. Reg. 18. or not · 


No imparlance after a peremptory rule to plead. 
Bar, 225. 


Imparlance denied where notice had been ſerved . 


though not indorſed on the declaration, Bar. 226, 
227. 


No imparlance in real actions. 8 Bar. 2. 


None in quare impedit after peremptory rule to plead. 


2 Bar. 181. PFitzwilliams v. Biſhop of Hereford and 


Others, Tr. 13 & 14. Geo. 2. The court would not 
grant an imparlance though the declaration was deli- 
vered after the efſoin day (viz. 4th June, ) there hav- 


ing been a peremptory rule to plead, atter which there 
can be no imparlance, 


No imparlance where plaintiff is prevented from de- 
claring before the eſſoin day by an eſſoin eaſt. Recke 
v. the Earl of Leicefter, 2 D. & E. 16. 


In an action for words importing that plaintiff was 
guilty of the murder of A. B. detendant moved for an 
\mparlance till next term, an affidavit that a profecu- 

| tion 


[ 
' 
. 
' 
| 
| 
| 
: 
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Common or ge- 


_ ncral impar- 


lances 


Special impar- 
lance · 
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Of Imparlance, 


The common or general imparlance is nothing more 
than a further day to plead till the next term, without 
ſaving or reſerving to the defendant any exceptions or 
advantages to be taken by him to the writ or count; it 
is therefore entered of courſe, and after this general im- 
parlance, detendant cannot plead at all in abatement, 


A ſpecial imparlance 1s a further day to plead as he. 
fore, but ſalvis exceptionibus tam ad breve quam ad nar- 
rationem ; ſo that after this imparlance, defendant may 
plead in abatement of the writ or count, but not to the 


juriſdiction of the court ; and this ſpecial imparlance i 


General ſpecial 
imparlance. 


granted of courſe in C. B. upon application to the pro- 
thonotary. 5 | . 

But by R. E. 5 Ann. in B. R. no ſpecial imparlance 
ſhall be allowed, without leave of the court firſt obtain- 
„ 


The general ſpecial imparlance, which, in fact, is 
ſtill more ſpecial one, is (/a/v:s oMNIBUs exceptionibus 
et advantagits quibuscumgue, ) after which, defendant may 
even plead to the juriſdiction of the Court : but this for 
of Impariance can only be obtained by leave of the 
out on motion; and this is diſcretionary, and muſt 
depend on particular circumſtances, which are to the 
deciſion of the court. Grant v. Lord Sandes, 2 Blac. 


R. 1097. 


In caſe, thereforę, defendant is entitled to an impar- 
lance from the too late delivery of the declaration ot 
otherwiſe, and he would wiſh to plead in abatementto 
the writ or count in a ſubſequent term, he ought notto 
ſuffer a general imparlance to be entered; but if in 
C. B. ſhoald leave a note with the prothonotary for 3 
ſpecial imparlance to be granted, which will be done 
to anſwer that purpoſe : but if defendant would pleat 
to the juriſdiction of the court, he ought then to mos: 
the court for a general or more ſpecial imparlance, 3 
the prothonotary cannot grant that; but this cannot be 
done it defendant has already appeared to the proceſs bY 
attorney, as a plea to the juriſdiction muſt be pr 


perſons. Mid, 


The 
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0 7 Imparlance. 


The imparlance is entered on the record immediately How entered on 
after the declaration. If a ſpecial imparlance thus: *<<&r& 


«« And the ſaid defendant ſaving and reſerving to him- 
ce ſelf all and all manner of exception as to the aforeſaid 
declaration of the ſaid plaintiff, in his own proper 
« perſon comes and craves leave to imparle to the ſaid 
« (declaration of the ſaid plaintiff, until on the morrow 
« of All Souls, and it is granted him, &c.““; then fol- 
lows the plea. id. 8 


The time for applying either to the prothonotary or Time ſor ap- 
the court for a ſpecial or general ſpecial imparlance is plying lor im- 
within the firſt four days of the next term, if declara. PE» 


tion be delivered too late in the term for defendant to be 
obliged to plead thereto. Grant v. Lord Sondes, 2 Blac. 
R. 1094. 


If plaintiff amends his declaration and pay coſts, de- When granted 
tendant ſhall have no imparlance. Prac. Reg. 18. or not · 


No imparlance after a peremptory rule to plead. 
Bar, 225. 


Imparlance denied where notice had been ſerved 


though not indorſed on the declaration, Bar. 226, 
227, 


No imparlance in real actions. 8 Bar. 


None in quare impedit after peremptory ru 
2 Bar. 181. Fitzwilliams v. Biſhop of He 
Others, Tr. 13 & 14. Geo. 2. The court 
grant an imparlance though the declaration was deli- 
vered after the eſſoin day (viz. 4th June,) there hav- 


ing been a peremptory rule to plead, atter which there 
can be no iinparlance. 


No imparlance where plaintiff is prevented from de- 
claring before the eſſoin day by an eſſoin eaſt. Noce 
v. the Earl of Leiceſter, 2 D. & E. 16. 


In an ation for words importing that plaintiff was 
guilty of the murder of A. B. detendant moved for an 
\mparlance till next term, an affidavit that a profecu- 
tion 
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OF THE PROCEEDINGS FROM (ch. VI, 


Of Imparlance. 


tion was carrying on againſt plaintiff for his murder, 
(committed on the high ſeas) in the court of admiralty, 
and he would probably he tried for the fact before Mi- 
chaelmas term. The rule to thew cauſe made abſolute, 
Imparlances are in the diſcretion of the court, and it 
may be of ill conſequence to enter into evidence con- 
cerning this murder in the action for words before trial 
of the fact. Sibſon v. Nevin, Bar. 224. | 


Defendant appeared to be a lunatic by affidavits of his 


wife and Dr. Monro, and a commiſhon of lunacy was 


When impar- 
lance of courſe 
and what time 
allowed for 
pleading. 


If writ returna- 


ble laſt return. 


Or returnable 
one term, and 
declaration not 
delivered till 
next. 


Provided de- 
fendant be in 
court. 


Not otherw iſe. 


produced under ſeal in Chancery, teſted a few days be- 
fore, Imparlance ordered on hearing the attornies, 
v. Higham, Bar. 225. 


In both courts, if the writ be returnable before the 
Jaſt return of any term, and the declaration not filed, 
and notice given tour days excluſive before the end of 
ſuch term, defendant is entitled to an imparlance, 


So if the writ be returnable on the laſt return, in 
which caſes defendant muft plead within the farſt four 
days of the next term. 


But if a writ be returnable one term, and declaration 
not delivered before the eſſoin day of the ſecond term, 
the defendant 1s not obliged to plead in the ſame term, 


but is entitled to an imparlance, till the four firſt day: 
of the next. 


But this is upon the ſuppoſition that the defendant is 
in court, by having appeared if the action be not baila- 
ble, or by having juſtified bail, if the action be bail- 
able; for otherwiſe he is entitled to no imparlance, 
though the declaration be not delivered till the next term 
after the writ is returnable. 


In the caſe of Rolleſton and Scott, Mich. Term 1707, 

5 D. & E. 372, Marryatt moved for a rule to ſhew caule 

why the detendant ſhould not have time to plead till the 

next term. The writ was returnable the laſt day ot 

Trinity term, when bail were put in, but did not juſtity 

till the fourth day of the pieſent Michaehnas term. oY 
| whiic 


rc. III DECLARATION TO ISSUE. © 
Of Imparlance. 
which day they did 227 and on the ſame day plaintiff 


delivered declaration. He inſiſted that plaintiff oughr 
to have declared de bene efſs, and by not declaring before 
the eſſoin day of the tern, defendant was entitled to an 
imparlance, for which he cited a caſe in 1ſt Crompton's 
practice, 26. which was in point. But P. Buller Juſt. 
as defendant, had not juſtified bail, plaintiff was not 
compelled to declare. There 1s no laches imputable 
to him for not declaring till all the defendants are in 
court. He need not declare de bene eſſe, nor is detend- 
ant in this caſe intitled to imparlance. "The cafe cited 
was in the common pleas. 


Where writ is returnable before the laſt return and 
declaration delivered in due time, defendant muſt plead 


in four or eight days, as before mentioned. See chap. 
6, declaration A. B. C. 


There are variety of old caſes reſpecting imparlances, 
but moſt of them previous to the rules, 5. & 6. G. 2. 


and 22 Geo. 3. by which the times of pleading in or- 
dinary caſes are governed. | 


If four terms have elapſed ſince the delivery or filing 
of declaration, plaintiff muſt give the detendant a whole 
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If four terms 
have chpſed, 
v hat notice ne- 


term's notice to plead, before he can fign judgment, cellary to be 


which muſt be done by his giving defendant betore the given. 


eſſoin day of the term notice of his intention to procced 
the next term, by giving a rule to plead ; and if de- 
tendant does not plead in the courſe of the terin, plaintit?, 
having firſt ſerved him with a rule to plead, may fign 
judgment, for the time does not extend beyond the term. 


Therefore where no proceedings were had for above 
a year, plaintiff two days before Hillary term gave no- 
lice of his intention to proceed on the 14th of February; 
two days after Hilary term rule to plead was ſerved, 
and on the 18th of April, in the courſe of ſome vaca- 
non, judgment ſigned for want of a plea, and it was 
held regular. Milborne v. Nixon, 2 D. & E. 40. 


The ſame practice of a term's notice is neceſſary in 
all other ſtages of the proceedings, and from either party 
when a year has clapſed ſince the laſt ſtep taken. 


But 
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An injunction, 


OF THE PROCEEDINGS FROM (ch. VII. 


Of Imparlances 
But this only extends to voluntary delays by the 


an exception to plaintiff ; for if the defendant has delayed the proceed- 


rule. 


ings by an injunction, there is no occaſion for a term's 
notice ; and this in both courts. Hayley v. Riley, Do. 
72. Boſworth v. Philips, C. B. 11 Geo. 3. Ibid. N. 2 
Blac. 784. Malter v. Stewart, Blac. 918. | 


SECT1ON IV. 
Of pleading in Abatement. 


(A) Of the Time and Manner of pleading in 
Abatement. 
(B) Of the Affidavit and Signature required 
in Pleas of Abatement; | 

(C) Of the Judgment upon a Plea in Abate- 
ment. | > 

{D) General Obſervations and Rules as to 
Pleas in Abatement. | 

(E) Of moving the Court to amend Declara- 
tion, and of entering the Caſſetur Billa. 


Pleas in abatement are when the defendant ſhews 
cauſe to the court why he ſhould not be impleaded, or 
if impleaded, not in the manner and form he now is. 
As theſe pleas enter not into the merits of the cauſe, 
but are dilatory, the law has laid certain reſtrictions 
upon them, as will be ſeen hereafter. 


Pleas in Abatement are threefold : 
1/t, To the juriſdiction of the court. 


2dly, To the perſon. 1ſt of plaintiff, and 2d of de- 
fendant, | | 


34ly, To the writ and count. 
But it would exceed the limits of this work were we 


to enlarge upon the different kinds of pleas in abate- 
| ment, 
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Of pleading in Abatement. 


ment, and the law relating to them. We muſt there- 
fore refer the reader- for ſuch information to Gilbert's 
Common Pleas, from p. 187, to 250. and to Bacon's 
Abridg. & Com. Digeſt. tit. Abatement, and content 
ourſelves with laying down the general practice as to 
pkading in abatement. And firſt, 


(A) Of the Time and Manner of pleading in 4. 
Abatement. 


Pleas in abatement muſt be pleaded within four days Within what 
after declaration delivered, or notice of declaration left ag — how, 
in the office, provided it be delivered or notice given 
before the laſt four days in term ; but if afterwards, ſo 
that defendant is not bound to plead to it that term, 
then he may plead in abatement within the firſt four 
days of the ſubſequent term, intitling his plea as of the 
precedent term in B. R. Long v. Miller, 1 Will. 23. 

Jennings v. Webb, 1 D. & E. 278. or by entering a ſpe- 
cial imparlance. Smitli v. Miller, 3 D. & E. 627. 


By the caſe of Doughty v. Laſcelles, it ſeems abſolutely 
neceſſary for a ſpecial imparlance to be ſtated on the re- 
cord, 4 D. & E. 520. | 


— 


But in C. B. defendant muſt apply within the firſt In C. B. 
four days of ſuch term to Prothonotary for a ſpecial im- 
parlance, which is granted of courſe, and then plead in 


abatement. T7hrelkeld v. Goodfellow, Bar. 224. Napper 
v. Biddle, Bar. 334. 


Sunday is to be counted one of the four days, unleſs Sunday reckons , 
the laſt, Eaſt. 5 Ann. Jennings v. Hebb, 1 D. & E. 279. ed. 


2 ——— ———— —-—-¼¼ꝰ 2 — 


ꝶK—— As 


If it be the laſt of the four days, defendant may file 
plea on the fifth, Lee v. Carleton, 3 D. & E. 642, 


In B. R. the four days are both incluſive, ſo that Four days reck 
where declaration is delivered on the ſixteenth, the time one d incluſive. 
for og in abatement expires the nineteenth, Jen- 


nings v. Webb, 1 D. & E. 278. Harbord v. Perigal, 
5 D. & E. 210. 


So in C. B. Biddleſton v. MTlierley, Cook Rep. 64. 
Imp. C. B. 260. / 2 Mey 
X Plea 
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5 Of pleading in Abatement. 
Not to be plead- | 


ed after general Plea in abatement cannot be pleaded after a general 
imparlance. imparlance, but it may after a ſpecial one. 


Defendant pleaded a miſnomer in abatement after an 
imparlance, but appeared on the record to be thus en- 
tered, ** and A. B. who was arreſted by the name of 
A. C. comes, & c.“ which the court held tantamount to 
a ſpecial imparlance. Judgment for defendant. Brew- 
fler v. Capper, Blac. g1. S. C. 1 Wil. 261. 


Had the plea began, . and the ſaid A. B. who, &c.” 
it would have been bad, id. Roberts v. Moon, 5 D. 
& E. 487. 


But in the caſe of Doughty v. Laſcelles, 4D. & E. 520. 
ſuch a plea as that in Brewſter and Capper was held 
bad, and court ſaid it could only be pleaded after a ſpe- 
cial imparlance, which ſhould be ſtated on the record. 


Declaration Before plea in abatement pleaded, declaration muſt 
muſt ve raken be taken out of the office, or plaintiff may ſign judgment. 
In what caſes If a plea in abatement be filed after the time allowed, 
El , or without ſpecial imparlance if requiſite, it is as no 
in — — plea; and plaintiff having ſtayed till the expiration of 
irregular. the rule to plead, and no other plea being put in, he 
| may ſign judgment. Jennings v. Webb, 1 D. & E. 278. 
Doughty v. Laſcelles, 4 D. & E. 520. 


So although no rule to plead has been regularly given, 
for defendant diſpenſes with the rule by pleading in a- 
batement. Brandon v. Payne, 1 D. & E. 690. 


Or even where a rule to plead has been irregularly 
ſerved, as if it were ſerved before delivery of declara- 
tion, for by pleading in abatement he waives the irre- 
gularity. bid. 


Muſt be filed. A plea in abatement ought to be filed, not delivered. 
1 D. & E. 278. 


before 9 at : A plea in abatement, like other pleadings and proceed- 
night · ings, ought to be filed before nine o'clock in the evening. ' 
| W here 


> 
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W here Declaration was delivered 8th May, and plea 
in abatement delivered at plaintiff's houſe the 11th at 


eleven at night, plaintiff ſigned judgment, and held good, 
Jennings v. Webb, 1 D. & E. 278. | 


If a man has forfeited his bail-bond, and the court in Can't plead in 
favour of him ſtay proceedings thereon, he cannot abatement after 


afterwards plead in abatement to the original action, —— 11 
but muſt plead in chief. Sal. 519. 


The court will refuſe to order a bail- bond to be can- Court will not 
celled on an affidavit of defendant that he was not the many gags ee 
rſon, but will leave him to his plea in abatement. 1 
* this caſe, the action was brought by Salter quitam v. batement. 
Sherfold, defendant entered into bail-bond by the name 
of Williams, which was his right name, then moved 


to have the bond cancelled as above, which was denied, 


3 D. & E. 572. 


B. Of the Affidavit and Signature requiſite, B. 


By 4 & 5 Ann. c. 16. „no dilatory plea ſhall be re- Statute requir. 
„ ceived in any court of record, unleſs the party of- ing affidavits 
« fering ſuch plea do, by affidavit, prove the truth 
«© thereof, or ſhew ſome probable matter to the court to 
„ induce them to believe that the fact of ſuch dilato- 
ry plea is true.“ | 


9 
In caſes where the matter is pleaded in abatement, W 


which appears upon the record, (as variances,) there ceſſary. 


needs no affidavit, but otherwiſe there does. Ld. Raym, 
1409. | 


80 want of addition requires no affidavit, becauſe it 


appears on the face of the declaration, Pract. Reg. 5. 


Cepit in alio loco does not, nor need it be pleaded in 
four days, for it amounts to a plea in bar, Bullythorpe 
v. Turner, Bar. 353. 


X 2 N A dila- 


36d 


% 
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A dilatory plea, as a Plea of commorancy, &c. to an 
indictment, muſt have an affidavit annexed, or it will be 
ſet aſide, Rex v. Grainger, Burr. 1017. 


When beceſſary. Ancient demeſne formerly did not. Raym. 1418. 


Sed. Pract. Reg. 2. Bar. 187. cont. Hatch v. Cannon, 
3 Wil. 51. and now held that this plea cannot be 
pleaded without leave of the court, which muſt be 
moved for on affidavit, and which affidavit muſt be ex- 
preſs and particular. Doe on Dem. Ruft v. Roe. Burr. 
8 | 


A foreign plea muſt be put in on oath, that is, it 
mult be ſworn that it is true, or ſuch plea is not to be 
received, Stile. 373. 225. But a plea to the juriſdiction 


need not be ſworn. Carth. 402. | 


Plea of privilege by a ſerjeant muſt have an affidavit, 
Str. 738. 


So a plea of privilege by the clerk of the errors. And 
the affidavit ought not to be generally that the plea is 
true, but the particular facts alledged in the plea ought 
to be verified by the affidavit. Cunningham v. Johnſon, 
Say. 19. | | | 


So plea of infancy, P. R. 5. 


b So that there is another executor not named. P. 
. 


Affidavit made An affidavit made by attorney is ſufficient. Pract. 
by attorney ſuf» Reg. 6. Lumley v. Foſter, Bar. 344. The ſtatute re- 


ficient» 


quiring only probable cauſe to be ſhewn. 


The affidavit ought to be poſitive, and the words 
probable matter in the ſtatute only extend to a matter 
of record, or to ſome other collateral matter, as to the 
truth of which there cannot be a politive affidavit. Yet 
where an affidavit was not poſitive, but from what was 
alledged therein it might fairly be inferred that the fact 
2 was true, it was held ſufficient, Pearce v. Davy, 


Say. 293. 


In 
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In both courts, a plea in abatement without an affida- * pon ger. 
vit to ſupport the truth of it, is no plea; and the plain- dit or —— 
tiff may ſign judgment inſtanter, as if no plea had been 
delivered. Str. 225. Carth. 40a. c 


80 if it be not ſigned when required by counſel or N 
ſerjeant. P. R. 282. is 


Ci. Of the Judgment on Plea in Abatement. - C. | 
In all caſes when / judgment is given for defendant on Of the judg- 

his plea in abatement, it is quod breve, or narratio caſ- n. 

fetur ;j— | 


- But judgment for the plaintiff depends upon the cir- 

cumſtance of its being given upon demurrer, or upon 
iſſue joined on the plea in abatement. 2 

In the firſt caſe, it is quod reſpondeat ouſter, In the — — 3 
laſt it is peremptory, quod recuperet. ba 


The reaſon of this diſtinction is, that every man is When final. 
not preſumed to know the matter of law, which he ; 
leaves to the judgment of the court, and therefore, — mg 
where plaintiff demurs to defendant's plea, the judg- 
ment againſt defendant upon the demurrer is, that he 
mult anſwer over. But every one maſt be ſenſible when 
he pleads a fact, whether that fact be true or falſe; 
and if he chuſes to put the whole weight of his caufe 
upon ſuch an iſſue, when he might have pleaded in 
chief to the merits, it is an admittance that he has no 
other defence; and therefore, if a verdict be againſt 
him, the judgment onght to be final. Eichorn v. Le 
Maitre, 2 Wil. 366. 9 Blac, Rep. 368. Yelv. 113: 

Vent. 22. 2 Shaw 42. | 


In ſuch caſe therefore, the jury, at the trial of the Jury to aſles 
iſſue in abatement, ought to aſſeſs the damages. If, damages if Anal. 
however, they thould omit ſo to do, ſuch omiſſion can 
only be ſupplied by a verre de not being awarded. [bid. 

2 Wil. 366. | 


Defendant 
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Defendant pleaded miſnomer in abatement to an ac- 
tion of aſſumpſit. Plaintiff replied, that he is known 
as well by one name as the other, and thereupon iſſue 
was joined, and verdict for plaintiff ; but the jury did 
not aſſeſs the damages. In ſuch caſe the court cannot 
order a writ of enquiry to aſſeſs damages to ſupply the 
omiſhon of the former jury in not aſſeſſing them, but 
If they neglect a yenrre facias de novo mult go, becauſe no attaint would 
foto do.a ve lie againſt the jury upon the writ of enquiry, were the 
nire fic. de no- 8 "ad hag c e | y 
vo to be awards to give exceſſive damages, that being only an inqueſt of 
ed. office; whereas an attaint would lie againſt the jury 
who tried the iſſue, if they had given outrageous dama- 
ges. 2 Wil. 369. 1 Ye ops , 


But this is only in ſuch actions which found in da- 
mages; for in actions where a ſpecific thing is demand- 
ed, as debt, &c. if iſſue is genes upon a fact in a plea 
in abatement, and verdict thereon for the plaintiff, the 
judgment is peremptory, quad recuperet. N | 


Conſequence of If a wrong judgment be given as in chief, when it 
80 was on demurrer, and ought only to have been reſpon- 
| Ad eas ouſter, it will be reverſed on error. Str. 832. 


Defendant pleaded in abatement ul tiel perſon ix 
rerum natura. Plaintiff: replies, that there is, viz. at 
Weſtminſter, demurrer ide and joinder, in which he 
prays judgment and his damages, which, being in chief, 
is wrong; for it ought to be that he may anſwer over. 
Anon. B. R. 1 Wil. 302. | 1 


If plea in 2 If deſendant pleads in abatement, and concludes as 
in Bar. or, vice in Bar. that concluſion makes it a plea in Bar. and in 
verſa, what ſuch caſe judgment final is given, and not merely a re- 
judgment. ere, ouſter. So when a plea begins in Bar. though 
h the matter be in abatement, and it concludes in abate- 
ment, yet it is a plea in Bar. and thereon judgment final 
ſhall be given. Vide Lord Raym. 1018, and autho- 


rities there cited; and alſo Lord Raym. 1205. 


A plea of miſnomer in abatement muſt conclude with 
praying judgment of the bill; praying that the ſame 
may be 1 was held ill on ſpecial demurrer. 
Hixon v. Binns, 3 D. E. 185. to 

n 
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In dilatory pleas the greateſt preciſion is required ; 
and if the defendant do not comply with the neceſſary 
forms in pleading ſame, plaintiff may take advantage of 
it on ſpecial demurrer. Roberts v. Moon, 5 D. & E. 488. 


If defendant demurs in abatement, the court will give What judgment 
final judgment, becauſe there can be no demurrer in if defendant de. 
abatement ; for if the matter of abatement be dehors, it mant. abate» 
mult be pleaded ; if intrinſic, the court will take notice, 
ex officio, Sal. 220. Pl. 7. 6 Mod. 198. 


"Upon a judgment of reſpondeas ouſter, defendant has What time do- 
four days time to plead ; but this is ſaid to be in the diſ- — | 
cretion of the court. Comb. 19. „ judgment. 


D. General Obſervations on pleading in Abate- D. 


ment. 
No plea in abatement ſhall be received after a reſpon- No plea in a- 
deas ouſter, for then they might be in infinitum. — — 


Neither court will ſuffer a plea in abatement to be Plea in abate · 
amended. Imp. K. B. 242. * B. 261. P. R. 21. ment not a- 


mendable, cr 
A defendant cannot have two dilatories, 


In pleas in abatement which relate to the perſon, 
chere is no neceſſity of laying a venue; for all ſuch pleas 
are to be tried where the action is laid. 12 Mod. 125. 
Carth. 363. Sal. 4. 


Plea in abatement ſet aſide on motion, both the plea Bad, if wrong 
and affidavits being wrong intitled, e 


Defendant was ſued by the name of Finis Dinas ; he 
pleaded in abatement that his name was Phineas, and 
not Finis : but both the plea and affidavit to verify it, 
were entitled in a cauſe betwixt Clixby plaintiff, and | 
Finis Dinas defendant, Rule abſolute to ſet aſide the , 
plea. ' Clixby v. Dinas, Bar. 348: 


After - 
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After plea, no Aſter a plea in abatement, no exceptions can be 
exception to taken to the declaration. Carth. 172. | 
declaration. g ö | 
Nor can advantage be taken of any errors in the decla- 
ration on a plea in abatement, for in ſuch caſe the'de- 
fendant ought to demur. 3 Sal. 19. 


* 


6K. moving Court to amend Declaration, 
and of entering caſſetur billa. 


May move court Upon a good plea in abatement plaintiff ought either 
to amend decla- to take out a ſummons to amend his declaration, as in 


err 4 alu ie 
nomer pleade a. caſe of a miſnomer being pleaded he may do upon pay- 


ment of coſts, and this ſaves the entry of the cgſſetur 
Billa; or he muſt diſcontinue his action and begin de 
a; but if he does not diſcontinue before he declares 
afreſh, defendant may plcad auter action pendent, and 
it will be afterwards too late to diſcontinue. Lord 
Raym. 1014. , Knight's caſe, 


The way to diſcontinue is by entering a caſſetur bhilla, 
as follows : 


8 caffetur 0 Ge à roll, enter a memerandum of the term the declaration is 
illa, delivered, and the plea at the fact thereo}, then ay, (and there- 
upon the ſaid plaintiff ſays, that he cannot deny the ſaid exception 
of the ſaid defendant above by his plea taken to his ſaid bill, but 
admits the ſame to be true; therefore it is conſidered by the court 
of our ſaid Lord the King here, that the ſaid bill of the ſaid 
plaintiff be quaſhed, Sc. | 


Carry the roll to the clerk of the judgments, if in K. B.; to 
the Prothonotary in C B. and docquet ſame ; pay 44. per ſheet 
a in K. B. Sd in C. B. ; and the caſſetur billa being ngrbed 
thereon, carry ſame to clerk of treaſury at Weſtminſter to be filed, 
and then begin de novo with your action. | 


It ſeems that plaintifF inay conſeſs the plea, and enter 
a caſſetur breve upon the roll, and bring a new action, 
without moving the court for leave, or paying coſts, 
Allen v. Macy. Oſbern v. Haddock, Prac. R. 6. But 
Q. now. ö | 


SECTION 
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SECTION V. 
Of paying Money into Court. 


( a) The Meaning and Origin thereof. 


(B) Of the Manner and Time of paying 
Money into Court. 


(C) In what Actions and Caſes Money may 
or may not be paid into Court. 


(D) Of the Conſequences of paying Money 
into Court. 


(E) Of bringing a further Sum into Court. 


(F) Of Defendant's refuſing to pay the Coſts, 
and how Plaintiff 1s to proceed. ; 


(A) The Meaning and Origin thereof. : 


When the diſpute is not whether any thing at all is 
due to the plaintiff, but only how much ; the defend- 
ant before he pleads, is at liberty to move the court for 
leave to pay ſo much into court as. he thinks is really 
due. On which the court makes an order that de- 
fendant ſhall have leave to bring into court the ſum he 
moves to pay in; and upon ſuch rule made, if plaintiff 
accepts ſuch money in full diſcharge, the ſum brought 
in ſhall be paid out of court to the plaintiff or his attar- 
ney, with coſts up to that time, to be taxed by the 
maſter, if in B. R.; by the prothonotary if in C. B. 
But if plaintiff will' not accept thereof, the money ſhall 
remain in court, and the amount thereof be ſtruck out 
of the declaration, and no evidence giyen thereof upon 
the trial; and if upon trial of the ifſue between the 
parties, the plaintitt {hall become nonſuit, or the jury 
thall not aſſeſs damages to the plaintiff exceeding the 
ſam ſo brought into court, then the plaintiff ſhall have 
no coſts, but ſhall pay to the defendant or his attorney 
coſts to be taxed, &c. Bu if the jury give more, then 
the ſaid ſum ſo paid into court goes towards ſatisfaction 
of the judgment, &c. 

; The 


B. 


How to pay 
money into 
court» 
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The firſt motion to bring money into court was in 
Kelyng's time, and introduced to avoid the hazard and 
difficulty of pleading a tender. Str. 787. 


Or rather, perhaps, to prevent litigations and ynne- 
ceſſary expence, by giving defendant an opportunity to 
ſettle plaintiff's demand, when he never had it in his 
power, or had neglected, to make any legal tenders 


B. Of the Manner and Time of paying Money 
; into Court. 


No ſum, how ſmall ſoever, can be paid into court 


without leave obtained on motion. 


But application to 


pay money into court requires no notice of motion, or 


afhdavit of facts. 


It is done in the manner following: 


PR 


When there is no doubt but 
that money may be paid into 
court, give inſtructions to coun- 
ſel for that purpoſe, with 10s. 
od.; indo ſe thereon, ** Pleaſe 
to move to pay zl. 10s. into 
court; and on his ſigning it, 
earry it to the ſigner of the 
writs, pay the money to him, 
who will grve receipt for ſame ; 
then carry brief and receipt to 
the clerk of the rules, who all 
draw up rule; pay 78.; ſerve 
eofty thereof on flaintiff"s at- 
torney, and at the ſame time 
deliver your plea. / 6 
* 


In C. B. 


If the action be ſuch as that 
there can be no doubt but that 
money may be paid into court, 
and if the ſum paid in does 
not amount to more than zl. 
apply to the ſecondary for a 
treaſury rule for that purpoſe ; 
pay 68.; take it to prothonota« 
1y's, and the clerk will recerve 
the money and put à receipt in 
the margin, pay 1d, in the 
pound, 18. 4d. for receipt, and 
28. for entering plea : ſerve 
copy of rule on plaintiff 's at- 
torney. © 
If the ſum be more than 51. 
then a jerjeant's hand to a 
brief is requifite; and if the 
general lie be pleaded, he 


frons it of courſe : take it td 
fecondary as before, © and pro- 
ceed as above. EG, 

But if defendant pleads other 
fleas than the general iſſue, 
give two briefs ta ſergeant 
with 
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with Gd. each, one to move to 
plead double, and the cther to 
pay money into court : tale 
them to ſecondary as before, 
and proceed as above. 


If in vacation, get a judge's warrant to order the 
mn: . 5 

If the money is to be paid into coprt a week after the 
term ended, a judge's order is requiſite to authorize clerk 
of rules to draw up rule; but in this.caſe there muſt be 
a counſel's hand to a brief for that purpoſe, as the order 
ſtates, that clerk of rules be at beer ſo to do, on pro- 
ducing acounſel's ha ud for that purpoſe. Imp. B. R. 260. 


If plaintiff accepts the money in full — he muſt How if plaintiff 
have coſts to the time the money is paid in. For which wage the 
9 0 . Ys 
purpoſe he mult get oſfice- copy of the rule, and obtain | 
an appointment from the maſter or prothonotary, and 
ſerve the ſame on defendant's attorney to tax the coſts. 
Formerly this was the defendant's duty, but now it is 
plaintiff's. ' Kabell v. Hudſon, 4 D. & E. 12. 


The agent's taking money out of court is the ſame 
as plaintiff himſelf. 1D & E. 711. | | 


But if the plaintiff be not ſatisfied with ſum paid in, How if he docs 
he may ſtill take it out of the office (by carrying an n. : 
office-copy of the rule to the tigner of the writs, or pro- 
thonotary) in part payment, and may then proceed to 
trial ; and if on the trial he does not recover a greater 
ſum than'was paid in, he will be nonſuited, bell | muſt 
pay colts to the defendant. ' 8 | 


The chief clerk's fees upon paying money into court 
is 20s. for every 100/.; if under 10l., 25. | 


When the defendant is intitled to pay money into 
court, it is a matter of courſe before plea pleaded, and 
now even after plea it is perpetually done by obtaining 
a judge's order for that purpoſe. No way 1 

17 ; enſues 


3 
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C. 
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enſues to either party from this practice, becauſe if any 
expence has been incurred, that is ordered to be paid 
at the time of obtaining the rule. And this tends to 
the furtherance of juſtice ; for if the detendant pays into 
court what is really due, the plaintiff ought in juſtice 
to take it. Griffiths v. Williams, 1 D. & E. 711. 1 
Wil. 157. Str. 1271. 1267. Say. 316. 


After regular judgment ſigned, though ſet aſide, de- 
fendant cannot have leave to bring money into court. 
Burgeſs v. Pallamounter, Bar. 281. Tidmaſh v. Smith, 
285. P. R. 289. Caſ. of Pr. C. B. 85. 


An offer made by a bill in equity to pay money, ſhall 
be tantamount to the money having actually been brought 
into court, if an action at law be afterwards had is, 8 
a decree from the court of chancery. Burr. 1361. 


T. In what Actions or Cafes Money may or 
may not be paid into Court. 


As to the particular caſes in which money may be 
paid into court, the chief diſtinction is this; That where 
the lum _ demanded is a fum certain, or capable of being 
aſcertamed by mere computation, without leaving any 
ſort of diſcretion to be exerciſed by the jury, the de- 
fendant may pay money into court, and have fo much 
of plaintia's demand upon him ſtruck out of the decla- 
ration; and if plaintiff will not accept thereof he ſhall 
procced at his peril, Burr. 1120, ( 


On the contrary, where it is an action for damages 
for any injury ſuſtained, which damages are to be aſ- 
ſeſſed by a jury, money cannot be paid in. 


The above is the general rule which governs the 
caſes re{pecting bringing money into court, 


But to be more particular, I {hall conſider in what 
actions money may or may not be brought into court, 
agreeable to their nature, in alphabetical order, 


Denied 
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Denied in an action of account. Anon. 


Allowed in any action on a policy of aſſutance. Stat. a Rions on the | 


19 G. 2. C. 3}. 8 . caſe. 


In a ſpecial action upon the caſe for damages done 
to a chaiſe let to hire by immoderately driving, not al- 


lowed. Str. 787. 


Nor in an action for injuring common by burning 
turf, Anon. 


Nor in covenant, unleſs for nonpayment of rent. Covenant. 
Bar. 282. 286. 289. Or where the breach is aſſigned 
with equal certainty. Bar. 284. 


But in covenant and breach for non-payment of rent, 
and not repairing, &c. it was moved to bring in ſo 
much for the rent; and as to the other breach, that 
plaintiff might proceed as he thought fit, et per Trevor, 
all the judges have agreed that it is but reaſonable to 
allow it, that it does not differ from debt for rent; for 
though it be covenant, yet it is for a ſum certain. So 
defendant may move, that upon payment of what ſhall 
appear due for rent proceedings as to that ſhall ſtay, 
and the court will refer it to the maſter. Anon, 1 Wil. 


75. Sal. 596. 


In covenant the breach was aſſigned in a ſum certain, 
viz, 110. for not dreſſing corn, and leave was given to 
bring in the money on the common rule. Bar. 284. 


Not allowed to be paid in on an action of covenant 
generally, but it may upon any particular breaches aſ- 
tigned for non-payment of rent, or for an increaled 
rent. Blac. Rep; 837. Fulwell v. Hall, & Falmouth 
v. Houghton, Barn. 284. 


In covenant on charter party, money paid in on two 
of the breaches for freight and demurrage. Burr. 1120. 


In debt, you cannot bring money into court unleſs it Dev. 
1s for non- payment ot rent. Pratt. Reg. GW . 257. 
and even that was denicd in. Sal. 597. & Bar, 286. 


So 
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So it was refuſed in debt for goods ſold; court ſay- 

ing they never did it in debt. Str. 890. 
Debt on bends. In debt on bond with a penalty, defendant may bring 
into court the principal, intereſt, and coſts due on ſuch 
bond, which ſhall be deemed a ſatisfaction, and the 


court may give judgment. 4 & 5 Ann. C. 16. S. 13. 


Before this ſtatute defendant was obliged to bring in 
the Whole penalty. Sal. 597. 


2 * This ſtatute does not extend to bonds conditioned for 
COVENANTS. good behaviour, nor for performance of covenant ; ſo 


that to ſuch bands money cannot be brought in. H/right: 
v. Bennington, Bar. 286. 


Annuity bonds. Condition of a bond was to pay 401. by 5“. per an- 
num, and defendant had leave on the ſtatute of Anne to 
bring the arrears of 5. per annum into court. Str. 814. 
though in Str. 515. not long before it was denied. 


To pay money Condition of a bond was to pay money by inſtal- 
dy inſtalments ments, and the court gave leave for defendaut to bring 
the money due by that 1aſtalment into court ; but not to 
ſtay plaintiff from ſigning his judgment for the penalty 
incurred by non-payment of the inſtalment. But al- 
though plaintiff in ſuch caſe may ſign judgment for the 
penalty, the court will not let him take out execution 
until the payments become due. Darby v. Wilkins, Str. 
957. But in C. B. on a bond to ſecure an annuity by 
inſtalments, a rule was made abſolute to ſtay proceed- 


ings on payment of the 3/. the only inſtalment due and 
coſts. Bar. 288. 


The ſtatute of the 4 & 5 Anne, which enables de- 
fendants to pay money into court on bonds, ought to 
have a molt liberal conſtruction ; and the courts of law 
and equity ought to exerciſe their own authority to ex- 
tend the ſpirit and reaſon of it. It meant, that in caſes 
of penalties by way of ſecurity, the clear final juſtice 
of the caſe ſhould be attained in the courts of law. Bo- 
nafous v. Rybet, 3 Burr. 1373, 1374. 


The 
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The juſt intent of a bond is to ſecure principal inte- 
reſt and coſts by a penalty, and ſuffer the debtor at any 
time to ſave the forfeiture by performing the intent. Bi. 


Bonds conditioned for payment of money by inſtal- . 
ments are within this act. Lid. 


But if a bond is conditioned for payment of a groſs 
ſum at a certain fixed day, and by a ſubſequent agree- 
ment the debtor is allowed to pay it by inſtalments, 
provided that he pay it punctually, otherwiſe the agree- 
ment and defeaſance to be void; if the debtor does not 
pay it punQually they are void, and the groſs ſum is 
due to the obligee. 3 Burr. 1374. 


And unleſs the debtor pays the whole money, he can- 
not be relieved from the penalty. 161d. 


In debt on bond, with condition to account for mo- 
ney to be received, the court will not ſtay proceedings 
upon paying the Rey into court, becauſe damages 
may be recovered beyond that amount ; for the penalty 
of a bond is not the limitation of damages to be aſſeſſed 
by a jury. Lord Lonſdale v. Church, 2 D. & E. 388. 


'The acceptance of intereſt up beyond the time of the 
unpaid inſtalment is no waiver; for the obligee was 
intitled to receive it as part of the original debt ſecured 
dy the bond. 3 Burr. 1375. 


The whole penalty of a baſtardy bond may be brought Raſtardy bond- 
into court. Brangwin v. Perrot, 2 Blac. Rep. 1190. 


Original defendant obtained judgment of non pros, Debt on judge 
and then brought debt on that judgment for the coſts, mevt+ 
in which he had judgment by default, and afterwards | 
brought another action of debt on this laſt judgment, 
and thereon alſo ſigned judgn.ent ; which laſt judg- 
ment the original plaintiff moved to ſet atide on bringing 
into court the debt and coſts of the ſecond judgment. 
On ſhewing cauſe againſt this rule, the court thought 
that he himſelf had given the firſt provocation, and had 


been 
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| | 
iy | been guilty of the firſt laches, and therefore diſcharged 
[| | the rule, but without coſts, directing execution to ſtay, 
j as the money on the former judgment was paid into 
| court in order to diſcountenance ſach oppreſſive pro- 
[ | ceedings. Simpſon v. Stone, 2 Blac. R. 785. | 
| | A Aion for In an action for dilapidation, the court refuſed to let 
; dilapidations. defendant bring money into court, and faid it was like 
| treſpaſs, where you cannot do it, though you may ten- 
der amends. Squire v. Archer, Str. gob. 


Went; In ejectment for non-payment of rent, the tenant or 


| 
ö 
di aſſignee may pay into coutt all the rent in arrear and 
| | | colts, and proceedings ſhall ceaſe. 4 G. 2. c. 28. 


I But before this ſtatute it was allowed by the court, 
| Sal. 597. And the reaſon given was, becauſe the action 
14} of cjectment ſubſiſts entirely upon the rules of the court. 


4 After judgment againſt caſual ejector, and before any 

Cl | writ of poffeion executed, the court made a rule to 

i | ſtay proceedings on payment of all rents and coſts. Str. 
| 900. Gocatitle v. Holdfafſt. : 


7 | In ejectment by mortgagee, the mortgagor may bring 
MM the principal intereſt and coſts into court, and the court 
will make a rule to ſtay proceedings. Str. 413. 


Ee ES oa 
a 


Proceedings on a mortgage may be ſtaid by paying 
mortgage-money, intereſt, and coſts, without payment 
| of a bond. Str. 1107. Archer v. Snatt. c 


Replevin. 


— wr _ wor APY 
1 — nr MF of Po 


In replevin and ayowry for rent, defendant allowed 
to pay it into court. Sal. 597. 


The plaintiff in replevin may pay the rent into court, 
for which the defendant avows. Vernon v. Wynne, 


. 


Where Setjeant Kerby ſaid, he remembered in an 
action of treſpaſs where the defendant had juſtified for 


non- payment of rent, plaintiff was permitted to pay the 
rent into court. 5 


In 
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In actions on penal ſtatutes, the court on motion will Statutes penal, 
give leave to pay the penalty into court with coſts. 
Valter v. King, Tr. 31. G. 2. & Str. 1217, Stock | 
v. Eagle. 2 Black. 1052. | 


If the court ſee reaſon to ſuſpe& that a 9 tam a- 
tion is proſecuted merely for the iſſue money, they will 1 
on motion perinit it to be paid into court, to abide the | 


event of the ſuit. Parker, qui tam, v. Macfarlan, 3D. 1 
& E. 137. | 


In treſpaſs, money cannot be brought into court, Treſpaſd 
though amends may be tendeted. Str. 906. 


In an action of treſpaſs of me/ne profits, money cannot 
be paid into court. Holdfaſt v. Morris, 2 Wil. 115, 


In an action of treſpaſs, aſſault, aud falſe impriſon- 
ment, againſt a juſtice, he may, if he has omitted to 
tender amends, bring money into court, purſuant to 
24 G. 2.; but then it muſt appear, by the production 
of the previous notice to be given in ſuch caſe, and an 
affidavit or the like, that the action is in fact brought 
againſt him as @ juſtice, for ſome miſbehaviour in his 1 
office. Caſbourm v. Ball, Blac. 8 59. =O 


In trover for money, the court will give leave to Trover, {1 
bring the money declared for into court. Str. 144. 


But trover being an action for damages, you cannot | 
oblige the plaintiff to accept the thing itſelf ; therefore | 
the goods d colts cannot be brought and paid into | 
court, Clivant v. Berino, 1 Wil. 23. 


Str. 822, 1191. Goods refuſed to be brought in in 


trover ;— 


But a note was brought in, and the court held it Note brought 
rcaſonable that goods as well as money ſhould be ſo. “ 
Tuney v. Clark, Caſ, of Pr. C. B. 59. 


If the goods be cumberſome, though they cannot be yz, if goods 
brought into court, court will make a rule for plaintiff are cumber- 
to ſhew cauſe why he ſhould not accept them. Cogk v. ſome. | 
IJelgate, Caf. of p. R. C. B. 130. P. R. 260. | 
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OF THE PROCEEDINGS FROM (Ch. VII. 


Of paying Money into Court. 


Leave given to bring a book into court, but this was 
only granted on the particular circumſtances of the 
caſe. For in the caſe of Harding v. Wilkin, court re- 
fuſed to grant a rule /, on motion to bring a gold 


watch and diamond ring into court in trover. Harding 


General Rule as 
to bringing | 
oods into court 


8. P. in 68 B. 


Whitten v. Ful- i 


fer, Blac. 902. 


v. Wilkin, Say. 120. Catting v. Bowling, Say. 80. 


There are ſeveral contradictory caſes in the books on 
this point; but the better opinion ſeems to be, that in 
certain eaſes goods in trover may be brought into court; 
but it muſt depend on the circumſtances of the caſe ; 
which will be better explained by the following caſe, 
where it was held by Lord Mansfield: That where 
* Trover is brought for a ſpecific chattel of an aſcer- 
„ tained quantity and quality, and unattended with any 
* circumſtances that can enhance the damages above 
« the real value, but that its real and aſcertained value 
„% muſt be the ſole meaſure of the damages; there the 
% ſpecific thing demanded may be d into court: 
* (and Mr. Juſtice Wilmot ſaid, This was the more 


„ reaſonable, as this action of trover comes in the 


« place of tlie old actiou of detinue ;) but where there 
is an uncertainty either as to the quantity or quality 
«* of the thing demanded, or that there is any tort ac- 
„% companying it, that may enhance the damages above 
© the real value of the thing; and there is no rule 
« whereby to eſtimate the additional value, there it 
„ thall not be brought in.“ It is a pity, ſaid Lord 
Mansfield, that a falle conceit ſhould in judicature be 
repeated as an argument, The court does not keep a 


« warehouſe.” What then! Whathas a warehouſe 


to do with ordering the thing to be delivered to the plain- 
tiff? Money paid into court is payment to the plaintiff. 
The reaſon and ſpirit of caſes make law; not the let- 
ter of particular precedents. In trover for money num- 
bercd, or in a bag, the court have ordered it to bc 
brought in; yet the jury may give more in damages, 
they may allow intereſt, (and m ſome caſes they ought.) 


« The reaſon holds to every other caſe, where a thing 
clearly remains of the ſame value ; yet the jury may 


give damages for the detention.” 
cc Ire- 
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I remember its being done twice or thrice in things 
of ſmall value. It ought to be done to prevent vexa- 
tious litigation, which a plaintiff may be tempted to 
purſue, when in all events he is ſure of coſts. It 
ought to be done, becauſe it is the ſpecific relief.“ 


It ought to be done, becauſe at the trial, when the 


thing remains in the ſame condition, there generally is | 
a rule to deliver it.“ | 


6 An eſtimated value is a precarious meaſure of juſ⸗ 
tice, compared with the ſpecific thing.“ 


« I am aware of the caſes where a laced hat, a gold 


watch, a diamond ring, and Chineſe pictures, were 
refuſed to be brought in.“ 


- 
2 — —— 
—— — — — — 


© But as I think . ſuch motions ought neither to be 
« refuſed nor granted of courſe.” They muſt depend 


| upon their own circumſtances. No injury is done the 
- plaintiff if the court thould think he ought not to 
- * proceed for damages beyond the ſpecific thing,” be- 
x cauſe he may ſtill proceed for more at the peril of coſts, 
4 and ſo he ought.” 
e But in this particular caſe, the goods were altered and 
0 their value changed. Fi/her v. Price, Bur. 1364. 
5 
'd The general rule is, as the caſes above cited demon- General rule as 
be ſtrate, that money can only be paid into court in actions de Paying mo- 
4 where the damages are liquidated; ſo that even were 3 ee 
iſe defendant to get a judge's order for payment of mone 
n. into coutt, where the demand was for unliquidated da- 
ft. mages, ſuch payment would be irregular. 
Ct- 4 
jt But if the plaintiff take the money out of court, he If paid impro- 
C 


thereby waives the irregularicy ; and ſhould he proceed Peil, how irre- 
in the action, he cannot afterwards have a verdict, un- gulacity cred. 


leſs he recover more than the ſum paid in. Griffiths-v, 
Williams, 1 D. & E. 710. 


ing 
nay | Where the plaintiff makes that kind of demand which 
is ſubſtantially for a _— ſum of money, the defen- 
re- '2 


dang 


What deſendant: 
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dant may pay money into court. But in torts, where 
it is a mere queſtion of damages, a chance, as in ſuch 
caſes defendant was originally in the wrong, he muſt 
take the event of that chance. | 
How 2 cartier Where a carrier has given notice in printed terms, 
ind koüct. that he will not be anſwerable for goods above the va- 
| lue of a certain ſpecified ſum, unleſs paid in proportion, 
in an action brought againſt him for the loſs of goods 
aboye that value, (but for which he has not been paid an 
extraordinary price,) he may pay into court the ſum 
ſpecified. Hutton v. Bolton, 1 C. B. T. R. 299. a. 
—— on ba. The court will not give defendant liberty to bring 
ere re money into court on ſome of the counts in the decla- 
mur to reſt. ration, and demur to the reſt. For the reaſon of mak- 
ing the rule to bring money into court is to prevent 
vexatioi, and make an end of the cauſe. * v. Hoſey, 
Pr. R. C. P. 256. Caſ. of Pr. C. B. 48. 


on nay be But money may be paid in on ſome of the counts, 
dome and ifue or on ſome of the breaches aſſigned, and plaintiff may 
taken on others, accept the ſame, and proceed if he thinks proper on 


the other counts or breaches. 


As in covenant on charter party, where ſeveral breach- 
es were aſſigned, money was paid in on two for treight 
and demurrage. Hallet v. E. J. Company, Burr. 1120. 
Baillie v. Cazelet, 4 D. & E. 579. 


So two breaches were aſſigned in covenant amongſt 
others: 1/7, For non- pay ment of rent: 240, For gl. an 
acre advanced rent for ploughing meadow ground; and 
the court allowed money to be paid into court on theſe 
breaches, but not generally. Titel v. Hall, 2 Blac. 
R. 837. 


' Formerly when a rule was obtained to bring money 
into court, defendant muſt have pleaded the general 
iſſue, and could not plead double. Buckley v. Warren, 
P. R. 317. 


nuult plead. 


But 
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Of paying Money into Court. 
But this ſtrictneſs has been ſince diſpenſed with. And Some times 


in C. B. the court gave an adminiſtratrix leave to bring oP Pleas al- 
50. 5s. into court on the common rule with reſpe& to“ 

the 7th and 8th counts, (there being nine) and as to the 

reſt to plead the general iſſue, ſtatute of limitations, and 

ſet off. Heller v. Hallet, Bar. 2866, 


So leave was given to plead bankruptcy to one count, 
bring money into court on the common rule, and plead 


the general iſſue to the other counts. Hall v. Lane, 
Bar. 350. ; TE 105 


So leave was granted to bring money into court on 
the common rule, and plead plene adminiſtravit, and 


the general iſſue to the whole. Agſtin v. Rofs, Bar. 287. 


Where there are ſeveral defendants, money cannot How, if ſeveral 
be paid into court by one only, By Gould, Blackſtone, defendants, * 


and De Grey, Nares cont, Kay v. Panchiman & others, 
Blac. 1030. 


Where one defendant ſuffers judgment by default, 


and a ſecond is outlawed, the third ſhall not bring money 


into court. IId. 


D. Of the Conſequence of paying Money into D. 


Court. 


Payment of money into court is an acknowledgment To defendant. 
of being liable to the action. Burr, 2640. 


Payment of money into court is only an acknow- An acknow- 
ledgment by the defendant, that the plaintiff has a right ledgment of the 
to maintain the action, and is intitled to recover ſo n. 
much as the ſum paid. But it does not preclude de- 
fendant from taking any objection to the action beyond 
that ſum, although ſuch objection, had not the money 
been paid in, would have been a bar to plaintiff's ſuit, 

Cox and another executors, &c. v. Parry, 1 D. & E. 
= | If 


— * 
th 


EPF e 


Whether de 
fendant can in 
any caſes, aud 
when, have 
money back 


again. 


tiff: dies. 


* 
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If plaintiff declares in indebitatus aſſump/it on an agree- 
ment, and defendant pays money into court, he 105 
the agreement; that is, if the declaration is on the 
agreement only. But if there are other counts, as mo- 
ney had and received, or the like, he may pay money 
into court on one of thoſe counts, and then he will not 

admit the validity or extent of the agreement. 


Defendant had brought money into court on the com- 
mon rule; plaintiff would not accept the ſame, but 
proceeded to trial, and was nonfuited. Upon which 
defendant moved in the treaſury, (in C. P.) that in re- 

ard as plaintiff was out of court by the nonſuit, he 
might have the money back, and produced the po/tea. 
But the judges held, that defendant, by having paid 
money into court, had admitted that plaintiff was in- 
titled at all events, and therefore defendant could not 
have the money again. Aſterwards plaintiff brought a 
new action, and the court made a rule that plaintiff 
might have the money brought in if he thought fit; 
but if not, that the money brought in ſhould remain 
to the new action. Lane v. Wilkinſon, Pr. Reg. 250. 
Rep. & Caſes of Pract. C. P. 36. Str. 1027. Cox v. 
Kobinſon. 4 . . " 3 


The like reſolution in a ſimilar caſe as above, and 
leave given for defendant to bring more money in up- 
on the new action. Dictins v. Tallowin, Prac. Reg. 252. 


Money was paid into court; plaintiff proceeded, and 
recovered a leſs ſum: whereupon defendant moved, that 
he might have the money out of court towards his coſt, 
and it was granted. Anon. Bar. 280. Rathbone v. 


Stedman, 'Cal. of P. R. C. B. 54. 117. 


How, if plain- Money was paid into court, and before trial plaintiff 


died, whereupon defendant moyed to have the money 
paid back; but the court was of opinion it ought not 
to be paid back. - The courts have not yet gone fo far 
as to order payment in ſuch caſe to the plaintiff*s exe- 
cutor, but it ſeems reaſonable ſo to do, if the executor 
is willing to accept it; and after trial, it is plain, the 

: executor 
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executor is entitled to the money paid in, though a 
ſmaller ſum is recovered. Had plaintiff lived, and re- 
fuſed to accept the ſum paid in, and had gone to trial 
and been nonſuited, yet the defendant could not have 
had the money back out of court, plaintiff being enti- 
tled thereto at all events. Croctay v. Martin, Bar. 281. 
Caſ. of P. R. C. B. 129. P. R. 255. 


So if defendant dies, court will not return money to Or defendang. 
his executors. KMnapton v. Drew, Bar. 279. | 


Judgment was arreſted, and conſequently no coſts on Or judgment 
either tide. But the court ordered the money brought arreſted. 
into court to be paid to the plaintiff, Fiſher v. Kitch= 
ingman, Bar. 284. | | 


Money, if paid into court, though by miſtake, is ſo or money paid 
{ir 11 the cultody of the law, that it cannot be got out by miſtake. 
in 217 way. It is the only exception where an action 
four money had and received will not lie for money paid 
by miittake. Malcolm v. Fullarton, 2 D. & E. 645. 


In C. B. 37. was paid into court. Plaintiff pro- 
ceeded, and recovered a greater ſum, and then became 
ban<rupt. The aſſignees moved to have the 37/.' paid Or plaintiff be- 
to them ; but plaintiff's attorney inſiſted that as he had comes bankrupt. 
been the means of obtaining a verdict, he ought firſt 
to be paid his bill and coſts.  Whereupon the court or 
dered his bill to be taxed, and the amount thereof to be 
paid out of the money, and the reſidue to be paid to the 
aſſignees. Supp. to Barr. 11. SE a 


To an action by an executor or adminiſtrator, the How, in caſes 
courts formerly would not allow defendant to pay mo- of <xecutors or 


: ; 2 dminiſtrators, 
ney into court, becauſe the executor or adminiſtrator plaintiff or 


is not liable to coſts, as appears by Sal. 596. But in defendant 
the caſe of Crutchfield v. Scott, Str. 796, it was held 
it might be done, and that the effect of it would be, 


not to make the executor pay, but only loſe his ſubſe- 
quent coſts, „ gon rh een TIL 


The 
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$395 If verdict for The general ryle in all caſes is, that if the plaintiff 
" leſs ſum, or a | * TY 
nonfuit, Chuſe to accept the money when it is paid into court, 


or even before trial, the court will give him his coſts 
up to the time of the defendant's paying money into 
court; but if he will, notwithſtanding, proceed to trial, 
| and fail, he loſes all glaim to thoſe: coſts. Kabell v. 
| Hudſon, 4 T. R. 21. Stevenſon & York, Ji 10. 


Conſequence to If defendant pays money into court on an aCtion pro- 


_— 


pliner X * perly commenced by executor or adminiſtrator, and the 
Farther dama- executor or adminiſtrator proceeds afterwards, he does it 


ges. at his peril as to coſts. 3 Sal. 105. 


As to coſts, if If plaintiff proceeds in the action after he has taken 
he diſcontinues. the money brought in out of court, and then diſcon- 
ttinues, he ſhall not have his coſts. even up to the time 

of bringing the money into'court. Berwick v. Symonds, 


Say. 199, 


But it is now held otherwiſe ; and where money has 
een paid into court, and plaintiff proceeds afterwards 
in the ſuit,” and then diſcontinues, he is intitled to all 
his coſts'to the time of the money being ſo paid; but 
is liable to pay defendant his coſts from that tinie to 
the time of diſcontinuance. See the rule obtained for 
that purpoſe. Hartly & others, v. Bateſon & others, 
1 D. & E. 629,711. Bar. 280. P. K. 255. | 


Ta what form. The mode is, to move why the maſter ſhould not 
notice to be. direQted to tax the coſts of the plaintiff to the time o 
| aying the money into court, and the defendant's coſts 
1138 Fon that time to'the time of countermanding notice 
| of trial, (i. e. the time of diſcontinuance whenever it 
BU! : may be) and why the defendant ſhould not * — ba- 
BW F lance to plaintiff. Upon which a rule / will be grant- 
Fi 0 cd. Hartly & others V. Bateſon, x D. & E. 629. 


If proceeds to If the defendant pay money into court, and the plain- 
trial, and juror tiff proceed to trial when a juror is withdrawn, the 
Withdrawn, plaintiff is not intitled to the coſts up to the time of 
7 paying money into court. For per Cur. whenever a 
juror is withdrawn, each party muſt pay his own coſts, 
And per Buller J. the form of the rule decides this 
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jueſtion ; for it was part of the rule, that if the plain- 
tiff would not accept of the money brought into court, 
with the coſts, &c. the ſaid money ſhould be ſtruck out 
of the declaration : then if it be ſtruck out, that is not 
conſidered as 22 of the declaration. Stodhart v. Fohn- 
fon, 3 D. & 657. f e 
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In the caſe of Griffiths v. Williams, 1 T. R. 712. If verdict for 


After verdict, which was for plaintiff, but only for the 


exact ſum defendant had paid into court, it was moved 125 


that the verdict ſhould be ſet aſide, and entered for de- 
fendant. The court made the rule abſolute, directing, 
that the plaintiff ſhould have coſts to the time of the 


c 


money being paid into court, and that he ſhould pay | 


the defendant the ſubſequent coſts,* © 

But ſince this deciſion has been impeached, and in 
the caſe of Stevenſon & Yorke, 4 T. R. 10. where, 
after verdict for defendant who had paid money into 
court, it was moved on the above authority, that plain- 
tiff ſhould have his coſts up to the time of paying the 
money into court; it was denied, and per Buller; 
though the plaintiff was intitſed to the coſts up to that 
time, if the application had been made before trial; 
yet the party came too late after trial, And that part 
of the caſe of Grifhths and Williams cannot be ſup- 
ported. Kabell v. Hudſon, 4 D. & E. 10. a 


If plaintiff ſuffers a nonſuit after payment of mone 
into court, he is ſtill intitled to the money paid in. 
Sal. 597. Caſ. of Pr. C. B. 36. 

Where money was paid into court to attend the 
event of the verdict, and plaintiff was nonſuited, it 
was paid back to defendant, and could not be retained 
in court. Subject to a new verdict. P. R. 253. Framp- 
ton v. Cooke. * | g 


xact ſum paid 


Y If nonſuited. 


But it is otherwiſe with executors and adminiſtra- Exception as 


tors; for if plaintiff be nonfuited, after they had paid ot 29g 3 


money into court, it ſhall be returned to them, becauſe 
they may be unacquainted with the aſſets of teſtator, and 


not 
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not know whether he owed plaintiff the money or not. 
Anon. Caſ. of Pr. in C. B. 5. 1 


Taking money Tf the plaintiff takes the money out of court, he 
out of court, 24 -....: . 2 2 
waiver of irre- Waves every ee on part of defendant in pay- 
gularity, Ing in the ſame. As if it be paid in after plea plead- 
ed, or in an action purely ſounding in damages, in 
which properly no money can be paid into court. And 
if upon trial he does not recoyer greater damages than 
the {un fo paid in and received, he will be nonſuited. 
Griffiths v. Williams, 1 D. & E. 719» 
8223 mov | Coſts of paying money into court, and taking it out, 
a pt A out, muſt be paid by defendant, though the money was ten- 
paid by defend- dered after rule obtained to pay it in, and retuſed b 
ant. plaintiff before it was paid in. Cotton v. Perks, P. R. 258. 


Except in caſes Where an action is kept on foot by plaintiff in an 
of oppreſſive opprefhve manner, and detendant has been willing to 
—_— pay the debt, and has taken out ſummons before a judge 
for that purpoſe, and the plaintiff has refuſed to accept 
the ſame, the court will ſuffer defendant to pay the 
money into court, and diſcharge him from the pay- 
ment of coſts. Jolinſon v. Houlditch, Bur. 578. And 
though defendant may have paid the money into court on 
the uſual rule, which is on payment of coſts, he may 
afterwards move for ſo much of that rule to be dil- 
charged as relates to the coſts, which will be granted. 
Ibid. 
Cu"s only al. If a defendant pay 2 into court upon ſome of 
lowed of the the counts only, and the plaintiff take it out, plaintiff 
counts money is only intitled to the coſts of thoſe counts. For by 
Faid in upon. ſuch partial payment of money into court, defendant 
admits that plaintiff has a cauſe of action againſt him 
tb a certain extent; but that he means to defend him- 
ſelf againſt the charges contained in the other counts. 
And the plaintiff by taking the money out of court, 
precluiles himielf from all right to the coſts upon the 
other counts. Baillic v. Cazalit, 4 D. & E. 579. 


OC 
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E. Of bringing a farther Sum into Court. E. 


If defendant has paid a ſum into court, the court whether defen · 
will not afterwards give him leave to pay more money dant can after- 
into court, if iſſue is joined. Swan v. Freeman, Bar. Vards pay more 
T Win e ; Money in- 


Nor if plea be pleaded, S. C. Pr. R. 263. Becauſe 
it may introduce tricks to try whether plaintiff will ac- 
cept leſs than is due. e | 


But where plaintiff would not accept the mon 
brought in and was nonſuited, and afterwards brought a 
new aCtion, defendant was allowed to bring in a further 
ſum, which, together with the former, was ordered te 
remain incourt upon the comman rule on the new cauſe, 
Dickins v. Tallowin, P. R. 252, | 


F. Of Defendant's refuſing to pay Coſts, and & F. 
how Plaintiff is to proceed. | 


If plaintiff accepts the money, and does not proceed How if defend. 
for further damages, his attorney gets an office copy of — —_— 
the rule, and obtains an appointment of the maſter or plaintiff accept. 
prothonotary, to tax the coſts on the copy of the rule, ed money. 
and ſerves defendant's: attorney therewith ; and if after | 
taxation defendant does not pay the coſts, plaintiff pro- 
ceeds to deliver his iſſue and notice of trial, as if no mo- 
ney had been paid in; for he cannot, under the rule, 
move for an attachment. Str. 1220. And one ſhilling 
damages carries coſts, on producing the office- copy ol 
rule and the allocatur. 5 


If defendant does not pay the coſts on payment of 
money into court, plaintiff may proceed as if no mo- 
ney had been paid in. For he cannot under the rule 
move for an attachment. Scary al v. Herton, P. R. 259. 
Hand v. Dinally, Str. 1220. | 


2 


| 
| 
: 
| 
| 
: 
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The time or̃ 
leading. 
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In a/ſump/it, the defendant brought 87, into court, 
on the uſual terms of paying coſts to that time. The 
plaintiff took it out and taxed his coſts, and ſerved the 
defendant's attorney, and they not being paid, went on 
to trial, and obtained a verdict for 71. 18s. The defen- 
dant inſiſted that he ſhould have no coſts for his ſubſe- 


quent proceedings, ſince it appeared that he was over- 


paid. But the court held, that as to the coſts it was to 
be confidered as if no motion had heen made, the defen- 
dant not having fulfilled the terms of her own rule, in 
which caſe ic is not uſual to grant an attachment; but 
the plaintiff goes on, it being only a conditional rule. 
They faid, they would make him allow upon the exc- 
cution for the 8/. he had taken out of court, and order- 
ed him the pgſtea, in order to tax his whole coſts. Hand 
v. Lady Dinely, Str. 1220. | 


But proceedings of plaintiff will be ſtopt upon the 
after payment of all coſts by defendant. Boud v. Jepe, 


Cal. of Pr. C. B. 93. 


SECTION VI, 
Of pleading in Bar. 


A. Of the Time of pleading. | 

B. Of pleading the General Iſſue. 

C. Of pleading Specially. 

D. Of pleading Double, 
In B. R. 


pon all procg/s returnable 
before the laſt. return of any 


In C. B. 
Upon all proceſs returna- 
ble the It, 2d, or 3d retwn 


term, if the action be unbail- 
able, or if bailable, and not 
laid in London or Middleſex, 
or defendant does not Irvewath- 
in rwenty miles from London, 
he. muſi plead to the declara- 
tion in eight days after deli- 
very, or filing thereof, But 
if the action be bgilable, and 

e laid 


of any term, if the plamuff 
declares in London or Mid- 
dleſex, and defendant lives 
within twenty miles of Lon- 
dan, defendant fhall plead 
within four days after ſuch 
declaration delivered, wit 
notice to plead accordingly 
without any imparlance. Ard 
0 in 
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Of pleading in Bar. 


laid in London or Middleſex, in caſe plaintiff declares in 
and defendant lives within any other county, or defen- 
twenty miles of London, then dant lives above twenty miles 
in four days, provided the from London, in eight days- 
declaration be delivered or R. Tin. 8. G. 3. 

filed, and notice thereof given 

four days excluſive before the Provided fuch declaration 
end of the term, and a rule be delivered four days exclu- 


to plead be duly entered. R. five before the end of the 
22 GY: term. 


If proceſs be returnable on or after the laſt return} de- 
ſendant is intitled to an imparlance, of which vide ante. 
Sec. 3. Tit. Imparlance. 


In K. B. the four or eight days allowed for pleading How the dare 
are one incluſive, and the other excluſive; but in C. B. are reckoned. 
both are incluſive. So that if a rule to plead be given 
the 7th, it is out the 10th, and judgment may bo anal 
the 11th, if demand of plea made in time. , 


If the writ be againſt two defendants, and both are How if two de. 
ſerved before the return of the writ, and one of them fendants, aud 
do not appear in the ſame term, he muſt plead as of the 208 _—_ 
term when he ought to have appeared. Smith v. Mul- 50 


ler, 3 D. & E. 627. 


But a plea muſt not be filed (if it be a bailable action) No plea till bail 
before bail be perfeCted, as it will be a nullity ; and al- 8 
though bail juſtify afterwards, it does not become a good 


plea, bat plaintitf may ſign judgment for want of plea. 
Venn v. Calvert, 4 D. &. E. 578. 


B. Of pleading the General Iſſue. B. 


Pleas in Bar are of two ſorts, general and ſpecial. of the genera! 
The general is a direct negation of the charge in the iſſue- 
declaration, and is called the general iflue, the form. of 

which muſt he according to the nature of the action, 

as non aſſump/it, nil debet, not guilty, &c. 


In 


_ 


Ng —— NY Y . 
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Need not be 
ſigned. 
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Of pleading in Bar. 
In B. R. In C. B. 
Engroſs it on treble penny Engroſs it on treble penny 


flampt paper, and either de- 
liver it to plaintiff's attorney 
or agent, or enter it in the 
general iſſue book, with the 
_ of the judgments. Pay 


- 


ftampt paper, and either de- 
liver it to plaintiff 's attorney 
or file it with the prothono- 
tary, Pay filing, 28. 


* 


No general iſſue need have a counſel's or ſerjeant's 
ſignature to it; nor need any of the following pleas 


which are tantamount to it. 
E 


Nor ſome other Comperuit ad diem to a bail bond. Son aſſault demeſne, 


Pleas. 


rity it. 


Muſt be ſigned. 


plene adminiſtravit, by an 
Riens per deſcent, by an heir. 


executor or adminiſtrator. 
Nul wel record, 2 Blac. R. 


816. Per minas, folvit ad diem. Ne unques executor 


or adminiſtrator. 


Payment of rent, and infra ætatem. 


But this plea ought to have an affidavit annexed to ve- 


Pr. Reg. C. P. 5. 


T. Of pleading Specially. 
When defendant pleads ſpecially, let the plea be ſign - 


ed by a counſel or ſerjeant. 


In B. R. 
Engroſs the plea on treble 
penny /lampt paper, and file 
it with the clerk of the papers. 


No attorney is to deliver or 
receive any ſpecial plea to be 


put into the office of the clerk 


of the papers, or a copy of 
ſuch plea, before that the 
fame has been put in, and a 
copy thereof made by the clerk 
EN papers. M. 2. V. & 


In C. B. 

It may when engroſſed on 
treble penny ſtampt paper, ei- 
ther be delivered to plaintiffs 
attorney, (which ts the uſual 
way) or filed with the prothy- 
notary, and then plamtiff*s 


attorney muſt take it out of 
the office. 


All ſpecial pleas muſt have a counſel or ſerjeant'® 


hand, except thoſe mentioned, ante B.; and they are 
deemed tantamount to the general iſſue, 


So 
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Of pleading in Bar. 
So that non afſump/it infra ſex annos, muſt. Co. Rep. 41. 


Or a general perſormance of covenants, Bar. 354. 


323 


If a plea which ought to be ſigned by a counſel or Orſe judgments 


ſerjeant's hand, is not ſigned, plaintiff may ſign judg- 


ment ; bur if there be two defendants, and one pleads How if two de- 
the general iſſue, and the other pleads ſpecially, and fendante plcad 


both are on the ſame paper, though the ſpecial plea is 
not ſigned, plaintiff cannot reject the general iſſue, and 
take judgment againſt both. If he does, the judgment 
is totally erroneous; and if execution be ſued, reſtitu- 
tion ſhall be awarded; but then plaintiff may in ſuch 
caſe regularly take judgment againſt him who pleaded 
ſpecially. 2 Lil. Reg. 140. 


differently. 


In the King's Bench, the clerk of the papers, with Special plca 
whom all ſpecial pleadings are leſt, makes out e e 
thereof, ſigned with his name; and to whom the plain- ?P "7 © of 


tiff 's attorney muſt apply for a copy in order to draw 
his replication thereto, unleſs the replication be of courſe, 
and conſiſts in a mere denial of the plea, without alledg- 
ing any new matter therein, as uu tie record to a plea. 
of judgment recovered ; in which caſes the clerk of the 
papers draws up the replication, and delivers the 
paper-book to the plaintiff 's attorney, with a complete 
iſſue. 


But if the replication is to be ſpecial, containing any 
new matter which muſt be ſigned by counſel, the 
plaintiff's attorney takes the copy of the plea away 
with him, paying the clerk for it, in order to get the 
replication drawn ; which being done, ſigned by coun- 
ſel, and engroſſed, is carried and filed with the clerk 
of the papers; and if further pleadings be had in the 
cauſe, the parties alternately take copies thereof from 
his office, and file their anſwer thereto until iſſue is 
joined between them. 


Defendant by leave of the court pleaded non aſſumpfit, 
and the ſtatute of limitations, and delivered it to the 
plaintiff's attorney, who made up the iſſue, and deli- 
vere] it with notice of triab to the defendant's attorney, 

who 


papers, &Cc» 


Conſequence 


otherwile. 


double. 


Of the manner 
and time of 
pleading dou- 
ble. 


In C. B. 


* 
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who paid for it; the plaintiff's attorney finding after- 
wards it ſhould have been made up with the clerk of 


the papers, went and paid him his fees, made up the 


record and went to trial, and the court refuſed to ſet it 


aſide, though the defendant made no defence, for per 


Cur. he was in the fifſt fault in not leaving the pleas in 


the office. Thomſon v. Tiller, Str. 1266. 


D. Of pleading Double, 


In caſe defendant pleads ſeveral matters, a rule for that 
purpoſe muſt be drawn up and ſerved on Plaintiff 's at- 
torney when the plea is filed. 


In B. R. In C. B. 

This is done by giving a In certain caſes the rule is 
brief to counſel, naming your here obtained, with as little 
pleas, which he ſigns of trouble as in K. B by giving 
courſe. Pay 10s, Gd. Then a brief to a ſerjeant, with : os. 
carry it to the clerk of the 6d. naming the pleas therein. 
rules with your plea, who Then draw up rule with ſe- 
will draw_it up. Serve it condary, and ſerving copy on 
on plaintiffs attorney, plaintiff s attorney. 


If no ſuch rule to plead double be taken out and 
ſigned, plaintiff may, notwithſtanding a double plea be 
delivered or filed, ſign judgment. Hil. T. 1794. 


But there are many double pleas in C. B. not allowed upon 
the firſt motion; but on which a rule nill is only granted, 
and then moved again, to be made abſolute, 


In which caſes give brief to ſerjeants, to move to plead the 
ſeveral matters therein mentioned ; upon which a rule niſi 
is granted, and copy whereof is made out by the ſecondary. 
Serve it upon the plaintiff 's attorney, and fhew him the ori- 
ginal rule. When cauſe is to be fhewn give brief to ſergeant, 
(having annexed an affidavit of the ſervice of the rule, and 
that at the ſame time tlie original rule was fhewn him, ) to 
make the rule abſolute. The plea is then ſigned by a ſerjeant, 
and delivered with the rule annexed. For the fir ſt motion 


pay half a guinea ; to make it abſolute, one guinea ; and 10 


/ign plea half a guinea. At the ſame it is generally moved 
for a day or two's time to plead, which is mentioned in the 
rule, otherwiſe the time, perhaps, might expire, and judg- 
ment be ſigned. e 
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The double pleas allowed upon the firſt motion in What — 1 
C. B. are non aſſumpſit and non aſſumpſit infra ſex annos, 3 e e, 
Bar. 339. Non 92 and a diſcharge under the in- motion. 
ſolvent debtors? act, id. 343. In treſpaſs non cul. and 
liberum tenementum alterius, ibid. 336, 340, 351, 356. 

Solvit ad diem and a mutual debt, ibid. 340. Non aſ- 

ſumpfit to the whole, and a tender 360. Damage fea- 

ſant and under a demiſe to the plaintiff, Bar. 339. Da- 

mage feaſant and for rent in arrear, ibid. 340. Non 4 

ſumpfit, a ſet off, and a tender, as of the laſt term, ibid. 

353, 357, 360, 366 Non cepit, cattle the property of 

another perſon not of plaintiff, and /iberum tenementum, 

ibid. 392. Non afſump/it'and plene admini/travit general- 

ly, ibid. 348. Plene adminiſtravit and a ſet off, ibid. 347. 

Ne ungues executor and oy adminiftravit, ibid. 35 5 

155 Non eft factum and ne ungques executor, ibid 352. 
on eft faflum and dureſs, ibid. 359. Not guilty, and 

a general releaſe, ibid. 347, 348. Not guilty, and tour 

guineas paid in ſatisfaction of all treſpaſſes to ſuch a 

time, ibid. 349 Not guilty, /n aſſault and ſatisfaction 

for all treſpaſſes, ibid. 352. Not guilty, /on aſſault and 

molliter manus impoſuit, ibid. 351, 352, 354. Not guilty, 

and a juſtification in treſpaſs, %d. 355, 356, 365. Non 

cepit, and to avow the taking, id. 305. Not guilty to 


the whole, and a tender of amends, ibid. 365. Imp. 
C. B. 4th Edit. 301. 
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If in vacation you apply for this rule, get a judge's ſummons How, if in vas 
far leave to plead ſeveral matters, (naming the pleas,) whoa cation. 


will prop an order thereon upon producing a counſel or ſer- 
he Jeant”s hand to a brief for that purpoſe; take the judge's or- 
iſt der to the clerk of the rules in 12 . or ſecondary in C. B. 
J. who will give you an order : either annex a copy thereof for 
K Plaintiſf's attorney to the plea or ſerve him with it. 
9 * 
1 All double pleas muſt be ſigned by a counſel or ſerjeant. Muſt be ſigneds 
9 
ut, 


Motion for leave to plead double cannot be made till uw 2 
defendant has appeared. Bar. 33t. Benn v. Geary. n 


The courts will grant leave to plead double, pleading —— judge't 
iſſuably and taking ſhort notice of trial after a judge's 


order for time to plead given. Bar. 338. Leighton v. 
he Leigh ton, | 
| Z 


After 


W 
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After paying After payment of money into court, defendant ob- 

Money into {ined a rule to plead double, which was ſet aſide with 

court. | WE . | 
coſts. Plaintiff by the rule to pay money into court is 
confined to the general iſſue, and no other plex. The 
motion afterwards to plead double is an impoſition on 
the court. Br. 339. Buck v. Warren. 


After rifle to Defendant may move to plead double after rule to 
plead expited. plead is out, any time before judgment. Bar. 329. 
King v. Boſwell. 


Of the my or of By the 4 Ann. c. 16, f. 4. Any defendant or te- 
pleading double << nant in any action or ſuit, or any plaintiff in replevin, 
4/Ann. c. 16 , in any court of record, with the leave of the ſame 
3 * court, may plead as many ſeveral matters as he ſhall 
[i IO think neceſſary for his defence; provided that * if 
ö | 66 any ſuch matter ſhall upon a demurrer joined, be 
1 judged inſufficient, coſts ſhall be given at the diſcre- 
11 tion of the court; or if a verdict ſhall be found upon 
| | any iſſue in the ſaid cauſe for the plaintiff or demand- 
| * ant, coſts ſhall be alſo given in the like manner, un- 

** leſs the judge who tried the ſaid iſſue ſhall certify, 

that the ſaid deſendant or tenant, or plaintiff in re- 

„ plevin, had a probable cauſe to plead ſuch matter 
which upon the ſaid iſſue ſhall be found againſt him.“ 


Conſtruction of Upon the firſt part of this clauſe it has been deter- 
the ſtatute. mined in both courts, that the ſlatute does not extend to 
_— TI; qui tam actions; fo that in them there can be but on: 

plea. Law, qui tam, v. Crowther, 2 Wil. 21. 


Nor to any action in a penal ſtatute, Bar. 15. 365 
Lookup v. Frederic. 


Nor to ſuits where the king is a party, unleſs for deb 
immediately owing on revenue, (wide 24 ſect.) ai 
therefore in quare . 0 by the king, a rule to plead 
double was denied. Bar. 353. The King v. the Arc: 


biſhop of York. 


So in an information in nature of a quo warrant 
Rex v. Newland, Say. 96. g 


src. VL] DECLARATION TO ISSUE, 
| Of pleading in Bar. 
In replevin the court gave leave to plead double, v. 


that plaintiff in replevin had not property and a juftifica- 
tion as a diſtreſs for rent, Bar. 338. Bird v. Spinks. 


It has alſo been determined, that the ſtatute of Ann 
does not extend to plead double matters which ſhall have 
different trials, for inſtance in dower, if the defendant 
plead “ ne unques accouple in loyal matrimonie, and a 
mortgage; for the firſt matter ſhall be tried by the 
biſhop, and the other by a Jury; and the judge cannot 
certify if there was no probable cauſe. Harding v. 
Harding, C. B. Mich. 9 Ann. Com. Rep. 148. 


C This ſtatute gives the court a diſcretionary power ei- Diſcretionary 
ll cher to permit or refuſe ſeveral matters to be pleaded. mo in the 

if And formerly the courts, particularly the common Formerly more 
de pleas, were very ſtrict as to giving ſuch leave, and ex- ſlrid. 


pected to be even ſatisfied of the neceſſity of pleaditig 
the ſeveral matters moved for, Crozzer v. Starke, Say. 28. 8 
But of late they have relaxed in this reſpect, and never (75 + — 
refuſe leave, provided the pleas be not inconſiſtent and ſiſtent. | 
liable to make an ingongruity on the record. Fenkins v. 
Edwards, 5 D. K E. 98. 347. | 
Court refuſed to grant leave to plead non e/ſump/it ge- Inſtances thergs 
nerally and a . v. Bowman, 2 — = 
723. 3 Wil. 145; ; or non eſ faftum, and /olvit poſi diem, 
Fox v. Chandler, Blac. 955. ; or non eft factum and ſolvit 
ad diem, Arnold v. Baas 993. ; or non afſumpfit and alie- 
nage of plaintiff, Feron v. Ladd, Ibm. 1326.; or in 
dower, ne unques ſeifie and ne unques accouple, Anderſon 
v. Anderſon, — 1157. Hillier v. Fletcher 1207. ; non 
a/ſump/it and a releaſe, Bar. 328. ; non aſſump/it, and in- 
fancy, Bar. 363. ; ſolvitad diem and riens per diſcent, ibid. In C. By 
. 332.3 liberumn tenementum, and a juſtification, ibid. 329. ; 
ml debet and nil habuit in tenementis, the latter may be given 
in evidence, ibid. 333- ; not guilty, and /iberum tenemen- 
tum, ibid. 350.; not guilty, and that plaintiff became 
bankrupt, 3 360. ; not guilty, and a licence, Bar. 
331, 364. ; without affidavit, 104. 357. ; not Lon 
— and a releafe of a particular treſpaſs, 75d. 35 1. rho 
1 wind and a general releaſe, where an affidavit was 
lol Produced, was admitted. ibid. 
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But not guilty, and tender of amends allowed. Mar- 
tin v. Kefterton, 2 Blac. R. 1093. 


All of which caſes were in C. B. 


lo B. R. In K. B. general iſſue and ſtatute of limitations al- 
lowed, Str. 678. ; ſo tender and eviction, 496.; ſo non 
e/t factum and bankruptcy, 871. ; ſo not guilty and the 
ſtatute of limitations, 889. ; fo non e faftum and no re- 
queſt made, 908.; ſo bankruptcy and % aſſumpfit, 
ore ; but not guilty, and a juſtification not allowed, 
76, 


So non afſump/it to the whole and tender to part held 
inconſiſtent. Maclellan v. Howard, 4D. & E. 194. 


And on ſame principle in a late caſe to an action on 
Bond, non eft factum and a tender to part held bad; be- 
cauſe if defendant ſucceeded on firſt plea, it would ap- 

_ pear that there never exiſted ſuch a bond, and yet that 
defendant had admitted that ſomething was due on the 
very ſame bond, which would make an incongruity on 


the record. Fenkins v. Edwards, 5 D. & E. 98. 


Motion to ſet plea aſide for inconſiſtency, defendant 
having pleaded non ef? factum ſalvit ad diem and ſolvit poſt 
diem after judges' order; ſome of the above caſes were 
cited in C. B. and alſo 7er4ins and Edwards in B. R. per 
Buller, take nothing by the motion; the above caſes 


. — . * * .* 
are in C. B.; but in this court it is otherwiſe. Anon. 


As no affidavit is required in order to plead double, 

39, Of the cer- ; e 
tificate given by and the court does not go into the materiality of the pleas 
the ſtatute. upon motion to plead ſeveral matters, and as defendant 
may plead as many pleas as he thinks fit, if no two of 
them are inconſiſtent, it might frequently happen that 
defendants would fill the records with a multiplicity of 


| 

pleas not eſſential to their detence, and if they obtained / 

a verdict upon one of them, plaintiff would be ſaddled | 

3 with the coſts of all; to prevent which, by the ſtatute | 
"Tucs fours of Ann it is ordered, that the defendant ſhall himſelf ; 
againſt defend. pay the coſts of all ſuch iſſues as are found againſt him, ; 
ms unleſs the judge will certify, that there was probable : 


cauſe to plead ſuch matter, = 
| * 
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The certificate upon this ſtatute may be made after when certifi- 
the trial. . | 9 


Defendants had pleaded to two aſſaults, &c. laid in 
the declaration, four ſeveral matters by leave of the 
court; on trial, verdict for defendants on two firſt, and 
reſidue for plaintiff without any damages ; and there was 
no certificate from the judge x defendant had proba- 
ble cauſe to plead the two laſt pleas: the court thought 
they had no diſcretionary power, but are bound by the 
ſtat. 4 Ann. as the judge had not certified and made the 
rule abſolute for coſts on the latter pleas. - Bar. 140. 
Jones v. Davis. F | 


Four iſſues were joined in four ſeveral pleas in bar 
to an avowry, three of which were found for plaintiff, 
and the fourth for defendant, no certificate from the 
judge that plaintiff had a probable cauſe to plead the 
fourth plea, on which defendant moved for coſts there- 
on, after which the judge certified; fo the rule was 
diſcharged. Bar. 141. Bows v. Dent. 


Plaintiff in replevin pleaded two ſeveral matters in In replevin a- 
bar to an avowry by way of preſcription, one plea was ey e within 
found for him, and there being no certificate that plain- * 
tiff had probable cauſe to plead the other, the defendant 
moved fot coſts according to 4 Ann. The queſtion was, 
whether theſe proceedings are within the ſtatute or not : 
the avowant in replevin being omitted in the words of 
the ſtatute, rule enlarged, Bar. 144. Aſterwards the 
court held the avowant to be within the intent and 
meaning of the ſtatute, and made the rule abſolute for 
taxing avowant's coſts, 1b:d. 146. Bright v. Fackſon, 


EEE 


In aſſault and battery againſt A. and B. both pleaded 
not guilty; and A. by leave of the court pleaded alſo 
ſens aſſault; verdict for plaintiff againſt both on not 
guilty, and for A. on ens aſſault, damages as to B. gs. 

wo certificates were ſigned on the record of niſi prius 
by the judge who tried the cauſe, one that the aſſault 
and battery was ſufficiently proved, the other that there 
was a probable cauſe for making A. a defendant ; A. 
aiterwards moved for coſts on the 4 and 5 Aun. c. 16. 


but 


— 


— —— —— 
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but the court held his caſe not within the ſtatute, or the 
| ſtatute 8 & ꝙ W. 3. and denied coſts. Bar. 143. Bar- 
rowclough v. Webſter & Smith. 


On a double plea, if either iſſue be found for defen- 
dant, the plaintiff cannot recover. 


If any plea be The defendant, with leave of the court, pleaded nan 
found for defen- 


dant, plaintiff AI and non aſſumpſit infra ſex annos ; to the latter 


| cannot recover- Plaintiff replied an original; iſſue was joined on ui tiel 


record and judgment for the plaintiff; whereupon he 
executed a writ of enquiry of damages, and did not fur- 
ther proceed on the iTue of uon afſump/it ; but as to 
that entered a noli proſequi, the defendant moved to ſet 
aſide the writ of enquiry ; and on ſhewing cauſe, the 
plaintiff inſiſted that he might enter a noli proſequi on the 
iſſue of non aſſumpſit, and take his execution on the iſſue 
that was found for him, and the defendant inſiſted both 
pleas went to the declaration, and if any one iſſue was 
found for him, the plaintiff was barred of his aCtion, 
per Cur. it is a judgment only as to part and not upon 
the whole proceeding, and the enquiry could not be exe- 
cuted before the other iſſue was tried. The defendant 
has a double defence given him, and if any one be 
found for him, he ſhall be excuſed ; therefore this writ 
of enquiry is wrong: and if this proceeding were to be 


allowed, there is an end of pleading double. Prac, 
Reg. C.P. 320. „ | 


| Defendants pleaded three ſeveral pleas by leave, on 
two of which iſſues were joined; on the third, for want 
of a rejoinder, plaintiff ſigned judgment quod recuperet, 
and took out execution. The court held, that after 
judgment on the third plea (which was plene adm.) the 
iſſues on the two other pleas muſt be tried before plain- 
tiff can recover : if defendant prevails on any, the plain- 
tiff cannot recoyer ; rule ablolute to ſet aſide judgment 
and execution with coſts, Baker v. Barlow & Us. 
extriz, Bar. 269. EET 


I E C- 


Sec. VII.] DECLARATION TO I5SUE. 


SECTION vit. 
Of the Rule to plead. 
Demanding Plea, &c. 


80 careful is the law to prevent plaintiff from taking 
any undue advantage of defendants, by obtaining judg- 
ment againſt them unawares, that it not only allows a 
certain time to plead to the declaration, and obliges the 
plain:iff to give due notice thereof, but further it com- 
pels him to ſerve the defendant with a rule to plead ; 
and if defendant ſtill neglects ſo to do, plaintiff muſt 
then make a formal demand in writing of a plea, and af- 
terwards ſearch the office to ſee if one be put in, before 
he can ſign judgment ; ſo that there are no leſs than 
three regular notices or warnings given to defendant 


for him to defend himſelf againſt plaintiff's charge or 
demand, 


Having already conſidered the declaration and the 
notice thereof, which is the firſt warning given to de- 
fendant to plead thereto, it is only neceſſary to treat 


here 
A. Of. the Rule to plead. 
B. Of demanding a Plea. 


C. Of ſearching for a Plea, and ſigning Judg- 
meut for want thereot. 


The rule to plead is made out on a common piece of unſtamped Of the form of 


faper thus : + rule to plead, 
In B. R. or C. B. 
A. B. againſt C. D. | 
Rule to plead, 
I January, 1793. T. S. Attorney. 


Take it in K. B. to elerk of the rules, in C. B. to the ſecon- How ſerved, 


dary, who enters it in a book kept for that purpoſe 18. 10d. 
The rule expires in four days incluſive. * 10 


Sunday, 
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How the time 
reckoned, 


How, if four 
der ms are 
elapſed · 
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Of the Rule to plead. 


Sunday, or any holiday, is reckoned, (except it hap- 


; pens to be the laſt day ;) if it be given on the purifica- 


tion, that is no day. 


It may be given any time in term, or within four 
days after. e oe 


In the cafe of Oxley v. Bridge, Do. 67. it was held, 
that on a rule to plead by a particular day, that day is 
conſtrued to continue till the i p next morning, 
and that defendant would be regular it he complied 
with the rule before that time. But very ſhortly atter- 
wards in the caſe of Haſelor and Anſell, Do. 197. it was 
adjudged,-upon the report of the maſter, to be the prac- 
tice, that on a rule to plead, &c. in four days, although 
it is a common indulgence to allow defendant till the 
morning of the fiith, 8 it is but an indulgence ; and 
if defendant delays till that time, plaintiff may ſign judg- 
ment; which was ſince allowed to be the practice in 


Thomſon v. Ryall, 4 D. & E. 195. 


If four terms are elapſed after declaration delivered, 
defendant muſt have a whole term's notice to plead, un- 
leſs the cauſe has been ſtayed by injunction or privilege ; 
in which caſe, no proceedings having been had in this 
caule for above a year, it became neceſſary for plaintiff 
to give a term's notice of proceeding ; two days before 
Hilary term, plaintiff gave notice of his intention to 
procced ; on the 14th February, two days after Hilary 
term, the rule to plead was ſerved ; and on the 18th 
April, in the courſe of the ſame vacation, the plaintiff 
ſigned judgment, as of Hilary term, for want of a plea ; 
which the court held regular, nor did they look upon 
the circumſtance of the judgment being as of Hilary 
term of any coniequence; for the rule requiring a 
term's notice when no proceedings have been had in the 
cauſe, was only a. rule of court, they ſaid, introduced 
for the benefit of the party, the full benefit of which 
the defendant had had in this inſtance; nor would the 
judgment appear irregular on the record, though ſigned 
as of Hilary Term. Milbourne v. Nixon, and Others, 


2 D. 8 E. 40. . 
Where 
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Of the Rule to lead. 


Where time to plead has been given, plaintiff may Where rule to 
ſign judgment at expiration thereof for want of plea, plead not ne- 
without giving any rule to plead. Towers v. Powell, ary: 


E056 


The defendant may diſpenſe with a rule to plead, as It may be dif- 
by pleading either in bar or abatement. Brandon v. Penſed with. 
Payne, 1 D. & E. 690. 


Otherwiſe, generally ſpeaking, ſuch rule is neceſſary ; Where a new 
and even if a rule has been betore given, if judginent rule neceſlary. 
was not ſigned as of that term, a new rule ſhould be 
given to warrant the judgment, ſigned as-of that term, 
in which it is ſo ſigned. Gil. Rep. 318, Imp. K. B. 

232. | | 

But this is liable to ſome exceptions, for where a rule where not. 
to plead has been given and detendant obtains an order, 
or is bound by a rule of court to plead by a certain time, 
as for inſtance, the firſt day of next term plaintiff may 
ſign judgment on default of detendant's pleading with- 
out giving anew.rule. - Rep. & Caf. of Prac. C. P. 67. 

141. Vide Imp. K. B. 203. Cont. | 


So where plaintiff has given a rule to plead, and has 
been delayed from ſigning judgment by an injunction 
out of chancery, after the injunction has been diſſolved, 
he may ſign judgment without giving a new rule. Bar. 
238. Theedam v. Fackſon. 


Rule to plead muſt not be ſerved before notice of When rule 
declaration, as it would be void. Grey v. Saunders, Bar. ſhould be 
248. Be ; ſet ved. 


If a declaration is delivered de bene eſſe, a rule to plead 
may be given the ſame day before detendant appears : 
but if plaintiff demands a plea, in cafe the proceſs is 
bailable, before bail is filed, it is a waiver of the excep- 
tion to the bail. | 


Clerk of rules will accept a rule to plead on the eſ- 
ſoin day, but it cannot be entered until the firſt day of 
term, Imp. B. R. 232. 
| | Where 
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Of the Rule to plead. 


How if defend. Where defendant dies before the time for pleading 
ant dies before . 0} he rul lead = 8 
—— expires, or after the rule to plead is out, but betore the 
expiration of the time given him by a judge's order, the 
ſuit abates, and plaintiff cannot ſign interlocutory judg- 
ment and ſue out a /c. fa. ///allop v. Irin, B. K. 
1 Wil. 315. | 


B. . B. Of demanding a Plea. 


Of demanding When defendant has put in bail or appeared in time, 
2 Pleas a plea muſt he demanded in writing of detendant's at- 
| torney beſore plainuſf can fign judgment; and this, al- 
though notice to plead be indoried on the declaration. 

Nott v. Oldfield, 1 Wil. 134. Bar. 256. Eames v. Jew. 


In B. R. a latilat was returnable 22d of April, being 
the ſecond return, and a declaration was lett in the ot- 
fice the 24th de bene ęſſe. on the 26th defendant put in 
ſpecial bail, and gave notice thereof: and a rule to plead 
being entered in the office by the plaintiff's attorney, 
when that was out, he ſigned judgment without de- 

manding a plea: et per Cur. a plea myſt he demanded 
in writing wherever a rule to plead is given and de- 
fendant files bail in time, as he has done here; and ac- 
cordingly judgment was ſet aſide for irregularity, with 
colts. Ib. 1 Wil. 134. | 


5 — . 1 — 
Þ Cee co ePepon om peat ality - We 
> 


_ * — — — han 
4 * —— — — 


The demand is in this form, in B. R. or C. B. 


A. againſt B, 
Form of de- T he plaintiff” demands a plea in this cauſe, otherwiſe judgment. 
maud, = nn 
| H. Attorney for plaintiff. 
Mr. C. D. attorney for defendant. FRO 


And to be delivered to defendant's attorney, or to the agent in own. 


How it muſt be Tt will not do on the back of the declaration, for it 

_ mult be after the delivery of declaration. Imp. K. B. 236. 

When. In B. R. ſuch demand muſt be made 24 hours before 

judgment can be ſigned by default, but at any time at- 

ter the 24 hours from the time of the demand, judg- | 

ment may be figned. Dycke v. Bur giyne, 1 D. & E. 45+ 
ut 


= 4 OP 
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Of demanding a Plea. 


But not before time for pleading may haye expired. 
Bowles v. Edwards, 4 D. & E. 118. | 


If a plea be demanded on a Saturday, the defendant 
has 24 hours to plead after demand, excluſive of Sun- 
day. Solomons v. Freeman, 4 D. & E. 557. 


And in C. B. if the rule to plead he out before de- 


ſendant made, judgment muſt not be ſigned within 24 
hours after. Wooden v. Boyntun, 1 Blac. 50. 


The defendant mult be in court before the plea is de- 
manded. | f 


A demand of a plea, therefore, before the defendant 
has appeared or plaintiff filed common bail for him, is 
a mere nullity, nor will filing common bail afterwards 


cure the aa. ry, Cook v. Raven, 1 D. & E. 636. 
Venn v. Calvert, 4 D. & E. 578. | 


If plaintiff therefore ſigns judgment ſor want of a plea 
on ſuch an irregular demand, it will be ſet aſide. 16:4. 


Where declaration is filed de bene eſe and notice there- When no oc. 
of given, if defendant does not file common bail in _ lot de- 
time and plaintiff files it for him, there is no need to 
demand plea beſore ſigning judgment. M. 10 G. 2. 


So if defendant be in cuſtody of the ſheriff, no de- 
mand of a plea is neceſſary, but otherwiſe if he be a 


priſoner of the court. Rœ/e v. Chriftfield, 1 D. & E. 
591. 


The demand of a plea is a waiver of bail; care when it's a 


ſhould be taken, therefore, that bail is put in and juſti- waiver of bail 
tied before plea demanded. 


T. Of ſearching for a Plea and ſigning Judg- C. 


ment for waur thereof. 


Search for plea in B. R. at the clerk of the papers Of ſearching 
in the book there under plaintiff's name; if not to or Plea, &. 


be 


* 
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Of ſearching for Plea. 


be found there, ſearch with the clerk of the judgments 


* hen to ſearch. who keeps the general iſſue book: in C. B. ſearch at the 


If none found- 


When judg- 
ment may be 
figned. 


If not ſigned, 
whether plca 
may be put in. 


4 


* 


How to . 


time. 


prothonotary” s office in the book there, by deſendant's 
name. 


If no plea to be found, and none delivered in que 
time, ſign judgment by default. | 


If defendant does not plead within time, a rule to 
plead having been given and expired, and a demand in 


- writing of a plea having been made, the planti may 


ſign judgment. Tr. 5 & 6G. 2: 
But if plaintiff delays ſigning judgment, and defend- 


ant, after the rules are out, and before judgment ſigned, 
puts in his plea, ſuch plea muſt be accepted, nor can 
plaintiff then enter his judgment ; if he does, it will, 
on motion, be ſet aſide tor regularity, Minns v. 


Baxter, 1 D. & E. 170 
But Q. whether, although plaintiff has not figned 


judgment, he may not refuſe to accept ſuch plea as he 
may to receive the paper book under the like circum- 


ſtances. * v. Hall, 4 D. & E. 196. 
SECTION VIII. 
Of procuring longer Time to plead. 


A. How to be done, and in what Caſes granted, 

B. When Summons to be taken out, and of 
the Effect thereof. NE 

C. Of the Te erms on which further Time is 
granted. 

D. What arc ifluable Pleas within a Judge's 
Order. 

E. Of the Conſequences of Defendant not 
pleading a proper Plea according to the Order. 

F. Of ſigning * at the Expiration of 
the Order. 


If the defendant cannot be. ready to plead by the 
UME the rule expires, he may apply to a judge for a 
fummons 
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Of procuring longer Time to plead. 


ſummons for further time, ſerve a copy thereof on plain- 
tiff's attorney; and upon attending the judge, he will 
make an order agreeable to the circumſtances of the 
caſe. 


Amongſt fair practiſers a conſent is generally pr 
cured. 


The length of time given to defendant to plead, is 
entirely in the diſcretion of the judge; and ſuch order 
is uſually granted upon terms fo as not to delay the plain- 
tiff. 


ITY 


Where the cauſe of action is local and cannot be tried Of the time 
but at the aſſizes, the length ot time to be granted will vſually granted - 


depend entirely on the incerval there is between the ap- 
plication and the commiſſion day of the circuit, for the 
judge will not extend the order ſo far as to hinder plain- 
tiff from trying his cauſe at the then next aſhzes if he 
choole it. | 


If either of the parties live in the country, and the 
cauſe of action is tranſitory, the ſame doctrine is held as 
in town cauſes, allowing for the difference of time re- 
quired in notices, in order to join iſſue in them. 


But if the defendant has had an order not under par- 
ticular terms, further time on taking out a ſummons 
tor the other party to attend may be allowed, on condi- 
tion that the plaintiff is not prevented from trying his 
cauſe in the term of which the writ is returnable, pro- 
vided the plaintiff had an opportunity of going to trial 
had the defendant obtained no time at all. 


B. When Summons to be taken out, and of 
the Effects thereof. 


A ſummons for time to plead ought not to be taken when ſummons 
out after the rule to plead is out; and if ſuch ſummons to be taken out 


be taken out and ſerved, it is no ſtay of proceed- and 


ngs. 


= — — - — 
A 


e ** 
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Of | procuring longer Time to plead. 


ings. Bar. 254. Otwell v. Ductt, Caſ. of Pr. C. B. 
137. 142. 


Of the effect of If the defendant takes out a judge's ſummons for time 


a judge's ſum- 


mons as to ſtay. 


to plead, the plaintiff cannot ſign judgment till the ſum- 


ing proceedings. _ is diſcharged, Bar. 255. Rep. & Caf. of Pr. 


B. 144. Brown v. Gcdfrey.: but this is in caſe it be 
returnable before judgment be regularly ſigned. 


For a judge's ſummons is held to be no proceeding ; 
it ſtays nothing unle/s it be returnable before the judg- 


ment be regularly ſigned, and if judgment be regularly 


ſigned before the ſummons for time to plead is return- 
able, the court will not ſet it aſide, eſpecially if de- 
fendant has no merits. Calze v. Ld. Littleton, 2 Blac. 
954. But ſee contra, Bar. 265. Smithſon v. Brough- 


| ron. . 5 


\ C. 


Of the terms on 
which time 1s 
uſually granted, 


C. Of the Terms on which Time 1s granted. 


The terms uſually contained in a judge's order on 
ſummonſes for time to plead are theſe, ** pleading iſ- 
ſuably, rejoming gratis, taking ſhort notice of trial or 
inquiry (if neceſſary) within the term ;” but the judge 
will not hold the defendant to all theſe terms and con- 
ditions on granting the firſt order, unleſs the ſtate of 
the cauſe require it, or the party ſummoned before him 


alk it. 


If in a town cauſe (that is a cauſe which is to be 
tried at the ſittings in London or Weſtminſter, the de- 
fendant applies for time to plead, the judge will not 
grant any orders but upon condition, that his attorney 
undertakes to plead an iſſuable plea ; and pleading 1- 
ſuably within the order, means pleading ſuch an iſſue 
as the plaintiff might go to trial upon. Ter v. Snow, 
Burr. 782. 


D. What 
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Of procuring longer Time to plead. 


72, \Whatateiſſuable Pleas within a Jud ge's Order. D. 
ian iſſuable plea is a plea in chief, upon which plain- 5 rene iſſu. 
208 , 8 . Able pliea or | 4 
tit IN 03's take iſſue. Bar. 263. aden — 
order. 


A plea in abatement is not ſuch a plea, becauſe it Abatement. 


tends to delay the plaintiff” Aikuvick v. Maidman, 
Burr. 59. Wag ftafte v. Long, Bar. 263. 


Vroceedings had been ſtaid on the common terms of 
deiendant pleading iſſuably, &c. the had then an attor- 
ney on record, and now comes and pleads in propria 
perſona, „that Ann the wife of David "Thoinas, who is Coverture, 
ſued by the name of Ann Thomas, did not undertake, 
&c.;” it was inſiſted that this was an abuſe of the rule, 
tending in effect to introduce a plea of coverture ; and 
it was moved to ſet aſide the plea, and that plaintiff 
might have judgment. The court ſet aſide the plea, and 
directed her to plead the general iſſue non afſump/it by 
attorney. Conwell v. Thomas, Blac. 724. 


But a plea of tender is in B. R. Lid. 


Tender, 


And now determined to be fo in C. B. Noone v. 
Smith, C. B. T. R. 369. 


Though it uſed to be held otherwiſe. Caf, Prac. 
C. B. 134. Bar. 337. Davcuſlill v. Barritt. 


So to an action on a bail- bond, a plea of the ſtatute Plea of fat, 
23 Hen. 6. c. 10. that the bond was taken for caſe and 23 Hen. . 
favour, is an iſſuable plea within ſuch order. Dearden 


v. Holden, Burr. Ry 60g. 


A general performance is not an iſſuable plea within p.,ro:mance, 
a judge's order in an action of covenant. Bar, 354. 


Thompſon v. Atkinſon. | — 


The defendant may plead the general iſſue, and ſta- General iſſue 
tute of limitations after an order to plead iſſuably in both and ſtatute of 
courts. Rucker & anther v. Harnay, 3 D. & E. 124. liwication- 


Though 


judgment re- 


Judgment con- 
ſeſſed ſince the 
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Of procuring longer Time to plead. 


Though not long before it was decided otherwiſe, 
Stadholme, executor, v. Hodg fon, 2 D. & E. 390. 


A judgment in C. B. no iſſuable plea in B. R. (when 
falſe in fact,) Blac. K. 376. Heron v. Heren, and the 


falſity of it may be proved by affidavit, if attempt is 
made to ſet judgment aſide. | 


So in C. B. a plea of recovery in B. R. ordered to be 
ſet aſide, and detendant to pay colts of the application. 
Cave v. Aaron, 3 Wil. 33. 


Thouzh the court were not ſo ſirongly inclined againſt 
ſuch plea in Lowfeld v. Jackſon, 2 Wil. 117. 


Defendant having obtained an order for time to plead 
pleading an iſſuabie plca, &c. pleaded in bar to plain- 
tiff's action (which was upon ſimple contract,) a judg- 
ment conteſſed upon a bond fince the order for time to 
plead made; plaintiff moved to ſet aſide the plea, but 
the court on hearing were of opinion, that as there was 
no par icular reftraint in the order, and as the bond 
(whereupon the judgment was conteſſed) might have 


been pleaded in bar to this action, the plea muſt ſtand, 
Hughes v. Pellet, Bar. 330. 


The court of C. B. held a demurrer not to be an if- 
ſuable rejoinder within the judge's order. Nejbet v. 


Farmer, Bar. 108. Maui ice v. Vngier, ib. 271. 


But that whether a demurrer was neceſſary or not 
might appear, the court ordered plaintifF to join in de- 
murrer, and enlarged the rule to tet aſide the demurrer 
till after argument. 


But it ſeems now in C. B. thai a demurrer to the 
merits is an iſſuable plea within the meaning of an or- 
der for time to plead, Tit v. Riel, 2 Blac R. 923. 
but a frivolous demurrer would nt be, | 


Veſſel, Say. 88. 


Stnehoule v. 


The 


Sic. VIII. I DECLARATION TO ISSUE. 345 


Of procuring longer Time to plead. | 


The defendant obtained time to plead on the terms Good demurrer 
of pleading an iſſuable plea, rejoining gratis and taking ca, n 
ſhort notice of trial. The action was on a bond conditi- . 
oned to ſurrender a copy hold at the requeſt and coſts of 
plaintiff; plea, that the plaintiff never requeſted; repli- 
cation a requeſt, and plaintiff then made up the iſſue, 
with a rejoinder to the country, which the defendant on 
delivery ſtruck out, and demurred ſo near to the aſſizes, : 
that the plaintiff, expeCting a trial, had the record made 
up, and actually tried the cauſe before he heard of the 
demurrer; and now; on motion, the court ſet aſide the 
verdict; for the conſtruction of theſe terms put upon 
the defendant when he aſks time to plead, is not to 
oblige him in all events to join iſſue to the country, but 
only where the replication offers a fair iſſue, and affords 
no reaſonable cauſe of demurrer, now here the replica- 
tion not ſhewing any tender of a ſurrender, dots give 
ſuch a colour of objeCtion as will warrant what the de- 


tendant hath done. Dewey v. Sopp, Str. 118g. Vide Say. 88, 


The defendant having obtained a judge's order upon Sham demurret 

| the terms, amongſt others, of pleading an iſſuable plea, is not. 
put in a ſham demurrer, and the plaintiff's attorney 

ſuppoſing this not to be within the order, ſigned judg- 

ment; upon which the defendant obtained a rule to ſhew . 

cauſe why this judgment ſhould not be ſet aſide; and on 

thewing cauſe, the plaintiff's counſel prayed, that this 

rule might be diſcharged, with coſts, per cur. There 

is a diſtinction between a real and fair demurret and a 

ham one; the former is an iſſuable plea within the 

meaning of a judge's order; the latter is not, only an 

evaſion of it; and the rule was diſcharged with coſts, 

Gray v. Afton, 4 Burr. 1788. 


: E. Of the Conſequence of Defendant's not E. 
1 pleading agreeable to the Judge's Order. 


If the defendant preſumes, in breach of his under- Of the conſe. 
taking, to plead a dilatory plea, or ſuch an one as quence of de- 
plaintiff cannot argue the law or try the fact on, the fendant s plead- 
plaintiff may ſign judgment as if no plea had been plead- wn Ark _— 
ed, and give notice of executing a writ of enquiry. der. 
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Of procuring longer Time to plead. 


EE may So if he plead ſeveral pleas, one of which is not 


iſſuable, though the others are fo, plaintiff may fi 
— Hm» for want of a plea. //aterfall v. Glode, 3 D. 
& E. 305. | 


Defendant, by leave, made two avowries ; plaintiff 
obtained a judge's order for time to plead, pleading if- 
ſuably, and taking notice of trial tor the fitting after 
term, and within term demurred to the firſt and pleaded 
in bar to the laſt. Defendant ſigned a non pros tor want 
of plaintiff's pleading iſſuably to both avowries, which 
the court held regular ; but upon payment of coſts, 

- pleading iſſuably to both, and taking notice of trial with- 
in term, the non pros was ſet aſide. Bar. 314. Sutton 
v. Faddilove. 


But to warrant plaintiff ſigning judgment, the plea 
ſhould appear on the face of it to be a — plea, for 
if it goes to the ſubſtance of the action, however infor- 
mal it may be drawn, or however bad in itſelf, plaintiff 
cannot treat it as a nullity and ſign judgment, but ſhould 
demur. Thellupor v. Smith, 5 T. R. 152. See alfo 
Coppin v. Carter, 1 T. R. 462. 


F. F. Of ſigning Judgment at the Expiration of 
4 the Order. 


Of ſigning judg- If a judge gives an order for a month's time to pleal 
er 8 to defendant, it is a lunar month, or four weeks; for a 
* core month in law is always a lunar month, except in quare 
How the time impedlit. In all temporal caſes it is a lunar month, in 


reckoned · eccleſiaſtical a ſolar. Talbot v. Linfield, Blac. 450. 
Tullet v. Linfield, Burr. R. 1455. | | 


The time to plead under a judge's order is reckone! 
inclutive of the | on of the date of the order, but exclu- 
ſive of the day on which it expires. So that an ordel 
tor a week's time to plead obtained on a Saturday ex- 
pires on the morning of the following Saturday: and i 

C. B. plaintiff may ſign judgment at the opening of tl 
office in the afternoon of that day. Kay v. H/hitebead, 
2 C. B. T. R. 35. | 
. Bo: 


at 


Of procuring longer Time to plead. 


But in a note to that caſe it is ſaid, that in B. R. 


plaintiff cannot ſign judgment till after 24 hours have 
paſſed from that time. 


The defendant had an order by conſent from a judge Rule to plead 
for eight days” time to plead, and at the expiration of the not neceſſary, 
eight days, the plaintiff ſigned judgment without giving 
a rule to plead, e per cur. the judgment is regular. 

Rules are only to give the parties notice when they are 
expected to plead ; here the defendant's praying time to 
plead, excludes any preſumption that the plaintiff has 
not given him ſuch notice. Stranłie v. Wilkes, Mich. 


-G.2.in B. R. In C. B. Towers v. Powell, 1 C. B. 
T. R. 88. 


SECTIon IX. 


Of moving io abide by the Plea. 


It is a common practice, in order to gain tine and Uſe thereof, 
get over a term, for defendant to protract plaintiff's 
proceedings as much as poſſible by ſpecial pleadings, 
and afterwards when the iſſue or paper-book is deliver- 
ed, to ſtrike them out and plead the general iſſue, or to 
ſtrike out the fimiliter in the replication and add a de- 
murrer : to prevent which, it is cuſtomary for plaintiff, 
when he ſuſpects defendant's plea to be a ſham one, to 


apply for a rule to compel defendant to abide by his plea 


pleaded, or to plead immediately ſome other which he 


will abide by, which is done in the following man- 
ner : 


If you wiſh to get rule for defendant to plead another plen on How to be done 
the morrow, draw up brief for counſel to move for defendant to in term. 
abide by his plea already pleaded, or plead ſuch other as he will 
abide by, fee 10s. 6d., carry it to the clerk of the rules, who 
will draw up rule accordingly, pay 5s. ; but if you want him 
to plead inſtanter, it is a motion in court. 


When the rule is obtained, leave copy thereof at defendant's 
attorney's hoſe. 


Aa? In 


—. 
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Of moving to abide by the Plea. 


In vacation« In vacation a judge at chambers may make an or der, that the 
defendant. tall plead ſuch a plea as he will ſtand by. Foſter v. 
Snow, Burr. 782. | 


How, if orders Tf he does not plead a new plea, proceed by making 
* up the paper- book. 


ering plead The court will order defendant to plead in/fanter to- 
: wards the end of the term, when otherwiſe there might 
not be ſufficient time to give notice of trial. 


But the time allowed by the common rule to plead 
ſhould be expired. So alſo on frivolous demurrers. 
N. on R. 5 & 6 Geo. 2. Imp. B. R. 285. 


ot the coſts, In Court of B. R. coſts of this motion are allowed, 
| whether defendant abides by his plea or not. 


If no new plea, The defendant pleaded a ſham plea, and plaintiff ob- 
the firſt ſtands. tained a common rule that the defendant ſhould plead 
peremptorily on the morrow, and that ſuch plea ſhould 
not be waived, and ſerved it on the defendant's attorney, 
who taking no notice of it, the plaintiff after the day 
was out ſigned judgment, which the court, on the maſ- 
ter's report, held to be irregular, the firſt plea ſtanding, 
if the defendant did not lay hold of the opportunity 
given him of altering it, whereby the plaintiff has the 


benefit of his motion. Mebb v. Holt, Str. 1234. 


What to be After a rule to abide by a ſpecial plea, (as where de- 
pleaded after fendant had pleaded judgment recovered,) or plead ſuch 


ſuch rule or other plea as defendant will abide by, he cannot plead 
order. 


the general iſſue ; and if he ſhould plead any other 
ſpecial plea, or any double plea as the general iſſue and 
plea of ſet off, it will be deemed as no plea, and plain- 
tiff may ſign judgment. 1 D. & E. 693. Hare v. Lloyd, 
and in notes Prout v. Dewar. 


But he may, after ſuch rule, plead the general iſſue, 
and give a notice of ſet off. Coctran v. Robertſon, Ibid. 


SECT10N 
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SECTION X. 


Of the Pleas of Tender and Set off, 
1. Of the Plea of Tender. 


A. What conſtitutes a good Tender. | 
B. In what Actions a Tender may be pleaded. 


T. When and how to be pleaded, and of the 
Conſequences of ſuch Plea to the Parties in the 
Suit. x 

D. How Defendant may avail himſelf of a 
Tender if made before Action, though by the 


Teſte of Writ or Memorandum of Bill it ap- 
pears ſince. | 


| A tender may be made to any perſon in whom, ei- To whom ten- 
| ther as party or privy, the right of the thing tendered der to be 
is, as a tender to an executor, even before probate if 
| he aterwards proves the will, or to an aſſignee of a 
bond. But it is ſaid, that tender of amends to a bailiff 
who has diſtrained beaſts damage feaſant, is not good, 
becauſe as a mere ſervant he has no power to deliver 


the beaſts. But Q. 5 Blac. Abridg. 19. 7 


Pay ment of a debt to the plaintiff's attorney is good 
payment, even after he was privately changed and plain- 
tiff had employed another attorney, becauſe he ought not 


F to have been changed without leave of the court. Pow- 

. ell v. Litile, 1 Blac. 8; though payment to the attorney 

n is good, payment to his agent is not ſo. Yates v. Frectle- 

4 ton, Do. 624. 

l But a tender to an attorney can only be good under 
particular circumſtances, as where the attorney is au- 
thorized to ſettle the buſineſs, and writes to defendant 


oy previous to ſuing out writ, warning him of the action, 
unleſs he pays him the money, or the like; for a tender 
muſt he made before the writ is ſued out; and though 
plaintiff may have generally employed any one as attory 
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OF THE PROCEEDINGS FROM [Ch. VII. 


Of the Plea of Teuder. 


ney, yet it does not follow that he may give him autho- 
Tity in that particular action. 


In order to conſtitute a legal tender, the money ſhould 
actually be ſhewn to the perſon to whom it is tendered; 
but this form may be diſpenſed with by the party to 
whom tender is made. | 


As where defendant ſaid, he had the money in his 
pocket, and plaintiff anſwered, you need not give your- 
ſelf the trouble of offering it, for I will not take it. 
Douglas v. Patrick, 3 D. & E. 684. 


Nor is it the buſineſs of defendant ro count the mo- 
ney, if he tenders it in a bag, or untold, it is good; it 
is receiver's buſineſs to tell it. 5 Co. 115. Bull. Ni 
Pri. 155. 


It is generally laid down, that a tender in bank notes 
is not a good tender, though rendered ſo if defendani 
offers to get caſh for the notes, Noyes v. Price, Sitts. 
16 G. 3. : but if the queſtion were ro come directly 
before the court, (which it never yet has,) I conceive 
they would be inclined to conſider bank notes in ſuch a 
Caſe as money. 


At all events, if bank notes are offered and no objec- 


tion made on that account, it is a good tender, right 


v. Reed, 3 D. & E. 554. 


B. In what Actions a tender may be pleaded. 


Haw in caſe of If A. B. and C. have a joint demand, and C. has 
joint demands. a ſeparate demand on D. and D. offers A. to pay him 


both the debts, which A. refuſes without objecting to 
the form of the tender on account of his being only en- 
titled to the joint demand, D. may plead this a Fe in 
bar of an action of the joint demand, and ſhould ſtate 


It as a tender to A. B. and C. Douglas v. Patrick, 
3D. & E. 684. 2 


If 
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Of the Plea of Tender. 


It was formerly held, that a tender could not be To 2 quantum 
pleaded, to a quantum meruit, becauſe the demand was art,. 


uncertain, per Holt. Giles v. Hart, Ld. Raym. 255. 


But ſince determined otherwiſe on demurrer. Fohy- 
ſon v. Lancaſter, Str. 570. 


By ſtat. 4 & 5 Ann. c. 16. f. 12. the plea of ſolvit poſt Stat. J Ann, in 
diem is given to an action on a bond, but a tender and debt on bond- 
refuſal of principal and intereſt at a ſubſequent day can- 
not be pleaded, as not being within the equity of the ſta- 
tute ; for ſuch conſtruction would be prejudicial, as it 
would empower the obligor at any time to compel the 
obligee to take his money without notice, Ungerhill v. 

Matthezvs, C. B. Bull. Ni. Pri. 171. 8 


Tender of amends before action brought, may be Stat. 21 Jace in 
pleaded to involuntary treſpaſſes, 21 Jac. 1, c. 16 ; but treſpoſs. 
not to voluntary ones, as taking away goods. Baile v. 

Vivaſh, Str. 549. | 


Toan avowry for damage feaſant in replevin, tender j, replevin for 
muſt be pleaded ro have been made before impounding, damage feafant, 
for it is not within the ſtatute of James I. which goes 
only to treipais, where tender of amends may be plead- 
ed to have been made at any time before action brought, 


Lutw. 15906. | 


If a man avow om the cattle damage feaſant, and 
the plaintiff pleads tender of amends and a refuſal, he 
ſhall recover on a verdict for him, damages for the de- 
taining and not for the taking, becauſe the taking was 
lawful : but if the tender were before the taking, the 
taking is tortious ; if after impounding, neither the tak- 
ing nor detaining 1s tortious, and after the avowant has 
had return irrepleviſable, yet if the plaintiff make ſuffi- 
cient tender, he may have detinue for the detainer af- 
ter. Sal. 584. 8 Co. 147. Bull. Ni. Pri. 60. 


To an avowry tor rent, the plaintiff may plead a 
tender and refuſal without bringing the money into court, 
becauſe if the diſtreſs were not rightfully taken, the 
defendant muũ anſwer the plaintiff his damages. Bull. 
Ni. Pri, 60, Sal. 584. 1 

us 


In trovcre 


Stat. 11 · G. 2. 


In actions a- 
gainſt juſtices 
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( the Plea of Tender. 


But if the diſtreſs were rightfully taken, the plaintiff 
cannot plead tender of rent and coſts in bar of an avow- 
ry for rent in any caſe, unleſs the diſtreſs was made 
of corn, graſs, &c. growing on the premiſes, and then 
ſuch plea is given by 11 Geo. 2. c. 19. ſ. 9. 


Where defendant came into poſſeſſion of goods wrong - 
fully, no tender is neceſſary of freight, &c. paid by him 
in order to enable plaintiff to maintain his action. Lem- 


priere v. Paſley, 2 D. & E. 48 5. 


Sometimes particular ſtatutes authorize a tender of 
amends where otherwiſe it would not have been allow- 
able; as 11 Geo. 2. C. 19. 1. 20. tender may be made 
for any unlawful act done by a perſon who has diſtrain- 
ed for rent juſtly due. 


S0 17 Geo. 2. c. 38. f. 10. in diſtraining for money 
juſtly due for relief of the poor. | 


So 24 Geo. 2. C. 44. . 24. in all actions brought: 
againſt juſtices for any thing done in execution of their 
office. | | 


But the ſtatute only means actions of tort, Dilthan; 
% 


| v. Terry, Eaſt. 13 Geo. 2. B. R. | 


A juſtice having pleaded tender of amends according 
to the above act, the plaintiff obtained a rule for the de- 
fendant to bring the money into court for the plaintiff 
to take the ſame upon diſcontinuing his action. Law- 
rence and Cox, Hil. 33 Geo. 2. B. R. Before a juſtice 
is allowed to pay money into court on an action ot falſe 
impriſonment, it mult appear that he is ſued as a juſ- 
tice for ſome miſbehaviour in his office, 2 Blac. R. 859. 
this may be by the notice and affidavit of the juſtice 
having bcen ſerved therewith. 


So by 23 Geo. 3. c. 70. ſ. 30. tender of amends al- 
lowed to be made and pleaded by exciſe officers for any 
otlence committed qu, exciſe othcers; and 24 Geo. 3. 


c. 70. gives like privilege to cuſtom - houſe officers. 


. C. When 
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C. When and how to be pleaded, and of the C. 
Conſequences thereof to the Parties in the 
Suit. | 


- 


Formerly there was as much ſtrictneſs preſerved in At what time 
41 +a 8 . tender to be 
the time of pleading a tender as in a plea in abatement, pleaded- 
viz, within four days from declaration; but latterly the 

courts have conſidered it as a fair, honeſt, iſſuable plea, 


and have permitted it to be pleaded even after judges or- 


der for time to plead has been obtained. KXKiltict v. 
Maidman B. R. Burr. 59. Moore v. Smith, 1 C. B. 
T. R. 369. „ 


But yet it ſhould not ſtriftly be pleaded after an im- Not after im- 
parlance, | „ | parlance, 


The plea, therefore, ſhould he pleaded as of the ſame As of fame 
term with declaration, unleſs the declaration he deliver. term with de- 
ed or filed fo late, that defendant is not obliged to pled . 
to it that term, and then it may be pleaded of courſe 
within the firſt four days 3 of the next term en- 
titled as of the preceding term; and even afterwards, 
under particular circumſtances, court will, on motion, 
tufler it to be pleaded as of the laſt term. Tid. 48. 

Bayler v. Houldflon, Bar. 351. Smith v. Philips, ib. 
354. Browne v. Hagon, ib. 357. Aſiberts v. Hughes, 
ib. 359. Pitfield v. Mercy, ib. 362. . 


After demurrer to declaration, plaintiff obtained After demurrer, 
judge's order and amended ; defendant then moved for 
leave to plead tender as of laſt term, or that plaintiff 
might make his declaration of this term. Rule abſo- 
lute. Roberts v. Hughes, Bar. 359. 


A tender may be pleaded generally to the whole de- How to be 
claration; but defendant cannot plead non afſump/it to pleaded. 
the whole, and a tender as to part. V Lallan v. How 
ard, 4 D. & E. 194. W 


The 


i 


45} 
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Of the uncore 
proft. 
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The uſual way therefore is to plead as to all, except 
the ſum tendered non afJump/it, and as to that ſum a 
tender. | | 


But defendant may plead not guilty, and a tender of 
amends in treſpaſs. Martin v. Keſterton, 2 Blac. 1089. 


| Gerring v. Manning, Bar. 306. 


It is not ſufficient for plea to ſtate that defendant was 
ready, and had always been ready to pay the debt, but 
it muſt ſet forth an actual tender. French v. Watſon, 
a WI. 4. | | 


Where there is no fixed time for payment, defendant 
ſhould not only ſhew a tender, but plead that he was 
always ready. from the time of making the promiſe to 
pay, and yet is ready ; and not merely from the time 
of making the tender. But where by agreement, pay- 
ment was to be at a fixed time, tender at and always 
ready from that time is ſufficient. Giles v. Hart, Sal. 


622. Ferrand v. Pearſon, Bull. Ni. Pri. 156. Sweai- 


land v. Squire, 2 Sal. 023. | 


If adminiſtrator pleads that he has been always ready 
ſince the death of inteſtate, it is bad. It ſhould be, that 
his inteſtate was at all times, during his life, from the 
Po of promiſe, ready to pay; and that adminiſta- 
tor had always been ready ſince his death. Clemens v. 
Reynolds, Say. 18. | 


If a tender at the day of corn, or of any other good 
of a periſhable kind, be pleaded, with a refuſal, there 
is no nced to plead wncore priſt. ꝙ Reg. 79. Peytoes Caſe. 


So in covenant, the damages not the debt being the 
thing in demand, it need not be pleaged with an wncore 


Prift. Carter v. Downifh, 1 Show. 137. Bull. Ni. Pri. 


166. 5 


In pleading a tender, defendant ſhould ſtate ſuch par- 
ticulars as to ſhew that he hag done all that could be 
done on his part to accompliſh what by his agreement he 
was bound to do, Lancaſhire v. Killingworth, Sal. 024- 

| Though 


Jame in the margin of the per cet, and 18. 
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Though a tender is made, and the plaintiff refuſes 
the money, vet the tender cannot be pleaded in bar of 
the action, either in debt or a//ump/it, but in bar of the 
damages only; for the dehtor ſhall nevertheleſs pay his 
debt. Lord Raym. 254 Giles v. Hart. 


355 


And there is a difference in pleading a tender in debt 
and afſump/it; for in debt the damages are but acceſſary, 
but in afſump/it they are the principal. Therefore in 
debt defendant may plead in bar of the damages; but 
in aſſump/it, he ought to plead always ready with a pre- 
fert in cur. and demand judgment de ulterioribus damnis. 
Giles v. Hart, Sal. 623. hs 


But although ſuch tender and refuſal were made, yet How, if freſh 
if at any ſubſequent period plaintiff has made a treſh de- demand made. 
mand, and defendant has on his part refuſed to pay, 
the operation of the former tender is done away, and 
plaintiff may reply to ſuch plea of tender, the ſublequent 


2 and refuſal, and if proved be intitled to a ver- 
iQ. h | | 8 


A tender of money muſt be pleaded with a profert in Of the proſett 
curia of the money, and if the fame be not paid into in curia, 
court, plaintiff may ſign judgment. Pether v. Shelton, 

Str. 638. Bray v. Booth, Bar. 252. 


In B. R. In C. B. 

The money tendered is paid Money is paid to one of How money to 
to the ſigner of the writs, the prothonotaries, who gives be paid into 
Meſſrs. Provoft and Webb, a receipt for ſame in margin ee plea 
who give a receipt for the of draft of plea. io | - . 

. for 
plea, which is to be ſigned by receipt. No rule is drawn 
counſel, and filed with the up to pay mancy into court, 
clerk of papers. but plea is filed. 


Money brought.into court on a plea of tender cannot Of taking the 
be taken out by defendant though he obtains a verdict ; money out, 
for it is the ſame as if money had been brought in on 
the common rule, to ſtrike it out of the declaration. 

Cox v. Rebinſon, Str. 1027. 
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Of the Plea of Tender. 


After a plea of tender, and money brought into court, 
the court will not admit the defendant to withdraw his 
ou and plead the general iſſne. Reeves v. Probart, 

ar. 330. 


Plaintiff may either admit the tender or not. If the 
latter, he ſhould not take the money out of court; for 
by raking it he admits the ſame to be right, and judg- 
ment is given for defendant to go quit as to that plea, 
But if he admits it, and goes for further damages, on 
the ground that the tender was not ſufficient to cover 
his demand, he may take the money out of court, en- 
ter an acquittal as to the tender, or confeſs the ſame in 
his replication, and proceed on the general iſſue for the 
reſidue. Ci F. Fones, Ld. Raym. 1774. 


If he admits the tender, and enters an acquittal with- 
cut going for further damage, he mult pay defendant 
his coſts. Hill v. Il illiams, Bar. 357. 


D. How Defendant may avail himſelf of che 
© true 'Time of the Tender, though ſubſequent 


to Teſte of Writ, or the like. 


If a tender be in fact made before the bringing of the 
action, though by the 2½%e of the writ it may appear to 
have been afterwards, (as if tender in vacation and writ 
teſted of preceding term,) the exact time when writ in 
fact was ſued out may be tnewn in pleading, or ſome- 
times given in evidence contrary to the zefte ; for ficli 
ccclit weritati, Sec ante chap, 3. Sec. 1. E. 8. 


But it is ſaid, that if bill be filed on ſame day tender 
was made, though ſubſe quent thereto, defendant cannot 


avail himfelf by pleading the prior tender. 


A tender was made actually in the term, and before 

a bill filed against defendant, bill was afterwards filed 

ſame day, and a ſummons taken out before Mr. J. 

Buller, to entitle the bill, (which was of Hillary term 

generally,) the day it was actually filed. Mr. J. Boller 

aid, that it wouid not at all aſſiſt defendant, for rr 
cou 
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could not take advantage of it in pleading, - there being 
no traction of a day. Hill. 30. Geo. 3. Imp. B. R. 


3 Ed. 266. 


But if by a ſpecial memorandum defendant could a- 
vail himſelf of the tender, court will order a general 
one to be altered to the true day when bill was filled, 
or writ ſued out. C. B. Potts v. Creſwell. Bar. 343. 
Smith v. Key, B. R. Str. 638. 


2. Of the Plea and Notice of Set off. 
A. Its Origin and Nature. 


B. Of the Demands and Actions within the 


Statutes of Set off. 


C. Of the Parties between whom there may 
be à Set off. 


D. Of the Form of Notice of Set off, and 
its Incidents. 


That croſs demands ſhould be ſet off againſt each 


* 5 


other by deducting the leſs ſum from the greater, and No ſet off at 
the difference be the ſum juſtly due, ſeems clearly a- common laws 


greeable to tie principles of natural equity. But /- 
tive law, for the ſake of the forms of proceeding and 
convenience of trial, has ſaid, that each mult ſue and 
recover ſeparately in ſeparate actions. 


At common law, therefore, whenever there were 
mutual debts unconneCted, each party was diiven to his 
ſuit. , 

N 

Courts of equity alſo followed the ſame rule, for 
otherwiſe they would have ſtopped the courie of law in 
all caſes where there was a mutual demand, 


The natural ſenſe of mankind was firit ſhocked at this But remedied 

in the caſe of bankrupts, and it was provided for by by Katute. 
4 Ann c. 17, and 5 G. 2. c. 30. that mutual demands 
ſhould be balanced. Where there was no bankruptcy, 
the injuftice of not ſetting off, (eſpecially after the death 
of ſen party,) was fo glaring, that parliament inter- 
poſed 


358 


B. 


and actions 
within the ſta- 
tutes of ſet off, 


Stat. 8 G. 2. 
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poſed by 2 G. 2.c. 22. and 8 G. 2 c. 24.; but the proviſion 
does not go to goods or other ſpecific things wrongtully 
detained ;- and therefore neither courts of law nor equi- 
ty can make the plaintiff who ſues for ſuch goods, pay 
firſt what is due to the defendant, except ſo far as the 
goods can be conſtrued a pledge, and then the right of 
the plaintiff is only to redeem. Hence it is that courts 
of law have inclined of late years ſo much in favour of 
liens. See the caſe of Green & Farmer, Burr. 2220, 


B. Of the Demand and Actions within the 
| Statutes of Set off. 


Of the demands By the 2 Geo. 2. c. 22. Where there are mutual 


ebts between plaintiff and defendant, or if either ſue or 
be ſued as executor or adminiſtrator, where there are 
mutual debts between teſtator or inteſtate and the other 
party, one debt may be ſet againſt the other; and ſuch 
matters may be given in evidence on the general iſſue, 
or pleaded in bar, as the nature of the caſe ſhall require; 
ſo as at the time of pleading the general iſſue, where 
any ſuch debt is to be inſiſted upon in evidence, notice 
be given of the particular ſum or debt ſo intended to be 
inſiſted on, and upon what account it became due.“ 


In the conſtruction of this ſtatute, the then two chief 
Juſtices, Lord Hardwicke and Eyre, differed with re- 
gard to ſetting off debts of ſuperior nature againſt infe- 
rior, and wice verſa, which occationed the 8 Geo. 2. 
c. 24. Blac. 871. whereby mutual debts may be ſet 
off againſt each other, notwithſtanding they are of a 
different nature, unleſs where either of the ſaid debts 
{hall accrue by reaſon of a penalty contained in any bond 
or ſpecialty ; and in all ſuch caſes, the debt intended to 
be iet off ſhall be pleaded in bar; in which fhall be 
thewn, how much is truly and juſtly due on either ſide: 
and in caſe piaintiff {hall recover, judgment ſhall be en- 
tered jor no more than ſliall appear to be due after one 
debt {ct againſt another.“ | 


By 
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By the general iſſue mentioned in ſtatute is meant any 
general iſſue, (as non /t fattum in covenant,) according 
as the action may be. Bull. Ni. Pri. 181. 


The court have been gradually extending this equita- The — 
ble reinedy of ſet off: in the outſet of a ſuit, they com- W 
pel the plaintiff to make a ſet off in the affidavit to hold As to affidavits 
to bail, and will not ſuffer him to ſwear to one {ide only to hold to bail. 
of the account. So in coſts at the cloſe of the ſuit, the g l to coſts 
{ſame reaſon, and the ſame analogy, extend to ſet off and judgments. 
mutual judgments, and thereby narrow the greater exe- 


cution in whatever court it happens to be, 


Thus in C. B. court ordered a judgment obtained in 
B. R. to be ſet off againſt a judgment obtained in C. B. 
and on payment of the balance, execution to be ſtayed, , 


Baker v. Braliam, Blac. 869. 


So in all caſes where the parties have mutual demands cofts fet afl. 
of coſts againſt each other, court, on motion, will or- 
der them to be ſet off. See the caſes Schoole v. Noble 
and others, 1 C. B. T. R. 23. Nunez v. Modigliani, 


ib. 217. O' Connor v. Murphy, ib. 657. 

So coſts of one judgment may be ſet off againſt debt 
and coſts of another. 7 kru/tout dem. of Barns v. Crafter, 
Blac. 826. | 


Nay, fo far have the courts exerciſed this equitable 


juriſdiction, that in the caſe of Mitchell and Oldfield, 


4 D. & E. 123. where the plaintiff had recovered a 
judgment againſt defendant, and the defendant had alſo 
recovered in another action againſt plaintiff and another; 
upon a motion to ſet off the debt and coſts of the latter 1 1 
againſt the judgment of the former, although the one — <p 
was a debt wo to plaintiff alone, whereas the other was againlt a joint 
the joint debt of plaintiff and another to the defendant, one. 
and although it was obſerved that it was not ſuch a debt 
as could be ſet off yet court made the rule abſolute on 
defendant's undertaking to pay plaintiff's attorney's bill 
in the firſt action, who had a lien on the judgment for 
his coſts; Id. Kenyon ſaying, that this caſe did not de- 
pendon the ſtatutes of ſet off, but on the general juriſ- 

: * * dion 
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diction of the court over the ſnitors in it, that it was an 
equitable part of their juriſdiction, and had been fre- 
quently exerciſed. | 


Where the debt is of an equal ſum, there the action 

is barred ; but if it be for a leſs ſum than for what the 

action is brought, the defendant muſt pray to have it 
ſet off. Bull. Ni. Pri. 179. 


— of A ſet- off reducing plaintiff's demand under 405. does 
fedted by fer-off not affect the juriſdiction of the ſuperior courts. Pitti 
reducing debt. v. Carpenter, 1 Wil. 19. S. C. Str. 1191. Heaward 


V, Hopkins, Do. 448. 


One part of ſet- Two parts of a plea of ſet-off are as two counts in a 
off may be good declaration, and if one part be good, a general demurrer 
though not ano- 


ther. to the whole 18 bad. ow/land v. Thompſon, Blac. 910. 


No ſet off in The ſtatutes authorizing a ſet off only extend to ac- 
3 founded tions founded on contracts either expreſs or implied, but 
: not to torts or actions of wrong, as detinue, treſpaſs, 
and the like ; nor to replevin, 2 that is not an action 
but a remedy without ſuit. Abſolom & Knight, Bull. 

Ni. Pri. 181. | 


But to an avowry for rent, defendant may plead pay- 
ment of ground rent to the original landlord, though he 
cannot plead a ſet off, Sapsford v. Fletcher, 4 D. & E. 


511. 


Set off muſt be The debt or demand ſet off, muſt be liquidated and 
for liquidated certain. 
demands. 


Not damages Damages therefore not yet recovered, cannot be ſet 
unliquidated: off, Freeman v. Hyett, Blac. 394. ; as an action of co- 
venant againſt defendant, unliquidated damages ariſing 
from eh aan of other covenants to be pertormed by 
plaintiff, cannot be pleaded by way of ſet off. Howlet 

v. Strickland, Cow. 56. | 
1 do to an action of afſimp/it, defendant pleaded arti- 
agreement» cles of agreement with a penalty, and ſhewed a breach 
whereby penalty became due, and offered to ſet off, on 
demurrer 


x „„ 14 — — — oy — 
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demurrer, the plea was held not within the ſtatutes, for 


there may not be 5/. juſtly due to defendant on the ba- 
lance; Nedriffe v. Hogan, Burr. 1024. 


For debts to be ſet off ſhould be ſuch as an indeb:tatus 
afſump/it will lie for. Cow. 56. Howlett v. Strickland. 


Where therefore the ſum is not by way of penalty 
but as ſtipulated damages, then it may be ſer off. 


As if two perſons agree to perform certain work in a units it — by 
limited time, or to pay a ſtipulated weekly ſum for ſuch 77 3 
time afterwards as it ſhould remain unfiniſhed, and a ; 
bond is prepared in the name of both, but is executed 

by one only, with condition for the due performance of 

the work, or the payment of the weekly ſum, and the 

work 1s not finiſhed in the time ; ſuch weekly payments 

are not by way of penalty, but in the nature of liqui- 


dated damages, and may be ſet off by the obligee in an 
action brought againſt him by the obligor who executed, 
Flicker v. Dycke, 2 D. & E. 32. 


By the ſtatute a {imple contract debt may be ſet off _ _— 
againſt a ſpecialty debt, or vice verſa ; and ſuch was the def g 


ſer off againſt 
opinion of the court of B. R. even before the paſſing of Deakin.” 
the $ G. 2. Bull. Ni. Pri. 179. 


In debt on bond, the defendant craved oyer of the How to plead 
condition, which was to pay the plaintiff 1ol. per an- {** off in ac 

; ** * tions on bonds. 
10m during life; and then pleaded, that the plaintiff was 
mdcbted to him 5ool. for money lent, &c. exceeding 
© yearly ſums that had incurred for the annuity, and 
flcred to ſet off as much, &c. ; and on demurrer the 


lea was holden good. Colins v. Celins, Burr. 820. 
zull. Rü. Pri. 180. 


But in ſuch action on a bond, defendant muſt ſet Real ſum 
"ith inthe plea what is really due on the bond before Foe 
eis entitled to ſet off any croſs demand under 8 G. 2. 


„24. and ſuch averment is traverſable. Symmons v. 
%, 3 D. & E. 05. 


Wd In 
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How far it e- In debt on bond, defendant pleaded a greater debt in 
3 . upon which the plaintiff prayed to have the condi- 
tion of his bond enrolled, Which was to appear at Weſt- 
g minſter, and demurred ; and it was holden, that this 
bond was not within the 8 G. 2. for that ſtatute relates 
only to bonds conditioned to pay money, and not to 
bail-bonds ; and it was not within the 2 2 G. 2. 
becauſe the plaintiff did not bring the action in his own 
right, but as truſtee for another (for he was an officer 
in the palace court); but if it had been given to the 
ſheriff and by him aſſigned to the party, it might be 
otherwiſe, and then the penalty would have been con- 
tidered as a debt, becauſe it would have depended upon 
the 2 G. 2. Bull. Ni. Pri. 179. 


Set off pleaded Defendant may plead a debt by way of ſet off to an 
00. one action brought againſt him, though he has already com- 
debt fer of menced his action againſt the plaintiff for that very debt 
which he ſets off, and plaintiff has in ſuch action of 
defendant's paid the amount into court. Evans v. Proj- 


er, 3 D. & E. 186. 


How fuch plea A. brought an action againſt B. for gol. to which 
Feng eroſs there was no ſet off, B. brings his action againſt A. for 
0 111. due to him; A. pleads by way of ſet off the very 
debt for which he had before brought his action; bot 
cauſes are ſet down for trial: A. 's cauſe comes on firſt, 
and there being no ſet off, he gets a verdict for the whole 
ſum; then B.'s cauſe comes on. A. may till inlil 
upon the validity of his ſet off, notwithſtanding he 
has got a verdiCt for the very debt ſet off, for th: 
verdict did not annihilate or extinguith the debt, nor 
change the nature of it or the rule of law: it on 
amounted to concluſive evidence, and he had the ſam: 
right to ſet it off after verdict as before. The motio! 
was rightly and truly given at the time when it was given, 
and the mere accident of his cauſe being tried firſt ſha 
make no difference, and a remittilur may be entered on 
the firſt record for ſo much; B. ought to have ſet d 
his leſs demand in A.*s action. Brown v. Baſter vil 
Burr, 1231. 


A juch 
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A judgment can be pleaded by way of ſet off though judgment fer 
a writ of error be pending thereon. Reynolds v. Beer- off pending 
ing & Evans & Proſſer, 3 D. & E. 18). . 


Where a priſoner in execution is diſcharged by the R ſatis. 
conſent of his creditor upon giving a treth ſecurity to fed by freſh ſe- 
g : Ty curity given, 
fatisfy the judgment, and that ſecurity is afterwards de- 
feared on account of a mere informality, the judgment 
is ſatisfied and cannot he ſet off againſt a demand of the 

priſoner. Jaques v. Hithy, 1 D. & E. 557. 


A debt barred by the ſtatute of limitations cannot he Debt barred b 
ſet off: if it be pleaded in bar to the action, the plain- 2 ol limi- 
tiff may reply the ſtatute; and if given in evidence at wig e g 


; - « - be let off, 
the trial on a notice of ſet off, it may be objected to. 
Bull. Ni. Pri. 180. 


C. Of che Parties between whom there may be C. 
a Set off, 


Mutual credit may be conſtituted though the parties Of the parties 
do not mean particularly to truſt each other, as if a bill between whom 
of exchange accepted by A. gets into the hands of B. and — 3 
B. buy goods of A. there is mutual credit between A. How mutual 
and B. which may be ſet off by B. though A. did not credit may 
know when he let B. have the goods, that ſuch bill was ie. 


in his hands. Fankey v. Smith, 3 D. & E. 507. n. 


By the 5 G. 2. c. 30. ſ. 28. the commiſſioners are Of ſet off in 
empowered, where there has been mutual credit or mu- Caſe of bank- 
tual debts between the bankrupt and other perſons, to Pe; 
let off one debt againſt the other, and the balance only 
is to be claimed or paid. 


But it was holden ſince the paſſing of that act, that 
in an action by aſſignees of a bankrupt, defendant could 


not ſet off a debt due from the bankrupt, Ryal v. Lar- 
tn, 1 Wil. 155. 


But this caſe was afterwards impeached as contrary 
to law, juſtice, and ſenſe ; and it was held that the de- 
B b 2 ſendant 
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fendant might ſet off a debt due to him from the bank- 
rupt, for the aſſignees are the bankrupt. Ridout v. 
Brouch, Cow. 134. 


But if an action be brought by the aſſignees for a 
debt accruing to them as aſſignees ſince the bankruptcy, 
defendant cannot ſet off a debt due to him from the 
bankrupt before the bankruptcy. 45. 


If a bankrupt on the eve of his bankruptcy fraudu- 
lently deliver goods to one of his creditors, the aſſignees 
may diſaffirm the contract and recover the value of the 
goods in trover, but if they bring «//ump/it, they affirm 
the contract, and then the creditor may ſet off his debt. 
Smith and others v. Hodſon, 4 D. & E. 211. 


Where the defendant lent his acceptance to the bank- 
rupts on a bill which did not become due till after the 
act of bankruptcy, and was then outſtanding in the 
liands of a third perſon, yet the defendant having paid 
the amount after the commiſſion iſſued and before the 
action brought by the afſignees, is intitled to ſet off the 
ſame under the words mutual credit in the 5 Geo. 2. 


ce 4058s. 15; 


Aſſumpſit will lie for a creditor's ſhare under an orde! 
of commifhoners for a dividend ; and in ſuch action 
the proceedings before the commiſſioners are concluſive 
evidence of the debt, and the aſſignees cannot ſet off a 
debt due from plaintiff to the bankrupt. Brown v. Bu- 
leu, Do. 407. | 


If a demand be payable at all events, though at a fi- 
ture day, it may be proved under a commithon of bank- 
rupt againſt the debtor, or /et of in an action brougii 
by the aſſignees; but if it reſt in contingency, whethe! 
it will be paid or not, it cannot be ſo proved or ſet . 
unleſs it be ſecured by a penalty which is forfeited 3 
law. Handcock & others aſſignees v. Enii/tle, 3 PD. & 


E. 435. 
See alſo Grove v. Dubois, 1 D. & E. 112. as to bre 


* 
* * 
* 4 


kers with commiſſions del credere, proving loſtes uud 
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notices of ſet off, or under ſtatute 5 Geo. 2. c. 30. in 
actions by aſſignees of bankrupts for premiums of inſu- 
rance. ; : | 


If an executor or adminiſtrator brings an action for Of ſet off in 
money due to the teſtator or inteſtate, defendant may 2 
ſet off debt due from ſuch teſtator or inteſtate to him- * © 
ſelf. | | 


So if a partner or executor brings an action in his own in caſes of 
right for money received by defendant 2 the death Partners. 


de of the other partner or teſtator, defendant may ſet off 
m whatever was due to him from plaintiff” Smith v. 
dt. . Barrow, 2 T. R. 476. | | 


B. appointed A. his attorney to receive rents, who 
after B. 's death received money for rent arrear in B.'s 
life-time. B. 's executrix brought an action for this mo- 
ney in her own name, and A. gave notice to ſet off a 
debt due from B. to him ; this was not allowed at the 
trial, becauſe the teſtator had never any cauſe of action 
1gainſt A. for the money was not received by A. till af- 
ter B.'s death. Shipman v. Thomſ3n, Eaſt, 11 Geo. 2. 
C. B. Bull. Ni. Pri. 180. 


A debt due to a man in right of his wife, cannot be of demands in 
ſet off in an action againſt him on his own bond. Bull. right of a man's 


Nt, Pri. 1 79. wiſe 


Where defendant had paid the plaintiff all the mo- A retainer in 
ney he had received for him, except what he retained certain caſes 
for his labour and ſervice, he may, in an action for mo- a ger be _ 
ney had and received, give that in evidence on the ge- 3 
neral iſſue, without any notice of ſet oft; for it is not dence- 
in the nature of a croſs demand or mutual debt, but it 
15 a charge which makes the ſum of money received for 
plaintiff's uſe ſo much Jeſs. Dale v. Sallet, Burr. 


2133. 
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D. D. Of the Formof a Notice of Set off and its 
Incidents. | 


The form of a notice of ſet off. 
Plea general iſſue. 


. ogy en _— 


Of the form of My. J. MV. 

* Take notice, that the ſaid defendant C. D. intends to give 
in evidence at the trial ef this cauſe, and inſiſt, that the ſaid 
plaintiff A. B. was before and at the time of the commence- 
ment of this ſuit againſl the ſaid defendant, and fill is in- 
debted to the ſaid defendant in more money than is due to the 
faid plaintiff by reaſon of the promiſes and undertakings in 
the declaration mentioned, to wit, at aforeſaid, in the 
aid county, in the ſum of 40l. for ſo much money before thai 
time lent and advanced by the ſaid C. . to the ſaid A. B. 
at us ſpecial inſtance and requeſt ; and in the further ſun 
of gol. for ſo much money before that tune paid, laid ont, 
and expended, to and for the uſe of the ſaid A. B. at hi 
like ſpecial inſtance and requeſt, (and the like according as 
nature of debt may be; which ſaid ſums of money, or | 
much thereof as will be ſufficient to anſwer and ſatisfy ſuc! 
demands as the ſaid plaintiff. A. B. fhall be able to prove 
agamyt the ſaid defendant C. D. by reaſon of the promiſes 
and nudertabings in the ſaid declaration mentioned, at th: 
trial of this cauſe the ſaid C. D. will grve in evidence, ſit 
off and deduct againſt ſuch demands of the ſaid plaintif, 
according to the forni of the flatute in ſuch caſe made and 
provided, Dated, &c. Your's, Sc. 
| O. P. defendant's attorney. 

To Mr. T. S. plaintiſt's attorney. 


The above notice muſt be written underneath the Pita an 
the ſame ſheet of treble penny; a copy of which muſt be lip: 
by the defendani's attorney, it being neceſſary to prove a di- 
lryery thereof on the trial of the cauſe, 


— 
— * * — — — Wilkes 
. ͤ ——— —— === — 3 = 
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When the debt The debt that is ſet off muſt have been due at the 

= off mult be commencement of the ſuit ; it will not do to plead, that 
uc. 88 . . 

plaintiff was indebted to defendant in ſo much at the 

time of the plea pleaded, Evans v. Proſſer, 3 l. R. 186. 


Though in the caſe of Reynolds v. Beering, 25 
C. 3. Do. 112. N. it was not long before held th: 
PII a contrary ; 


. 
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contrary ; and on the ſame principles alſo was the caſe 
of Sullivan v. Mountagu, Do. 100. 


Defendant pleaded the general iſſue, but forgot to General iſſue 
give notice at the ſame time of a ſet off; and upon mo- withdrawn and 
be MD ; zh pleaded with 
tion in time, the court gave leave to withdraw the plea, Botice 
in order to deliver it again with a notice of ſet off, ſay- 
ing it had been done fo before. Blackbourn v. Matthias, 

2 Str. 1267. 


A notice of ſet off was as follows: 


Take notice, that you are indebted to me for the Of the certainty 
uſe and occupation of an houſe for a long time held and *<qvilite in no- 
enjoyed,” and now lately elapſed.” Per Ld. Hardwicke 
C. J. theſe notices thould be almoſt as certain as decla- 
rations ; the legiſlature deſigned them to be in the na- 
ture of croſs 1 and they ſhould be expreſſed with 
great certainty, that the plaintiff might be able to make 
a proper defence to them. Had this been a declaration 
for uſe and occupation, it had certainly been bad, for 
it muſt have thewn the commencement and determina- 
tion of it; afterwards it appeared, that the debt de- 
ligned to have been ſet off was for rent reſerved on leaſe 
by indenture ; which not being mentioned in the notice, 
tie chief juſtice ſaid it was bad on that account allo ; 
for it this had been ſhewn, the plaintiff might probably 
have proved an eviction or ſome other matter to have 
avoided the demand. Fowler v. Jones, fittings at Weſt- 
minſter, Hil. 8 G. 2. Bull. Nz. P.. 179. 


Motion to amend a notice of ſet off, but denied. No- Notice df fr of 
tices of this kind are in this like notices of trial, &c, not amendable: 


which never were amended by the court, Bar. 294. 
Anon. | 


But defendant may withdraw ſame, and plead de nov, 8 
nn a/Jumpſit, and a new notice. pleaded de novo, 


On plea or notice of ſet off, plaintiff may take out Plaintiff —__ 
ſummons for the particulars of defendam's demand, e ren —_ 
which he means to ſet off, and if ſuch particular be not ter off, 
delivered by the time limited by the order, detendant is 
precluded going into his ſet off. , 

Where 
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How to reply, 
vejoin, e. 


Of the rule to 


reply, and when & 


jadgment may 
Le ſigned. 
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Where the defendant's demand does not countervail 
plaintiff's, he ſhould, beſides ſetting off his debt, move 
the court wherein the aCtion is depending for leave to 
pay ſo much money into court as with his own demand 
will be ſufficient to ſatisfy the plaintiff's. | 


SECTION ; 4 


Of Replying, Rejoining, Oc. 


In B. R. | 


Get a rule from the maſ- 


ter, take ſame to the clerk of 
the rules, wha will enter it on 
the back of your laſt proceed- 
ing, viz. plea, replication, 
Sc. pay 18. 10d. ſerve copy 
thereof on common paper ont 
plaintiffs attorney, naming 
oo aan 
| A. againſt B. 
Monday next after, Sc. 
to reply—entered, | 
F the replication, &c. is 
not filed or delivered, as the 
caſe may be, (if ſpecial, at the 
clerk of the papers, if to a 
general plea, to the attorney, 
then when rule is expired, 
/ign judgment of non pros. 
No demand is neceſſary in 
this court, as the ſervice of 
the rule is held a demand of 


. 


In C. . 

Give à rule for that pur- 
poſe thus 5 : 
, of © & - 

Full to reply. 

T. S. Attorney, 

Take it to ſecondary's of- 

te. pay 18. 72 ho * 
a demand thus : 
InC.B. 

A. v. B. The defendant 
demands a replication in this 
cauſe by jour . | 
7. S. Attorney for defendant. 

| en the time is expired 
and replication not delivered. 
fearch for it at the protliono- 
tary's, and if not filed there, 


ſign judgment of non pros. 


There 1s no preciſe time fixed for replying, rejoining, 
c.; but if the party who is to do the act is ſerved with 


a copy of the rule for that purpoſe, he mult reply, &c. 
within four days excluſive aſter the ſervice of copy of ſuch 
rule, and if he does not, judgment may be ſigned; but 
if judgment be ſigned, or other proceedings had with- 
in that tune, the ſame, on application to the court, will 
oc {ct xe ; and Sunday, or any holiday on which the 


court 


g. 

ich 
XC. 

ich 
but 
th- 
x ill 
the 
zurk 
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Of Replying, Rejoining, Ic. 
court doth not ſit, not being the laſt of thoſe four days, 
is to be reckoned a day within thoſe rules. 


If a cauſe has continued four terms without proſecu- How if four 
tion before iſſue joined, each party ſhall have a' whole 2 
term's notice to reply, rejoin, &c. (unleſs the cauſe has elapſed. 
been ſtayed by injunction or privilege;) which rule 
muſt be given before the eſſoin day. 


Rule to reply, rejoin, &c. may be given at any time When rule to 
in term, or within 16 days after term, except Eaſter be ſerved. | 
term, and then in C. B. in 10 days. F 


If time be wanted to reply, &cc. apply for a judge's How, if time 
ſummons, and draw up order as in other caſes. "Wes - © 


If an interlocutory judgment is ſigned, and the plain- 
tiff has neglected to give a rule to plead, the defendant 
muſt take advantage of that, or any other irregularity, two 
days at leaſt before executing the writ of enquiry, or 


uot at all, 1 Bar. 165, Pract. Reg 242. 


Whenever the plaintiff adds the /imz/iter to the end of No rule neceſſa- 
his replication, and delivers the ifſue with notice of trial ry when plain- 
to defendant's attorney, who receives the ſame, and _ m_ _ 
docs not ſtrike it out and demur, there is no occaſion ſtruck out. 
tor plaintiff to give a rule to rejoin ; and if defendant 
does not pay the iſſue money, he may ſign judgment. 

Boone v. Eyre, T. N. A 


In all caſes when defendant's plea concludes to the When plaintiff 
country, plaintiff may add ſimiliter, and deliver iſſue may add ſimili- 


with notice of trial. _ 


If defendant do not rejoin, it is conſidered as an aban- x no . 

> 7 A: int v - plaintiff may 
Jie of the plca; plaintiff therefore may ſtrike out? mer judgment 
all the previous pleadings, and enter judgment as for as for want of 2 
want of a plea, not for want of a rejoinder, Petrie v. plea. 


Fitzroy, 5 D. & E. 152. 


On a rule to plead, reply, rejoin, &c. in four _, if Rejoinder, &c. 
the party on whom the rule is made delay complying eee 
w:th it till the morning of the 5th, the adverſe party ma 


refuſe to receive it and {ign judgment. Thomſon v. Ryal, 


4D.&E. 195. 


CHAP. 
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nt. 


— 


Of Proceedings on Demurrer. 


Me have hitherto preſumed, that the proceedings in the ſuit 
have gone regularly on, in order to bring ſome matter of fact 
before a jury to be tried; but it often happens, that either the 
cauſe of action itſelf, as ſlated in the declaration, is not main- 
tainable in point of law, or that the defence or juſtification ſet 
up by defendant in his plea is not a legal defence, or matter 
which can, agreeable to the rules of law, be pleaded; or 
even if the cauſe of action, or the matter ſet forth in ther 
plea be in ſubſtance good, yet it may be informally ſet forth or 
pleaded ; in which caſes the plaintiff} or defendant may object 
to the validity of the declaration or pleading by way of de- 
murrer, and may bring the point, which is @ mere queſiin 
of law, to he argued before the judges in term time for ther 
deciſion. It is preper therefore to treat, 


(A) Of general and ſpecial Demurrers. 

(B) How to proceed on Demurrer in B. R. 
and C. B. | | 

(C) How when there are Iſſues to part, and 
Demurrer to part. 

(D) Of waiving and withdrawing Demur— 
rers, and amending after Argument. | 

(E) Further general Oblervations on De- 
murrers. 


— 
* 
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Demurrer what. A demurrer in pleading is an admiſſion by the ad- 
veric party of the fact charged in the count or decla- 
ration, plea, replication,. &c. but refers the law ariling 
on ſuchi tact to the judgment of the court. 


— 
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N ot ge- A demurrer is eicher ſpecial or general. 
Tic tile 


How, at com- There were ſpecial @:murrers at common law, as well 
mon law, as gencral; but tpecial demurrers were never neceffary, 
except in caſes of duplicity, and therefore ſeldom prac- 
tiſed; for as the law was they taken to he on a ſpecial 
demurrer, the party could take advantage of no other 
defect, but that which was ſpecially afligned for cane 
of demurier. But upon a general demurrer he _ 

take 
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take advantage of all defects, that of duplicity only ex- 

cepted; and there was no inconvenience in ſuch prac- 

tice; for the pleadings being at Bar, viva voce, and the 

exceptions taken ore tenus, the cauſes of demurrer were 

as well known upon a general, as upon a ſpecial de- 

murrer. Afﬀer the Reformation, when the practice of 

pleading at Bar was altered, the uſe of general de- 

murrers notwithſtanding continued, and thereby this 

public inconvenience followed, that the party whoſe 

pleading was demurred to came into court, not know- 

ing what he was to argue, This inconvenience occa- 

ſioned the ſtatute 27. of Eliz. which enaQted, “ That How altered by 

« after demurrer joined, the judges ſhall proceed and fiat. 27 Elis. 

« give judgment, according as the right ſhall appear, 

«« without regarding any imperteCtion, defect, or want 

« of form in any writ, return, plaint, declaration, or 

I * other pleading, proceſs, or cauſe of proceeding, ex- 

9 « cept thoſe only which the party demurring ſhall ſpe- 

| « cially and particularly ſet down and expreſs with his 

„ demurrer. And that upon ſuch demurrer joined gpecial demur— 

and entered, the court ſhall amend all ſuch imper- rer revived. 

„ feftions, defects, and wants of form, other than 

. thoſe which the party demurring fhall particularly 

aſſign.“ 


Lad 


This ſtatute in great meaſure was reſtorative of the 
£ommon law, and required in all caſes of form a ſpecial 
demurrer ; but a general demurrer ſtill ſufficed for all 
matters of ſubſtance. However, many things which 
. were conſtrued to be matters of ſubſtance, ſince the 

making of the above ſtatute of Elizabeth, are by ſub- 
ſequent ſtatutes regarded but as matters of form only, 


J- and thall be aided, if not ſpecially demurred to. Jide Other ſtatutes 

1- what omiſhons and defects are ſtill aided after verdict affecting ſpecial 

18 hy the 16 and 17 Car. 2. C. 8. and other ſtatutes of demurrers- 
jeoſails. 


The ſtatute 4 & 3 Anne, C. 16. in furtherance of gtat. 4 & 5 


al the ſtatute of Elizabeth, cnacts, That no exception Anne, c. 16, 
4} ſhall be taken of the following matters on a general 
oy demurrer, which before were regarded as matters 
11 of ſubſtance, and were fatal on a general demurrer, viz. 
er An immaterial traverſe, default of entering pledges 
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* upon any bill or declaration, default of alledging of 
* bringing into court any bond, bill, indenture, or other 
« deed, mentioned in the declaration or pleading ; de- 
fault of alledging of the bringing into court letters 
< teſtamentary, or letters of adminiſtration ; the omiſ- 
«© fion of vi et armis, et contra pacem, or either of them; 
or the want of averment of hoc paratus eff verificare, 


or hoc paratus eff verificare per recordum, or for not 


A departure re- 
wes a ſpecial 
| rrer. 


Statutes do not 
extend to pleas 
in Abatement · 


Rules as to ge- 
neral or ſpecial 
&cmurrer. 


40 alledging prout patet per recordum, or matters of the 
like nature.” So that for theſe defects the party 
muſt now demur ſpecially. | | Es 


A departure, though not mentioned, has been held 
to be within this act; and therefore, for a departure 
in pleading there muſt now be a ſpecial demurrer, 


though before 'this ſtatute a departure was fatal on a 
general demurrer. EET; STEER, 


The 4 & 5 Anne does not give any remedy upon 
general demurrer, but in matters of the ſame nature 


with thoſe which are there ſpecified. Hoagethorn v. 
#/urlock, Com. 306. | 6 EE 3 


The ſtatutes 27 of Eliz. and 4 & 5 Anne, directing 
the judges on demurrer joined to give judgment ac- 
cording as the right ſhall appear, extend only to ſuch 
demurrers as go to the action, and not to demurrers to 
pleas in abatement. Moore, Com. 309. 


Therefore a ſpecial demurrer 1s never neceſſary to a 


plea in abatement, but a general one will do. Matis 
& Goodman, 1 Barn. 11. 


The general rule is, that in all caſes where plead- 
ings are demurred to for matter of form, and for the 
cauſes ſpecified in the acts above mentioned, a ſpecial 
demurrer is requiſite; but whenever the demurrer is 
for matter of ſubſtance, à general demurrer is ſufficient. 


Duplicity is ſtill aided on a general demurrer ; for 
to jay becauſe plea is double, and wants form, is not 
inficient, it ought to ſhew in what the duplicity conſiſts. 
Lamplugh & S/uriidze, Com. 1] 5. | 


Notwithſtanding 


OF PROCEEDINGS ON DEMURRER. | a4 


Notwithſtanding a general demurrer ſtill ſuffices for 
want of ſubſtance, yet in doubtful cafes it is beſt to ſhew 
the canſe of demurrer ; becauſe on a ſpecial demurrer, 
any matter of ſubſtance, though not expreſsly alledged, 
may be taken advantage of; whereas no advantage can 


be taken of any matter of form on a general demurrer. 


A plea may be bad on a general demurrer, though Plea had on de- 
it might he helped after verdict, as i, debet to an dere though 
action on bond. Anon. 2 Wil. 10. aided by verdict. 


A demurrer, whether general or ſpecial, ought to Demurrers muſt 
be ſigned by a counſel in B. R. and ſerjeant in C. B. be figned. 


B. How to proceed on Demurrer. — 


„ In C. . 

In the King's Bench, if In the Common Pleas, 
there is a general demurrer to when demurrer is joined, the 
the declaration, the plain- Plaintiff 's attorney, in all 
tif*s attorney adds a joinder cafes, makes up the demurrer 
thereto, and makes up and boot, and delivers it on treble 
delivers the iſſue thereupon, penny ſtumpt paper to the de- 
for which the other fide muſt fendant's attorney, who pays 
pay 4d. per fheet, beſides for it at the rate of Ad. per 
lamps; if not paid for on de- ſheet, beſides ſtamps; and 
mand, judgment may be alſo for entering his pleadings 
/roned : but if the demurrer is and warrant «of attorney; 
ſpecial, or 1 general, after a then plaintiff” S AUOTNey ente 
ſpecial plea pleaded, the ſame the whole proceedings on the 
muſt be filed with the clerk of roll, which is got of prothe- 


the papers, who makes up the notary, and having delivered 


How to proceed» 


* 


. demurrer book with the join- the fame to the ſecondary, he 


der, and gives a rule in the gets a ſerjeant to move for a 
margin for the defendant to concilium, or day te angie 
receive and return the ſame ty it; and the ſecondary draws 
plaintiff”s attorney, (this muſt up a rule accordingly, which 
be done in 24 hours and entries muſt be ſerved on defendaiit”s 
be paid for ;) if he returns de- attorney, and the demurrer 
murrer book and pays for the put down for argument, and 
entries, an incipitur is entered muſt be of ſame term iſJue ts 
on the King's Bench roll, joined on demurrer, file war- 
plaintiff”s attorney then gets rants of attorney and duct 
a number roll and carries the ll at prothonotary, pay 8d. 
fame with the demurrer book per fheet for ent» ies, rien 
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” 
1 
1 


4 
4 91 
1 


zo the clerk of the judgments, 
enters and docquets the iſſue, 
if there is one, finiſhes the 
entry on the roll, and then 
the ſame is carried to and filed 


at the niſi prius office in 


Gray's Inn. 


WWhen this is done, a mo- 
tion is to be ſigned by counſel 
for a concilium or day to 
argue the demurrer, pay 10s. 
6d. take your roll to the clerk 
of the papers, who witl mark 
t read, pay 18. 6d. and 
he will fign tus initials on 
counſel” s brief, then you draw 
up à rule with the clerk of the 
rules, pay 4s. Gd. and apply 
to the clerk of the papers to 
et down the cauſe,pay Is. 


If the demurrer is to be 
argued, ferye rule for conci- 
lium on the attorney of the 
other fide, (and indeed it 1s 
fair to do this in all caſes 
«whether demurrer be argucd 
or not, ) make four copies of 
the demurrer books on un- 
ſlampt paper, plaintiff is to 
deliver two, Viz. one to the 
chief juſtice, and the other to 
the femer judge, two days 
before the day of argument, 
and defendant ought to deli- 
der two to the other two pu- 
ue judges on his part; but 
ſhould he not have done fo 
before eight in the evening of 
the day two days before the 
argument, then deliver the 
other two to the other two 
Judges, (R. M. 1) Car. 1.) 
pay the clerks each 28. When 
defendant has neglefed to de 
{ver his two books as above- 


mentioned, 


make a brief for ſerjeant to 
move for concilium, take i 
to ſecondary, who will mark 
tlie roll ** read in court, pay 
criers 18. get rule of ſecon- 
dary in the evening, and 
ſerve copy on defendant's at- 
torney, and at the time when 
the rule is drawn up by ſecon- 
dary, ſet down with him 
cauſe for argument, then de- 
liver copies of demurrer bock 
to the judges, all four of 
which are in this court de- 
lidered by plaintiffs attir- 
ney, defendant paying for tos 
days at leaſt before argument: 
if not paid, defendant /hall 
not be heard by has counſel 


when demurrer comes on. 


Mich. 6. G. 2. 


1f judgment be for plain- 
tiff, proceed as in B. R. 
mutatis mutandis, according 
as judgment be interlocutory 


or final. Demurrer muſt le 
ſigned by ſerjeant. 


In order to compel plaintiff 
to go on to argument, get 6 
rule of ſecondary to enter tl: 
ſuc, which is a four day 
rule, ferve copy on plaintiff" 
attorney; of he enter tr 
iſſue, and does not proceed 19 
mode for a concilium, de- 
fendant may move and pre- 
cecd to argument the ſame as 
plaintiff; if plaintiff aves 
not enter i ite agrecable te 


rule, ſign judgment of non 
pros. 
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mentioned, he cannot be heard 
en argument; ſo that plaintiff 
need only make a brief of de- 
murrer for counſel, with ont 


guinea fee, to move for judg- 


ment, which is done of courſe 
when called on, upon the day 
of argument; at which day 
attend and pay criers 48. 


Go in the evening to clerk 
of the rules, get rule for judge 
ment, and if the judgment be 


final, as if it be an ation 


of debt, ſtamp the rule with 
double half crown, and pro- 
cred to tax the coſis ; having 
firſt, if the roll be already 
carried into the treaſury, be- 
[poke the rule to be at the maſ- 
ter's; but rf not carried in, 
then enter proceedings thereon 
yourſelf, pay 3s. Od. to maſter 
for marking it, and take out 
execution. 


If demurrer be argued, and 
aflion in debt, no rule for 
judgment need be given ; but 
if the judgment be only inter- 
tocutory, as if it be an action 
on the caſe or the like, then, 
having drawn up eue for 
judgment, get a treble penny 
ſlampt paper, enter memo- 
randum thereon, get judgment 
/tgned thereen by clerk of 
Judgments, and give notice of 
executing a writ of inquiry, 
and proceed as in ether caſes 


of judgment by default, 
If plaintiff refuſes or ne- 


glefts to enter demurrer, de- 
fendant may get a rule of 
ſecondary to compel him ; and 
en default, he himſelf may 
enter ſuch demurrer an record. 


In 


3% 
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In which caſe make up 
paper book, get a rule of 
maſter, which he gives on the 

book or on a detached piece of 
paper thus : | 


Unleſs the plaintiff enters 
the iſſue on record, on 
next after, let the ſame be 
entered on the part of defen- 
dant; enter it at clerk of 5 
rules, and ſerve copy when © 
the book is delivered. 


How to compel If the party tefuſes to join in demurrer, you get 3 

ve © Join in rule for that purpoſe, as when a party neglects or re- 

emurrer - N 3 . . 

: fuſes to reply, rejoin, &c. and then the party muſt do it 
within four days, otherwiſe judgment may be ſigned. 


A demurret is to be entered on the roll of the term in 
which it is joined. Cortizos v. Munoz, Bar. 328. 


Notice of exe= Where the defendant demurs to the declaration, his 
_— enquiry attorney ſhall be obliged to accept of notice of exe- 
on back 5f de. Cuting the writ of enquiry, (if it is an action ſounding 
eee in damages, ) on the back of the joinder in demurrer ; 
and if defendant pleads ſuch a dilatory plea as the plain- 
tiff is obliged to demur to, defendant's attorney ſhall be 
obliged to accept of notice of exccuting a writ of en- 
quir on the back of ſuch demurrer. Tr. 10 Geo. 1. 


The ſame rule in B. R. 


How paper book After joinder in demurrer, plaintiff, 27th Otober, 
- Sk delivered, moved for a concilium, and afterwards delivered the 
paper book the ſame day, which was held to be irregu- 
lar, and the cauſe ordered to be ſtruck out of the 
paper. The regular practice is to tender the paper 
book to defendant's attorney, if he refuſes to accept 
and pay for it, judgment may be ſigned for want there- 
of; if he accepts and pays for it, then plaintiff is to 
move for a conſilium, and proceed to argument. Sharp? 
v. Sharpe, Bar. 163. 


Of moving for In aſſump/it, the defendant pleaded the general iſſue, 


conſilium, &c- and alto the ſtatute of limitations; the iſſue was found 


again 
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againſt him at the aſſizes; but as to the ſpecial plea 

there was a replication, rejoinder, and ſurrejoinder; to 

which the defendant demurred, and the plaintiff joined 

in demurrer. This term the plaintiff made it a concili- 

um, put it in the paper, and nobody to ſupport the 

demurrer, obtained judgment; it was now moved to Defendant muſt 
ſet this aſide as irregular, the rule for the concilium hay- ſearch for conci- 
ing never been ſeryed, or any notice given of putting u 3, —_ 
itin the paper. But the court held it not to be irregu- ſerve rule when 
lar, and that it was the duty of the defendant to ſearch, defendant de- 

ſince he muſt expect the plaintiff would proceed. wars. | 

Then it was moved to fet it aſide upon payment of 

coſts, upon the foot of ſetting aſide regular judgments; 

But the court IRS never to be done, but where 

the defendant was to plea the merits, not to give 

him the advantage of a nicety in pleading ; and if there 

was any ground for the demurrer, (as in fact there was,) 
he might bring a writ of error. Forbes v. Lord Mid- 
dleton, Str. 1242. | 


If plaintiff take no ſtep in the cauſe for three terms, Signing a conci- 
and in the fourth ſign a concilium, and obtain judgment Hum deemed a 
5 8 : ſtep in the 
in the fifth, the ſigning of the concilium is taking a ſtep aufe 
in che cauſe, ſo as to make itunneceſſary to give a termꝭs 
notice. Bland y. Darley, 3 D. & E. 530. ' 


e C. How to proceed when Iſſue to part, and C. 
Demurrer to part. - 


Where there is an iſſue to part, and demurrer to How if iſſue to 
part, you may either try the cauſe, or argue the demur- Pert. and de- 
7 . } IF . , [f } ] I ; = l; murrer to part. 
rer firſt, at election. the latter, all the proceedings 
are entered on the roll as in the paper- book, and you 
proceed as if there v as no iſſue at all. 


Formerly where there was a demurrer to part, and 
1 flue upon the other part, and judgment was given 
or the plaintiff on the demurrer, he muſt have eutered 
un pros as to the ifſue, and proceeded to a writ .of 
"gquiry on the demurrer ; but without a rnpros he 
ould not have a writ of enquiry ; becauſe on the trial 
IC, Sc ot 
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94 | of the iſſue, the ſame jury would aſcertain the damage; 
18 for that part of which the demurrer was. Sal. 219. 
= - _ "$4.0. | Fs 5 


ot es hore are There were four counts in the declaration, non 4. 


and in law, che ſump/it pleaded to three, and a demurrer to the fourth, 
phintiff may After judgmeut on the demurrer, the plaintiff takes out 
aye ande a writ of enquiry, and execytes it. This was moved 
'F out av enquiry to be ſet aſide, there being no Holle proſequs on the roll; 
"11 upon the de- and it was inſiſted, that the plaintiff ought to take ou 
1 1 urrer- a venire, tam to try the iſſue, quam to enquire of the 
damages upon the demurrer ; % d per curiam, that is in. 
deed the courſe, where the iſſues are carried down v 
trial before the demurrer is determined, and in that caſe 
the jury give contingent damages ; but here the demyr. 
rer being determined, and the plaintiff being able to 
recover all he goes for upon that count, there 1s no rea- 
ſon why we ſhould force him to carry down the cauſe 
to niſi prius; and as to the want of a halle proſequi upon 
the roll, he may ſupply that when he comes to enter 
the final judgment; if not, you will have the advantag: 
of it upon a writ of error. The judgment upon the ei. 
quiry muſt ſtand. Fleming v. Langton, Str. 532. 


Where anole Im error, & C. B. in an action upon the caſe on ſere- 
proſe qui is en ral promiſes, there is judgment on demurrer as to one 


tered, the plain- count, whereupon the plaintiff enters a nolle proſegul u 


tiff need not be . g 
amerced. to the reſt, and the defendant is put without day. 


2 i 
It was objected, that this is a confeſhon that the : 
plaintiff had no cauſe of action as to thoſe counts, ani ; 
therefore he ſhould be amerced pro falſo rlamore. But 
Eyre J. (folus) thought it agreeable "to all the entries 
and fo the judgment was affirmed. Davies v. Hol d 
Str. 574. F 5 
Judgment when Plaintiff obtained judgment upon arguing a demurt! 5 
— mult in an action upon the caſe, and proceeded to execute 1 * 
enquiry execut- Writ of enquiry, ' without getting ge ſigned bf 
(d. fhe prothonotary, which the court held to be irreguli 4 
and ſet aſide the writ of enquiry. Mac Cariy v. Parn'® 7 
ter, Bar. 229. „5 . = Th 
Is : Ou 
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D. Of waiving and withdrawing Demurrers, 
and amending after Argument. 


a ſpecial demurrer or ſpecial plea; but he may ſtrike 
out of paper-book ſpecial plea or demurrer, and return 


T. 5 & 6 Geo. 2. 


So a general demurrer cannot be waived and general 
iſſue pleaded, hut a ſpecial one may; and general iſſue 
with notice of ſet- off be afterwards pleaded. 


had been argued, and the opinion of the court was 
known. Saxby v. Kirkus, Say, 117. 


Yet after argument on ſpecial demurrer, leave has 


heen given to amend on payment of coſts. Luxton v. 
Robinſon, Do. 620. | 


After a demurrer to the defendant's plea had been 
argued, and the matter ſtood over for the judgment of 
the court, a rule was made to ſhew cauſe why plaintiff 
ſhould not have leave to withdraw his demurrer, and 
to reply to the plea. No cauſe being ſhewn, rule made 
abſolute. Giddings v. Giddings, Say, 316. 


After the demurrer was argued, and the juſtices had 
given their opinion, judgment was ſuſpended for a 
week, in order to give the defendant time to move for 


leave to withdraw the demurrer, and amend. Rennale 
v. Rennale, Say, 317. : | | 


Debt againſt defendant, as heir on the bond of his 
anceſtor. Plea reins per deſcent. Replication aſſets. De- 
murrer inde, and joinder ; and the cauſe was ſet down. 
Then defendant moved for leave to withdraw the de- 
murrer, and rejoin iſſuably on payment of colts. On 

| SE 2 | the w iug 


it with general iſſue or general demurrer. N. on R. yice 


379 


Defendant cannot waiye a general demurrer, and giye General demur- 


rer not to be 
waived for ſpe» 
but it may 


Ia an action againſt bail, court refuſed to give leave When it may 


to withdraw a demurrer, and amend after demurrer be withdrawn, 
and pleadings 
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ſhewing cauſe, plaintiff inſiſted, that by the demurrer 
he had been delayed an affizes, and defendant now 
came too late to withdraw his demurrer, unleſs he 
would give judgment for plaintiff's ſecurity. The ſer- 
jeant for defendant urged a diffidence of his own opi- 
nion as to the validity of the pleadings, and was fear- 
ful to venture the argument; becauſe, if judgment 
had paſſed againſt his client on demurrer, the debt 
muſt be paid out of defendant's own goods, if on ver- 
dict out of affets. Rule abſolute by three judges: 
Denton contra. Hunt v. Puckmore, Bar. 155. 7 


— — — 
— he . tf, Cpt — 
. — 


Declaration in an action on the caſe was of tws 
counts againſt two defendants, in ſecond count on! 
one of defendants was named. Defendant e, 
Plaintiff entered a 01. pros. as to the laſt count; but 
court were of opinion that he could not enter 01. pro 
in that ſtage of proceedings, but they gave hun leave 
to amend on payment of colts. Drummend v. Dorart, 
4 D. & E. 360. 8 
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Wheredemurrer Where the demurrer is firſt argued before any trial 
argued before of the iſſues, the court will give leave to amend, as in 
trial of iſſue, a- the caſe of Giddins, Say, 316. But there never was an 


m FOR - Nine l 
3 : gr a. inſtance of amending an iſſue at law after a verdict ha 


tra. been found on the iſſues upon facts, and contingent da- 
| mages found upon the demurrer. Robinſon v. Rai), 
Burr. 322, ; 
E. E. General Obſervations on Demurrer. 


Demurrer an iſ- A demurrer on the merits is an iſſuable plea within 
fuable ples. ': judge's order. right v. Ruſſel, 2 Blac. R. 923. 
| Dewey v. Sapp, Str. 1185. % G 
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Not to be a- If a demurrer is badly drawn, as if in a demurrer ! 
mended. a plea in abatement, it conchides with praving judg- 
ment of the action, inſtead of reſponcleas ouſter, l 
is a diſcontinuance, and cannot be amended without 
conſent of the other party. Maynard v. Hopkins, Say, 
46. 
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The entry of the judgment was, ide conſideratum eſt, proper form of 
&c. and not ſaid as uſual, & quia videtur curiæ, &c, entry of judg- 
and for that cauſe it was reverſed ; for when a demur- Ment. 

rer is joined, the matter of law is ſubmitted to the 

court, and they muſt ſay whether it js /ufficiens, or minus 

ſ[ufficiens, before they pronounce judgment, otherwiſe it 

don't appear that they determined the matter of law be- 

fore them. Atwood v. Burr, Sal, 402. Ld. Raym, 

921. S. C. | 


Tueſdays and Fridays in every term are called ſpecial Paper days, 
paper days, becauſe the court goes into the paper before 
they enter upon motions, 


All cauſes ſtanding for argument in the ſpecial paper, Cauſes to be ara 
o come on in the ſame order in which they are there gued in their 
entered, and ſo to continue to ſtand till they ſhall be burn. 
argued, and none to be put off without a previous ſpe- 
cial application to the court, Burr. R. 52. 


CHAP. 
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— 


CHAPTER IX. 
Of the Proceedings from Iſſue to Trial. 


22 —— — — 


SEc. 1. Of the Tſue and Paper Book, and of 
entering the 1/ſue. 
 Sxc. 2. Of Notice of Trial and countermanding 
fame, and of Cofts for not proceeding to Trial. 
Sxc. 3. Of carrying down Record by Proviſo, 
Sxc. 4. Of putting off the Trial. 
Sxc. 5. Of making up the Record, ſuing out 
Fury Proceſs, entering Cauſe for Trial and of Re- 


— — 2 — — 
— 
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[| 
| [ manents. 
5 Sxc. 6 Of Special Furies. 
| SEC. 7. Of granting a View. - 
1 Sxc. 8. Of examining Witneſſes on Interroga- 
tories, 


Src. 9. Of the Proceſs to compel Witneſſes t 
appear at the Trial. 


SrcTton I. 
Of the Iſſue and Paper Book. | 


Ulue, what, THEN the plaintiff and defendant by their ieſ- 
| pective pleadings have agreed upon the point ot 
points to be tried by the jury as the ſubject matter of 
_ diſpute between them, they are then ſaid to be at iſſue; 
an iſſue being an affirmation of any fact or facts by the 
one party, and a denial thereof by the other, 
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_ 
\ 
- 
1 


it : 
1 1 
U 1 : 
' ; * 
! L 0 
N 1 
1 1 
TH. 
„ 
J . ” 
+ $418 
„„ 
4 
* 4 
* 
11 | 


The plaintiff next proceeds to make up and deliver 
the iſſue, which is nothing more than a copy of all the 
pleadings which had before paſſed on each fide between 
the parties. This, when made out by the attorney, 
(whoſe province it always is in the Common Pleas and 
in the K. B. when proceedings are by original, aud 
when by bill, if there are no ſpecial pleadings.) b 

calle 


How made up. 


— SER - 
— 
— a — 
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Of the Iſue and Paper Book, &c. 


called the Yue; but when proceedings are by bill in Difference be- 
the King's Bench, and there are ſpecial pleadings, they tween — and 
are then engroſſed and copied by the clerk of the papers, Per 

and it is called the paper book. . 


The caſes in which the attornies themſelves make up When iſſue 

the iflue in the court of King's Bench, if the proceed- made up by at- 
ings are by bill, are, whenever the general iſſue is 5 
pleaded to the declaration, or ſome plea tantamount 

thereto, as not guilty to a new aſſignment of treſpaſs— 

liberum tenementum—comperuit ad diem nul tiel record, — 

in covenant, where defendant pleads to the country. In 

every ſpecial non eft faftum de injuria ſua propria, to ſons 

i/ſault demeſne, when there is a general demurrer to a de- 

claration. In all repleaders, and in all iſſues and demur- 

rers upon writs of error, ſcire facias, & audita querela, 


All of which pleas were formerly entered in a Boot, Book fide of the 
kept for that purpoſe at the King's Bench office; and ofhce, why ſo 
therefore it is ſaid, in moſt of the books of practice, 

that in B. R. the attornies themſelves may always make 

up the iſſues, where the iſſue is to be given on the 

book fide of the office. 


In all other caſes, clerk of papers makes up iſſue, 
then called, as abovementioned, the paper book. 


The form of the iſſue in B. R. and C. B. ſomewhat B. N. ad G. B. 
varies, which is owing to the nature of the original u- 
riſdiction of theſe two courts. The latter was eſtabliſhed, 
and from its foundation intended as the court in which 
civil ſuits were to be proſecuted, but the original ju- 
riſdiftion of the former was merely for criminal of- 
ſences; and although by degrees it got cognizance of Why different 
civil actions, yet they were deemed merely the bye- — ehoag 
buſineſs of the court. They were entered, therefore, 
with a memorandum; and it is for this reaſon that 
memorandums are now uſed in the making up of the 
ſues in B. R. but are never, except in particular caſes, 
uled in C. B. I fay, except in particular eaſes, be- 
cauſe in all matters which are deemed the bye-buſineſs 
vt that court, memorandums are upqn the ſame prin- 


eiple 
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eciple made uſe of; ſuch as proceedings by bill againſt 


St 


their own officers, attornies, and the like. of 
; | th 
g [ "= In a word, in both courts, whenever the proceed- V 
9 ings are by Bill, memorandums are inſerted, when by al 
W original they are omitted, * 
i 1 ; a VT X | 6 
| | The chief di. Withont making any diſtinction, therefore, between » 
ih ſtinction 19, tl | d ] (h . h of 
| when proceed. the two courts, we need ony mew in what manner to 5 
40 ings by bill, and make up the iſſuc, when the proceedings are by bill, % 
W N by origi- and when by original. } 
3 als a ; 
(0 ; | LY : Ci 
1 When the proceedings are by bill, = 
| 1 . i . * . . * . * b. 
. Flow e Lentitle the iſſue of the term in which iſſue is joined, let 
1 3 the declaration and plea be of what term they may; as, 
| by bill. Ml 
Michaelmas term, in the 34th year of King George ile tl 
34d, (ſuppoſing the parties came to iflue that term.) 1 
F dt 
In what caſes Ihen make a memorandum of the term in which as 
the memoran- ales nn . a ; 0 
dum varics, Plaintiff firſt declared, which memorandum, as iſſue is of- : 
ten long joined after the declaration, varices in four caſes. 4 
F : * 
1ſt, When the iſſue is joined in the ſame term with i 
the declaration. 4 
2d, When the cauſe of action ariſes within the 
| term in which Plaintiff declares; and then the declara- 1 
tion muſt be of a particular day in that term, and the » 
a memorandum alſo. | 
3d, When the declaration is of a precedent term to 10 
the iſſue, being joined, but not above tour terms. = 
: 4th, When the declaration is above four terms before th 
the iſſue is made up. : m 
iſt, How when © When iſſue is joined-of the ſarne term in which de- 
iſſue joined of Flaration was, it is made up as follows: 8 | St 
the ſame term. „„ a : } 
Michaelmas term in the 34th year of Ring Geo. 3d, (being by 
the term iſſue was joined.) * Mansfield & Way. 's 
n B. R. being the chief clerk's name; but if in C. B. put Main- \ 


wing, or the prothonotaty's names. 


Mid. 


src. LI FROM ISSUE TO TRIAL:* 35 
And of entering the Die. 


Middleſex, to wir, Be it 1emembered, that on Saturday next Memorandum. 
after the morrow of all Souls, (the firſt particular return of 
the term,) in this ſame term, before our lord the king at 
Weltminſter, comes A. B. by Thomas Smith his attorney, 
and brings into the court of our ſaid lord the king, be- 
ſore the king himſelf now here, his bill againſt C. D. 
being in the cuſtody of the marſhal of the marſhalfea of 
our 1aid lord the king, before the king himſelf, of a plea 
of treſpaſs en the caſe, (or whatever the action 18;) and 
there are pledges for the proſecution thereof, to wit, John Doe 
and Richard Roe; aui. M ſaid bill follows in theſe words; Mid- Declaration. 
dleſcx, to wir, A. B. complains againſt C. D. being, Oc. (re- 
citing the whole declaration, omitting the pledges at the 
end thereof;) and then in a new line begin the plea, it 
being of the ſame term with the declaration, 


And the ſaid C. D. by John Martin his attorney, comes and plea. 
defends the wrong and injery when, Sc. (reciting verbatim 
the whole pleadings till iſſue joined, and then award the A ard of ve- 
wvenire thus :) Therefore (if there be more than one iſſue on nice, 
defendant's plea; ſay, therefore, as well to try this iſſue 
as the ſaid otter iſſue or iſſues above joined, let) let a jury 
come before our ford the king at We —_— on next after 
fitteen days of Saint Martin, (the laſt day of term, if the 
cauſe is tried Jthe ſittings after; if in term, the firſt day 
of term; if An the country, the laſt day of the term,) 
and roho neither, Qc. to recognize, &c. becauſe as well, Sc. 
ite ſame day is given io the ſaid parties there. 


* 


Theſe &c.*s are contractions of the writ of vexyre, 
the form of which, vide poſt under the title? Of mak- 
ing up the record for trial.“ 


If the plaintiff brings his action and declares in term 24, How iflue 
ume, aud iſſue is joined in the ſame term, the memo- made up, if 

randum muſt be of a particular day in term, ſo muſt cue of —_— 
the declaration alſo be entitled; and then the iflue is oy 3 | 


made up thus : ' iſſue is joined» 


* 


On Friday after the morrow of St. Martin in the 34th year, 
SC, 
Lex, to wit, Be it remembered, that on Saturday next after Memorandum 
he mo! row of vt. Martin, (ſome day certain in term after 
[ne commencement of the action,) m the ſame term, before 
ur lord the ting at Weſtminſter, comes, Sc. (exactly as before.) 


1 * 
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4d, How if de- If the declaration is of a precedent term to the iſſue 


A a joined, then it is made up thus : | 


to that in which a ; 
ifſuc is joined. Hilary term, (the term iſſue is joined,) in the 34th year of 
the reign of king George the 3d. 


Memorandum. Suſſex, to wit, he it remembered, that in Michaelmas term 
laſt paſt, (the term declaration is of,) before our lord the king 
at Meſtminſter, came A. B. by T homas Smith his attorney, and 
brought into the court of our ſaid lord the king, before the king 
himſelf then there, his bill againſt C. D. Sc. (as before.) 

4 


And aſter the declaration, begin a new line with an 
imparlance, thus: 


umpaꝛ lance- And now at this day, to wit, on Monday next after the octavt 
of Saint Hilary, (the firſt day of the term iſſue is joined, 
make the imparlance to the term in which iſſue was join- 
ed, Jet it be when it may, provided it be a different one 
from that wherein piaintiff declared, othe& wiſe there i; 
no need of any imparlance,) in this ſame term, to which day 
the ſaid C. had leave to imparle to the ſaid bill, and then to 
anſwer the ſame before our lord the king at Weſtminſter, come; 
as well the ſaid A. by his attorney aforeſaid, as the ſaid C. by 
Thomas Smith his attorney; and the ſaid C. defends the wrong 
and injury, when, Sc. (inſerting all the pleadings, and 
awarding the venire as before.) 
— te And if the declaration is of above four terms before 


claration be a- the iſſue is joined, then the iſſue is made up thus: 
dove four terms | 
de fore iſſue 


eurer f London, to wit, Be it remembered, that heretofore, that is t0 
1 


ay, in Trinity term, in the 34th year of the reign of our ſete- 
Memorandum. reign lord the now king, before the king himſelf at Weftminſter, 
came A. B. Sc. (as above, making the imparlance to the 
term the iſſue is joined.) 


How to make The above is the mode of making up the iſſue in 
oP er Ne both courts when the proceedings are by bill, but when 
Jöginal in B. R. the proceedings are by original, which they are in all 
or C. B- common caſes in C. B. and are often by ſpecial original 

| in B. R. the iſſue is made up exactly in the ſame form 


in both courts, without any memorandum, in the fol- 


low ing manner: 
Mansfield 


re 
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And of entering the Iſue. 


Mansfield & Way, (the chief clerk's name, if in B. R.4 
if in C. B. the prothonotary.) 


Hilary term, (the term in which the iſſue is joined, though 
the plea be delivered many terms back, make up iſſue of the 
ſame term in which it is joined,) in the 34th year of the reign 
of King George the third. 


Middleſex, 1 C. D. late of Weſtminſter, in the county of Mid. 
to wvit. N gentleman, (according as he is named, ) 
ca attached, (or ſummoned, as the caſe is,) and ſo on with 
the declaration to the end thereof, 


And then begin a new line, and enter the pleadings 
(if there are ſpecial pleadings they ſhould be entered in 
order, as named in the margin of the iſſue, plea, repli- 
cation, rejoinder, Sc.) and the award of the venire, 
(which is always the general return day before the trial, 
if for the fittings after term; if in term, then the firſt 
general return of the term,) obſerving the entry, if 
the iſſue is to be tried in a county palatine, or in caſe 
of a Welſh iſſue, to be tried in the adjacent Englith 


county. 


Such are the forms of the iſſue in ordinary caſes, Summary »f 
whether the proceedings be 4 bill or original, from _ —_— 
whence it appears, that all which is neceſſary to be ſtated ” <1] 
is, 1ſt, The title of the term when iſſue was joined. 
2d, A memorandum (if by bill, but if by original, it is 
omitted) of the term declaration was of. gd, The de- 
claration itſelf. 4th, An imparlance, provided the plea - 
was not of the ſame term with the declaration, in order 
to avoid a diſcontinuance of proceedings, which impar- 
lance is to be until the term iſſue is joined. 5th, "The 
plea and replication until the iffue. And 6th, The 
award of the venire. 


But in particular caſes the iſſue muſt be made up How © mate 
according to the fact; as when there are two or more up iſſue in par- 
iſſues, or where one defendant lets judgment go by de- ticular Ales. 
fault, and the other pleads, or where the ifſue is into a 
8 palatine, or it is a Welſh iſſue, or where the 
ſheriffs are intereſted, and the wenire is awarded to 
coroners, and the like; in all which caſes there are 
Ipecial ſuggeſtions on the iſſue, and particular awards 
vf the dente; but as the inſertion of the various forms 

| | would 
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appendix N. 


How iſſue to be 
engroſſed, in- 


dor ſed, and 
charged ſor. 
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would be too great an interruption in this place, a fey 
of the moſt uſeful may be found Appendix, note N. 


And it was ſettled in Sir Peter Delme's caſe, and 
has always been the courſe of the court, that when ej. 
ther party will ſuggeſt any ſpecial inatter about award. 
ing the venire out of the common courſe, a copy muf 
be given to the oppoſite party, and they muſt have: 
reaſonable time to conſider it, before you enter a nein 
dedire. Brecas v. Cruet of London, Str. 235. 


Where the ifſne is made up as above direded, it muſt be en. 
groſſed on treble id. ſtampt paper ; indorſe thereon the charge, 


abhich are in | 
| B. R. | . 

4. per folio, (72 worde, 4d. per folio, (72 wwords,) 
befides flamps, and entering plea and duty entering plea, if the 
15. general iſſue, 25 if ſpecial, 

ed. per te olio. 

1f appearance entered accord. 
ing to flatute, charge it on tack, 
which muſt be paid for, 


In both courts, if declaration be delivered and not yet paid for, 
charge for ſame and for warrant, thus : 


For declaration unpaid, ſo much. 


Upon the back of the iſſue you may give notice ot 
trial, 


_— _ tobe This ifue is to be delivered io defendant's attorney, who ts 0 
cliverc 


Of the paper 
beok, how 
made out, &c. 


How charged 


for, 


pay for ſame according to the above charges, within 24 hours 


after delivery, or plaintiff may ſign judgment by reaſon of ſuch 
default. 


If there are ſpecial pleadings, the clerk of the papers 
muſt make out the iſſue (then called the paper 692%) 
Plaintiff's attorney may make out a copy of the declara- 
tion on unitampt paper, and give to the clerk of the 
papers (as he has only the pleadings in his office ft 9 
the declaration); he will then make out the paper book, 
which is nothing more than the pleadings at length, 
tranſcribed upon a treble id. ſtampt paper, with the 
names of the reſpective counſel who ſigned the differ; 
ent pleadings, &c. ; but, iuſtead of being a _ COPY 
tercvi, 


[Ch. IX, 


SE 
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And of entering the ue. 


thereof, as the iſſue is, there are only 72 words in a 

ſheet. In the margin of the paper book is a rule for delivered, 
Defendant to receive and return it on a certain day 

therein mentioned, which is always within four days, 
excluſive of the day it is delivered (charge 8d. per folio 

for the whole, and 4d. for the pleadings from the indorſed inetd. 
declaration, as alſo the ſtamps); deliver paper book to 
defendant's attorney, with notice of trial indorſed, but 

keep a copy thereof. If not returned according to rule, returned, 
and paid for, 2. e. 8d. per folio for pleadings on defen- 
dant's part, ſuch as plea, rejoinder, &c. and 4d. for 
plaintiff's entering, as replication, &c. (which is call- 
cd iſſue money,) ſign judgment; but if duly returned 
and paid for, proceed to trial, 2 F 


and paid for. 


Defendant pleaded and delivered plea to plaintiff's at- How if made 
torney, who made up the iſſue and delivered it to the = 1 
defendant's attorney, who paid for it; but finding after- ſtead of clerk of 
wards it ſhould have been made up with the clerk of papers. 
the papers, (it being in B. R. and the pleading ſpecial,) 
went and paid him his fees, then made up the record 
and went to trial, and the court refuſed to ſet it aſide, 
the detendant being in the firſt fault, in not leaving the 


lea at the office. Thomſon v. Tiller, Str. 1200. 


Where there are ſpecial pleadings in a cauſe, and the of ſtriking out 
defendant would delay the plaintiff and prevent the ex- fimiliter, and 
pence of a trial, when ifſue and the paper book is de- n 
livered to him, he may ſcratch out the fimuliter joined, 
and leave a demurrer to the plaintitF's replication in the 
office, and, when the time is out, return the book, 
with notice thereof, in this manner: 


Ar. J. If. 

U have ftruck out the rejoinder, and left a demurrer to th 
panttf}'s replication in the office. 
Or in C. B. he may ſtrike out /im:liter, and return 
ue, with notice indorſed that he will file a demurrer 
in the office ; in which caſe, plaintiff will be obliged to 
give a rule to rejoin, Imp. C. B. 318. | 

But, to prevent this trick, the plaintiff, if he is ap- How this delay 
prchenſive that the defendant's plea is dilatory or frivo- to be prevented. 
lous, ſhould move the court, that the defendant abide 


by 


i 
1 
6 
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by his plea, or plead another :n/tanter, However, ſhould 
it be praQiſed, the paper book muſt be carried to clerk 
of papers to have demurrer and joinder added ; it is then 
delivered again to the attorney, who muſt return it in 
24 hours, and pay for the entries as above mentioned 
(it 1s now called the demurrer book) ; if not returned, 
judgment may now, he ſigned; if returned and paid for, 
enter an incipitur on the roll, move for a concilium, aud 
proceed in all reſpects as in common caſes of demurrer, 
for which fee ante, chap. 8. | 


peat 
Xx 


— — ons 


— 


—— = 


>a. >. — 
. — — SEE > a 


— 


How fpecial But if a ſpecial plea or ſpecial demurrer be given in, 
plea or ſpecial and the book is made up and delivered to the detendant'; 
e ar out attomey, he may ſtrike out the ſpecial plea or ſpecial 
and a general demurrer, and return it with the general iſſue or gene- 
one plzaded, ral demutrer upon leave, vide the caſe of Meld v. Ned. 
955 ham in B. R. 1 Wil. 29.; but in C. B. if the plain 
tiff has replied, the defendant maſt apply to the coun 

and pay coſt. 2 Bar. 270. 9 


— 2 — 
— — 


— Ce" 
— — = E 7 X . 
— — Y — — — * — * Y = « 
- _ — — 
= 5 - — — — - - 
— — — — — * = - 
— - — = — _ — — 
5 — K — $60,005 IS of 


Rule as to fame, Upon delivery of any paper book wherein an iſſue 5 
notice of trial > 


for ſpecial iſſue joined. and notice of trial given on the back of the book, 
ſerving for the if tlie ſame be afterwards waived and the general iſſue 
general iJue; given, the notice which was given for the trial of the 

ſectal iſſue ſhall ſerve for notice of the general iſſue. 


N. on R. Hil. 8 Geo. 1. 


or fer enquiry 


So if /muliter ſtruck out and demurrer given, notice 
on deaturrer, 


ſhall ſerve for writ of enquiry, only plaintiff muſt give 
notice of hour and place of executing wric, N. on R. 


"a ol © © oh, 


Sham plea not But a ſham plea is not conſidered as a ſpecial plea, 
contulered as 2. therefore where defendant pleaded to an action on 
pechal piea. bond in the dztinct only, a ſham plea that he did not 
detain the debt, and concluded with an averment, to 
which plaintiff demurred, and defendant ſtruck out tlie 
demurrer, and gave the general iſſue #9 ef? fattum, and 
it was moved for plaintiff to ſign his judgment, the firſt 
being a tham plea; per tot. Cur. this is irregular, and 
plaintiff ſhall have his judgment, for the firſt was a ſham 
piea,. and no ſpecial pleadings ; and although defendant 
may ſtrike out ſpecial pleadings and give the general il- 
fue, yet that cannot be done without leave. Held 
Nedham, B. R. 1 Wil. 29, 


, If 


| 

{ham 
ndant 
ral I- 


«ld \. 


It 
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And of entering the Iffue. 


If defendant waives his plea and ſtrikes out pleadings, What to be paid 
and delivers the general iſſue, he pays nothing for the oe — 
entries on return of book. Imp. B. R. 2.39. Ruled plea, ke. 


30 Geo. 3d. 
OBSERVATIONS. 


A. On the Time and Manner of making up 
Iſſue or Paper Book. | 
B. Of delivering, paying for, and returning 


lame. | 

C. Of immaterial and informal Iſſues. 
D. Of withdrawing and amending IIue. 
E. Of Continuances on Iſſue Roll. 
F. Of entering the Iſſue. 


The iſſue in C. B. or paper book in B. R. may be A. 
made out whenever the plaintiff takes iſſue upon the de- Of the time of 
fendant's pleading, (i. e.) whether it be on his plea or — wo 
rejoinder, - or the like, or when the plaintiff traverſeth bock. 
the ſame, or demurs. In ſhort, when the pleadings are 
come to that point that defendant is excheled from al- 
ledging any new matter: for otherwiſe a rule muſt be 
firſt given for defendant to rejoin and the like, before 
yy iſſue or paper book can be made out. N. R. Trin. 

1 Geo. '2. OE 


If defendant's plea concludes to the amp" > plaintiff when plaintiff 
may immediately add /imiliter and deliver iſſue; and if may add ſimili- 
plaintiff's replication concludes to the country, he need tar and make vp 
not deliver it for defendant to join ifſue, but may hin- 

ſelf add the /militer and make up iſſue without any rule 

to rejoin. In other caſes a complete iſſue muſt be 

joined in the regular way before iſſue is made up. Boone 


v. Eye, 1 C. B. T. R. 254. 
Four different ways of making up iſſues. 


The iſſue ſhould be entitled of the term when iſſue Of the manner 
was joined; but the memorandum ſhould be of the . — 
term the declaration was of; and if the cauſe of action in of the memo. 


aroſe randum, &c. 


— — 
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aroſe any time after the firſt day of term, the me- 
morandum ſhould not be generally of that term, as H. 
chaeimas term in the 3oth year of the reign of King Georg: 
the 3d, or the like, but of a particular day in term, as 9 
Friday next after the marrow of All Souls; which day 
ſhould be a day after the cauſe of action actually aroſe. 


How it opcrates If, therefore, defendant pleads a tender before the 

asro a tender exhibiting of the hill, and plaintiff, in order to ouſt him 

made in term. of tlie benefit thereof, makes up paper book with a ge- 
neral memorandum which relates to the firſt day of 
term, and would be prior to the tender; on motion 
upon an affidavit of the fact, court will order a ſpecial 
memorandum to be made. Smith v. Key, Str. 658. 


Woe, how far Sometimes, indeed, the iſſue is in ſuch caſes amend- 
amendable, able. In aſſault and battery, the memorandum was ge- 
ES nerally of Michaelmas term, and the fact on for aſſault 
proved, was on a day within the term, viz. 27th of 
October; and a cale being made of this, it was held 
well enough; for the plaintiff needed have given no 
evidence on this plea, unleſs to aggravate damages; and 
the court wul not nonfuit him, becauſe it is amendable 
by a new bill. Guy & ux. v. Kitchiner and others, Sti. 

1271. 2 " 


But memorandum was held not amendable to a ſpe- 
cial day in term after a plea in abatement, and demurrer 
and refpondeas ouſter awarded, Bur geſs v. Periam, Ld. 
Ray. 324. 


Though in the caſe of Prefident and College of Pliy ſici- 
ans v Salmon, Holt J. C. ſaid, that memorandum was 
no part of declaration, and might be amended. 1. 
Raym. 683. * 

Memorandum. S0 memorandum ſhould agree with declaration, and 
_ 3 not ſay in a plea of debr when declaration 1s in a plea of 
covenant or the like; but in ſuch caſe memorandum is 

amendable. Davis v. Stringer, Carth. 354. 
The worls ofs Though the words de placito, &c. are uſually inſerted, 
plea, Kc. not vet as the bill itſelf is afterwards fer forth in fc verba, 
Sec ry. they are not abſolutely neceſſary; as was determined 
in C. B. where, in proceedings by bill, the like memo- 
; randum 


- $8c. I. FROM ISSUE TO TRIAL. 


And of entering the fue. | 
randum is uſed, Trin. ) & 8 Geo. 2. Albin v. Worth- 
ington un. Sc.; and in B. R. on writ of error from C. B. 
Mich. 11 Geo. 2. Gooftrey v. Reynolds, Andrews 23. 


In aſſumpfit, after verdict for plaintiff, a new trial If new trial ob- 
was granted on payment of coſts and bringing the mo- tained, the me. 
ney into court, and the rule was to try the Raus 1 
The plea roll in that action was of Eaſter term; and by altered, but 
the memorandum it appeared, that the bill was exhi- ſame roll ſhould 
bited in Hilary term before: but on the new trial, the 3 
plaintiff did not proceed upon the ſame roll, but made 
up the plea roll as of Michaelmas term, and a memo- 
randum of a bill of Trinity preceding. New trial was 
had, and plaintiff had a verdict again; but it was ſet 
alide for irregularity, the plaintiff not having tried the 
{ame cauſe as it now appeared to be, and had not pur- 
ſued the rule for a new trial, which was to try the ſame 


iſſue as was tried in the firſt action. Harpur v. Davy, 
Carth. 498. 


If there has been a plea in abatement, and judgment When there has 
of re/pondeas ouſter, after which defendant pleads in chief, A po 
yet the plea in abatement ought to be entered in the ſhould be en- 
iſſue, and u privs record; for, as it is in the plea roll, tered in iſſue. 
it muſt be mentioned in the Ai prius record; for other- 
wile it would not appear to be a trial in the ſame cauſe, 
and judgment would be arreſted. Dobertum v. Chancel- 


lor, Ld, Raym. 329. Carth. 447. 5 Mod. 399. 


A plea in abatement, which had been demurred to, If omitted in 
but never deſerted, nor any judgment had upon it, was — 2 * 
omitted in the plea roll between the declaration and the 
pica of nil debet ; and the court held, that this irregula- 
rity was cured, by defendant's accepting the iſſue and 
paying for it: his objection ſhould have been at that 
tine, it is too late now; meaning in arreſt of judg- 


1 inent or on motion for a new trial, Combe v. Pitt, Burr. 
ea of Rep. 1682, 
im 1 


The plaintiff's attorney added the ſimilitet to the end Phaintif may 
of his replication, and delivered the iſſue, with notice add Pmikiter, 


. n g and if iſſue mo- 
ws of trial, to defendant's attorney, who received it and ney not paid, 
Cl . aid not ſtrike it out, but did net pay iſſue money; in ſigu judgment, 
8 Ds . conſequence 
4 


dum o 
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conſequence of which, plaintiff's N ſigned judg- 
ment without giving a rule to rejoin. Boone v. Eyre, 


C. B. T. R. 254. 


B B. Of Delivery, paying for, and returning Iſſue 
| or Paper Book. | 


ye 3 If the paper book be made up and delivered in term, 
paying for iſſue OT Within eight days after, defendant's attorney muſt 
and paper bock · return it in four; and if the venue be laid in any other 

county than London or Middleſex, it muſt allo be re- 
Of the time. turned in four days, notwithſtanding the time of deli- 


very. 


But if the venue be laid in London or Middleſex, and 
the book is not delivered till eight days excluſive after 
the end of the term, the defendant has till the fourth 
day of the next term to return it, as it was too late to 
give notice of trial for the then fittings after term. In a 
country cauſe it is otherwiſe, where notice of trial might 
be given in due time for the aſſizes. 


But in all caſes, if the plaintiff's attorney accept the 
book after the limited time, he cannot ſign judgment. 


N. on R. Trin. 1 Geo. 2. 


To whom to be The iſſue muſt be delivered to the attorney or agent 
dulvercd, in town; and not to the attorney in the country ; after 
an agreement to deliver it to country attorney, it was 
tendered to agent in town, who refuſed payment, and 
judgment was ſigned and held regular. Cooke's Rep. 94. 


For ſuch 3 to deliver the iſſue in the coun- 
try is void. Bar. 251. Haſel foot v. Duke. 


How and when When the iſſue is delivered, it muſt be paid for on 

to be paid for- demand in all caſes in C. B.; but in B. R. if deſend- 
ant's attorney be abſent, plaintiff cannot 11gn judgment 
until twenty-four hours after iſſue leff, 


In what caſes The plaintiff's attorney ſent a copy of the iſſue to 
Judgment to be the chambers of defendant's attorney, the detendant's at- 
pg torney and clerk being out, and the porter left in the 


chambers, the iſſue was tendered to him, and the mo- 


ncy 


at- 
the 
no- 


ney 


ſame, judgment was ſigned, which was held regular, 


which was of the ſame term with the iſſue, and de- Vn tendercd. 
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ney charged thereon demanded ; and he not paying the. 


but was ſet aſide on payment of colts, &c. MRolt v. 
IWay, Bar. 253. 


But judgment in ſuch caſe cannot be ſigned, if plain- Not if more 
tiff demands more money for the iſſue than is due. 2 money demand- 
Blac. Rep. 1098, Atterbury v. Benſon, although it was ed than due. 
owing to the miſtake of plaintiff's attorney; but as de- 
fendant had not tendered what was due, judgment was 
ſet aſide, but without coſts, 


judgment was ſigned for want of paying for the iſſue 
book, and defendant had a rule to ſhew cauſe why the 
judgment ſhould not be ſet aſide. On ſhewing cauſe, 
it appeared that the plaintiff had demanded and charged 
for the iſſue book 1s. 84. more than was due. The 
court were clearly of opinion that the old doctrine, that 
defendants muſt pay whatever was demanded for paper 
books, ought to be exploded; it is ſufficient if they 
are ready to pay what 1s really due. Let the judgment 
be ſet aſide with coſts, defendant taking ſhort notice of 
trial for the third fitting. Gardner v. Goodal, Bar. 263. 


More money was N 2 on the iſſue book than was Provided the 
due, viz, 25. 4d. for a ſecond copy of the declaration, real ſum due 


tendant refuſing to pay, plaintiff ſigned judgment: The 
court held it neceflary that the defendant's attorney 
ſhould tender the ſum due, and, for want of ſuch ten- 
der, they diſcharged the rule, to ſhew cauſe why the 


judgment ſhould not be ſet aſide. Dean v. Unwin, one, 
Oc. Bar, 275. 


Judgment ſigned for non-payment of the iſſue-book, Sufficient to 
tendered at the defendant's attorney's houſe twice at tender iſtue, if 
proper hours, though not left there, held to be regular, TAT _ 
and rule to ſhew cauſe diſcharged. - Oldham and another * 


v. Lee, Bar. 275. 


Motion to ſet aſide judgment for non-payment of 
the iſſue, plaintiff's attorney in town not calling on 
vetendant's agent there for a plea: It appeared, on 
liewing cauſe, that defendaut had pleaded by his 

D d 2 country 


506 OF THE PROCEEDINGS Ich. IX, 
Of the Iſſue and Paper Book. 


country attorney; thereupon plaintiff's attorney in the 
. tendered the iſſue, which defendant's attorney 
_ refuſed to pay for; on which plaintiff*s attorney ſent 
to his agent in town to ſign judgment, and held good, 
defendant's attorney having undertaken to be the agent, 


by pleading in the country. Moore v. Hodg jon, Bar. 239. 


Or to leave it at Thie iffne book was left in the office, and notice left 
chambers, cc. under the chamber door of the defendant's attorney the 
or, if defend- filme day; next day, on finding defendant's attorney 
ant's attorney at chambers, the plaintiff *'s attorney gave him notice 
not to be found, that the iſſue book was left in the office, and demanded 
in che office, the money due for the ſame, which the other refu(cd 
to pay, infiſting that the iſſue ought to be brought to 
him; whereupon plaintiff's attorney figned judgment, 
The court on hearing counſel and the prothenotaries, 
held that the defendant's attorney maſt pay for the 
iſſue book at his peril: and if he is not to be found, 
the iſſue book may be left in the office; and they diſ- 
charged the rule obtained to ſet aſide the judgment nf 
but let the defendant in to try the merits, and ſet aſide 
the F on payment of coſts, pleading the ge- 
neral iſſue, and taking ſhort notice of trial. Giaſcoct 

v. Martal, Bar. 243. ä 


Priſoner ap- If a priſoner appears in perſon, he is not bound to 
pearing in ber- pay for the iſſue; otherwiſe if he appears by attorney. 


jon need not 


pay for iſſue. Everall v. Mafon, 2 Wil. 11. 


What to be In 1ſt Sal. 5, it is faid, that upon a reſpondeas ouſter, 
paid for on jf defendant pleads the general ifſue, the plaintiff ſhall 
landen ya ſign judgment, if the defendant's attorney, upon re- 
pondeas ou. >, J. eg 1 
ſter, and iſſue delivering back a copy of the iſſue, will not pay for it: 
delivered. and, it ſeems, the old courſe was to deliver in a copy 
of the whole record, viz, the declaration, plea in abate- 
ment, &c. and iſſue; but the court made a rule for the 
future, that a copy of the declaration and iſſue ſhould 


only be paid for. Mich. 1 Ann. B. R. 


lf judgment If judgment ſigned, ſame notice given for trial will 

— vaeng ſerve for inquiry; only notice of the day and hour and 

for inquiry. Place, when and where inquiry will be executed, ſhould 
| de given. 


When 
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When the paper book is returned, defendant's attor- What to be paid 
ney mult pay for all the pleadings on his part, as plea, re- for pleadings, 
joinder, &c. 84. per folio, and 4d. for plaintiff's entries, 


as replication, or on refuſal judgment may be ſigned, 
as for want of a plea. 


But, if he has not already paid for declaration, you If declaration 


. . not before paid 
cannot compel him to pay for it on return of book. A he 


now be com- 
if defendant do not return the paper book on the even- pelled. 


ing of the 4th day, plaintiff may ſign judgment; it is What time pa- 


5 : . book to be 
2 mere indulgence to allow him till the next morning. *., to | 


| eturned. 
Haſelar v. Anſel, Do. 197. | | 


Although in the caſe of Qxely v. Bridge, No. 67, not 
long before, it was decided contra; but per Lord Mans- 
field there muſt have been particular circumſtances at- 
tending that caſe, and here the maſter has certified the 
above to be the practice. 45. 


If, therefore, the rule expires on Saturday, and pa- 
per book be not returned till Monday morning, though 
before the opening of the office, plaintiff may refuſe to 
receive it, and immediately ſigu judgment. Thomſon v. 
Ryal, 4 8 R. 195 


An ohjection, on account of any omiſſion in the Any objeQion 
plea roll, comes too late after defendant has accepted ka =_ _ 
and paid for iſſue; it ought to have been made at that i Acc 


. - iſſue accepted 
tune. Combe v. Pitt, Bur. 1682. | and paid for · 


It the iſſue is not agreeable to the declaration, but any N caſe of any 


variance therein, defendant ſhould reſuſe to accept it; | waar; fr 
for otherwiſe plaintiff may make up the 1/7 prius record refuſe to accept 


right, and go on to trial; and, though no defence made iſſue. 
by reaſon of the variance, court will not ſet aſide verdict. 


Hepley v. Marſh, Str. 1 131. 


Giving notice of trial is no waiver of the right to 
ſign een fot not paying the iſſue money, there 
having been a previous demand, Jones v. Bryant, 


Mich. 34 G. 3. B. R. 
C. Of 
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C. C. Of immaterial and informal Iſſues. 


Of immaterial In an immaterial iſſue, as in debt upon bond for 
and informal. payment of money the gth of February, plea that defend- 

Pu ant paid it the gth January preceding, replication that 
he did not pay it the gth. January; which iſſue was 
immaterial, ſince he might ſtill have paid it between 
that day and the gth February. Defendant ſhall plead 


again, though after a verdict for plaintiff, Anon. 
Com. 148. 


Iſſue was tendered by defendant, and the plaintiff 
joined iſſue thus: And the aforeſaid defendant does 
„ ſo likewiſe,” inſtead of ſaying, ** And the aforeſaid 
& plaintiff does fo likewiſe;*” and this being objected in 
arreſt of judgment, the court over-ruled it, and eſtabliſhed 
the judgment. Harvey v. Peake, Burr. 1793. 


Where an iſſue is only nuſ-joined, judgment ſhall not 
be arreſted after verdict, it being cured by the expreſs 
words of 32 H. 8. c. 30. | | 


Debt on judgment in C. B. plea judgment recovered 
in B. R. replication u tel record, and the plaintiff 
delivered the iſſue, with a day given in it for the de- 
ſendant to bring in the record at his peril. On which 
detendant inſiſted, that the replication of 1 ticl re- 
cord ſhould not be delivered in the iſſue book, and day 
given to bring in the record, but that the replication 
ought to be given by itſelf in form, and a rule thereon 
to rejoin; and therefore moved, that plaintiff ſhould 
take back the iſſue delivered, and deliver the replica- 
tion in form, and alſo pay the money he took for the 
iſſue. But on ſhewing cauſe, the court were of opi- 
nion, that a rejoinder in this caſe is totally unneceſſary 
.after a complete iſſue joined, and that the delivery of 
the iſſue was right, Rule diſcharged. There is no 
difference between a record of this court pleaded, and 
a record of another court; the iſſue is complete on the 
replication without the rejoinder. Newbury v. Strud- 


wick, Bar. 335+ 
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Action. 


Sec. I.] FROM ISSUE TO TRIAL. 


And of entering the Iſſue. 


Action for words. Defendant by leave pleaded four 
ſeveral matters, and the fourth plea was accord and 
ſatisfaction. Plaintiff's agent delivered an iſſue, made 
up the record, and proceeded to trial, after iſſues joined 
on the three former pleas, but without rep| ing or no- 
ticing the fourth. Defence was made, bet plaintiff 
obtained a verdict ; on which a new trial was moved 
for, and it appeared that the defendant had given ſome 
evidence on the fourth plea, though improper. Per 
Cur. Let the rule be, that the plaintiff do- either de- 
mur, or reply iſſuably to the fourth plea. If he de- 
murs, that proceedings be ſtayed till after argument. 
If he replies iſſuably, that a new trial be had at next 
aſhzes, and the coſts of the former trial and motions 
attend the event, //7atelull v. Carr, Bar. 465. 


. 399 


The iſſue and %% prius roll may be amended by the 
plea roll. Tourville v. Najh, Say. Rep. 76. 


0 D. Of withdrawing and amending iſe, D. 


Motion to amend the iſſue roll, by ſtriking out the of withdraw- 
award of the venire facias by decem tales, and awarding ing _ amend- 
the common venire facias. But there being nothing tos we: 


bg amend by, no rule was made. Cartwright v. Gardener, 
— Bar. 7. 

h 

e Rule was made abſolute, giving plaintiff leave to 


deliver a new iſſue properly entitled; in the title of the 
iſſue already delivered the word (George) was omitted. 
It ſtood thus: Hilary term, 20th of King the Second. 
Beaumind v. Stuart, Bar. 18. 33 


The want of a ſimiliter was formerly held not aided 


or amendable. Str. 641. Cooper v. Spencer, S, C. 
8 Mod. 376. | 


But a rule was ſince made abſolute, to amend the record 
after verdict, by adding the words, And the defend- 
ant does fo likewiſe,” at the end of the replication, 
mſtead of, &c. a prior rule having been obtained, to 
ſhew cauſe why judgment ſhould not be arreſted for 
that defect; which latter rule was diſcharged, Saver 
Hon. v. Picock, Cow. 408. 


The 
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The plaintiff, in the record of niſi prius, omitted the 
words, and the afareſaid plaintiff does the like. After 
yerdict for plaintiff, judgment was arreſted ; and at- 
terwards plaintiff moved, that the record of 1/7 priu: 
ſhould be amended by the original record ; which was 
granted, as it was only the miſpriſion of the clerk. Mal- 
ker v. Leſter. Com. 366. & 2 Cro. 502. & Sal. 47. cited. 


E. E. Ot the Continuances on Iflue Roll. 


Ofenteringcon. In a proceeding by bill in C. P. againſt a member of 
tinuances on the parliament, which was of Eaſter term, and in Trinity fol- 
roll. lowing he pleaded the general iſſue, whereupon iſſne 
was joined of that term; the paper book of the iſſuę 
Want of con- . | x * 8 
tinuance in the was made up and delivered, whereby all the proceedings 
iſſue book de- in the cauſe appeared to be of Trinity term, without any 
divered may be continuance from Eaſter to Trinity, or any alias prout 
ny vhich is irregular ; it ed, that the iff 
time on the rol}, Patet, which is irregular ; it was moved, that the iſſue, 
as delivered, might be ſet aſide for irregularity : per Cur, 
this is a nice objection, it is mere matter of form; and 
we think the continuance, or alias prout patet, are nat 
neceſſary in the iſſue paper, it may be entered at 7 
time upon the roll; ſo che rule to ſhew cauſe was dit- 


charged. M iltes v. Mood, M. P. 2 Wil. 203. 


The declaration was not delivered four days before 
the end of the term, defendant pleaded to the juriſdic- 
tion of the court, and, as he might by the courſe of the 
court, pleaded it within the firſt four days of the ſubſe- 
quent term. The clerk, to avoid the trouble of making 
up the poſt roll, entered it with a ſpecial imparlance as 
of the ſubſequent term, which ſpoiled the plea ; but 
the clerks were ordered to make up poſt rolls, and not to 
uſe theſe ſpecial imparlances, which Holt C. J. faid 
were crept in of late, and were not known formerly. 


Sal. 367. 2 Ld. Raym. 1208. 


On demurrer to a declaration, one exccption was, 
that the ation was diſcontinued becauſe the declaration 
was of Michaelmas term, and the plea roll of Eaſter; 
and there is not continuance from Michaelmas to Hilary, 
and from thence to Eaſter, /cd non alloc, becauſe, by the 
courſe of the King's Bench, they never enter con- 

Nuances 


hne GO we a © 
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-13nces until the plea comes in, though the declaration 
was delivered four terms before. Curlew v. Dudley, 


Ld. Raym. 872. Sal. 179. 


Though it is the practice to make up the iſſue and 
enter it on a roll of that term in which the plea was de- 
Jivered, yet it has been held, that a plea delivered in 
ne term may be entered as of the ſubſequent term, with 
in imparlance, as where, 


In debt on bond, plea as to part payment and demurrer 


gemurrer was diſcontinued, the plea being only to part, 

nd therefore plaintiff ought to have taken judgment by 
ki! dicit as to the reſidue. The court were going to give 
uigment for the defendant, when it was obſerved, 
tat the plea was of this term, and therefore plaintiff 
night ſtill take his judgment by / dicit for the reſidue: 
n which defendant alledged, that the plea delivered 
vas of the laſt term, and therefore the record ought to 
have been made ſo; but the clerks certifying that it be- 
Ing only a plea to enter, the record might be made up ei- 
her way; wherefore the court would not order it to be 
xamined, but ſaid there was trick for trick. Mar- 
« v. Johnſen, Ld. Raym. 1121. Sal. 180. 


It was reſolved in Wymark's caſe, 5 Rep. 7 5 that the 
ourſe of the King's Bench is (i. e. in ſuits by bill,) that 
plthough the plaintiff after a bar pleaded, have day to 
reply two or three terms, no mention ſhall be made in 
Ihe roll of any imparlance or continuance, but other- 
vie between the declaration and plea in bar there, if 
tat is of another term, for that ſhall contain the impar- 
ance or continuance ; but no ſuch entry is made upon 
uy replication, rejoinder, &c..; wherefore they ſhall 
e intended, when they are generally entered of record, 
lat they were made in the ſame term in which the bar, 
xc, was pleaded ; and by conſęquence here the plaintiff 
ay take advantage of a condition contained in a deed 

icaded by defendant with a profert in curia of a prece- 
(cnt term. 0 
Defendants demand oyer of a charter ſet forth, a 

%y of which was accordingly delivered to them; after 
Which they put in their plea of ni debet, taking no no- 
| $,ee 


nde, on which defendant moved, that the action by the | 


moved to expunge it: 


F. 


Of entering the 
ue. 


How to compel 
entry of iſluc- 


Vor: art of at- 
tortcy for 
Plaintiſt. 


The like ſor de- 
kendant. 
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tice of the over. 


demanded to be paid for it; 


merits. 


But ſee of demanding oyer ante chapter 7. 


Tn order to compel plaintiff's 


ifſue, 
In B. R. 

Get arule from the maſter on 
the back of the iſſue delivered, 
enter it with the clerk 
r. ales, pay 15. Iod. and ſerbe 
plaintiff 's attm ney with a cop, 
naming the cauſe, as A. v. P. 
Friday next after the marrow 
of the Aſcenſion to enter the 
iſſue entered; he muſt before 
rule is out, enter the iſſue ou 
the roll in fame manner as ex- 
plained, paſt, cnapter 11. ſec. 4 
ant file / une in treaſury, or de- 
fendant may /{5n non pros. 


a plea of treſpaſs on the caſe. 


M:ddleſex, to wit, The ſaid John Denn 


The plaintiffs made up the iſſue, ani 
inſerted the prayer and oyer at the end of the plea, an 


for though the detendants had! 
right to ſee whether the plaintiffs may ſue, yet ther 


are not bound to infert the oyer, but may plead to the 
And the court held, 


[Ch. N. 


DEC 


on which the court wx 


that the defendants were 1 
not bound to ſet out what they craved oyer of, but th iſ... 
if the plaintiffs would avail themſelves of the letter Hen 
patent being {et out at large, they ought to do it hy S 
praying them to be enrolled at the head of their replic Wh... 
tion, and ought not to do it at the defendant's expence, Mu 
and therefore ordered the oyer to be expunged. Ti 
IVeaver's Company qui tain v. Forreſt et al. Str. 1241, 

Jol 
; 10 
F. Of entering the Iſſue. 

attorney to enter the 1 
lex 
In C. B. * 
Get treaſury rule from ſic: * 
dary for him to enter iſſue nt ” 
of the cord within four days aft WW" 
notice given, ray 4s. 6 Ne 

ſerve copy ther eof on gain 
attor ney, if not docyue ted au | 
carried in before rule is u- pla 
ian non pros.“ ihe 
na 

But if plaintiff wiſhes 1 tn 

docket and carry in ent al ma 

him get a roll from the | y Gf 

notary's of term in col. 4 i 
ir joined, make out * w 100 
rants of attorney oh ſame ters * 
on a plain piece of par ce 1 © 
file them at warrant of ati" . 
* In the Common Pleas, Michaclmas term, in the 34th year 0 We 
rezyn of George the zd, Miiddlefex to wit, Richard Tenn puts“ ral 
place J“. S. his attorney, agaipſt John Denn, late of, &c. yeoms » 94 
"61 IT 
uts in his place T. 8. © 

attorney, at the ſuit of the ſaid Richard in the plea aforeſaid. 

The nature of the action muſt be exprefted on the wartet 5 


. 


** 
# 
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ney's office, pay in debt 8d. in 
caſe is. 4d. then take roll 10 
prothonetary's, pay for entries 


8d. per ſheet and docket ſame. 


By R. Ml. 5 Ann. no record of vii privs can be 
ſealed or paſſed at nf prius office by cuftos brevinm be- 
ore iſſue be entered, or an incipiter thereof, and ſuch 
entry with 2/7 prius record be firſt brought to and 
ned by ſecondary of this court, for which no fee to 


. e paid but uſual fee to clerk of court for entry of 
ne Ng 
Th: 


Iſſues ought to be entered of the term they are When iſſue 
joined ; but if not entered of that term, it is no reaſon rs be 
to ſet aſide the verdict. Prac. Reg. 232. 3 


But, if the action is not laid in London or Middle- At what time 
ſex, the defendant ought not to give a rule for the defendant may 
plaintiff to enter his iſſue the ſame term in which iſſue 5". 3 _ 
is joined, unleſs notice of trial has been given. In a : 
country cauſe the plaintiff is noways bound to enter his If venue in 
1: Yue the fame term it is joined. Praxis, U. B. 24. country. 


doi on Reg. Mich. 4 Anne. 


10 But. if the action is in London or Middleſex, the it in London or 
i; , intif muſt enter his iſſue, and bring the record into Middleſex, 
the office, within four days after notice of the rule for 
| that purpoſe ; and if in the country, before the con- 
ic: "oo "nuance day of that term, or judgment of nor pres 


„„ be ſigned. Did. 


; A nm pros, ſigned for want of plaintiff's entering How time of 
the iſſue, was ſet aſide, as irregularly ſigned one day the rule to be 
before the time limited for entering the iſſue by the reckoned. 
mule expired. The rule runs, + Unleſs plaintiff. within 

* four days next after notice, ſhall cauſe the iſſue to be 

entered, which excludes the day of notice. The 

rule was ſerved on F riday, and the iſſue roll brought in 

en Tueſday following, on which day the 2% pros was 


ned, var | 

v Margarum v. Fenton, Bar. 318. if (gab al: 
3 laid, court will 
Plaintiff's attorney had delivered the iſſue, but not compel defend- 


going . : * ant's attorney 
Lang on to trial, defendant's attorney gave him a rule tc 110 copy 


to of iflute 
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to enter the iſſue, and on affidavit made by plaintif', 
attorney that the papers were miſlaid, the court orders 
the defendant's attorney to give him a copy of the iſſue 
in order to enable him the better to comply with the 
rule. Har v. Smith, Str. 414. | 


I judgment for If judgment is ſigned for want of entering the iſſue, 
want of enter- or not returning the paper book, it ſhould be by a 


ing iſſue, it may 
be by nil dicit. 


dicit. 


If no proceed. If plaintiff, after having entered his iſſue, do not tr 


ings after iſſue the cauſe, or proceed to trial thereon ſometime during 
Entered, judg- 


ment as in cafe the next term after that in which iſſue was joined, 


of a nouſuit. 


When to be 


moved for. 


Whether if 


iſlue roll 


brought in any 


time before 


judgment ac- being then brought in, ſigned judgment of non pri 


tually ſig ned, 


though not in 
time of the rule , 5 
jodgment may ſigned, and the judgment was held irregular for wan 


be afterwards ot defendant's making another ſearch at the time he 


Dpncd. 


judgment, as in caſe of a nonſuit, may be moved fir 
Baker v. Newmen, 1 T. B. 123. 


But if iſſue be joined early in term, notice of tri 
muſt be given in the ſame term. Frampton v. Payr, 


1 T. B. 65. 


c For the time when plaintiff ought to proceed u 
trial after entering iſſue, vide Tit. Judgment, as in cal 
of a nonſuit. 


The plaintiff had a four day rule to bring in the iſſus 
roll, which expired the 14th of June laſt; the defend. 
ant on that day ſearched in the office, and the roll n 


the next day at twelve. The fact was, that the v0. 
was brought in the next morning before judgment 


ſigned the judgment: defendant might, indeed, har 
ſigned judgment immediately on the firſt ſearch, bu 
having waived that advantage, plaintiff might bring " 
the roll any time before judgment actually ſigned, 21 
caſe of 2 plea, and the hke. Minus v. Baſter, 2 D. 


E. 16. 


But ee the caſe of Thomſon v. Ryal, 4 T. R. 195 
and unte this ſection C, 5 


I” 


of 


nac 
tin 
eſich 
vel 
at le: 


By 
ame 
nd a 
ntl 


ſtand 
nere 


1, 
My 
den, 
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SECTION II. 


Of Notice of Trial, and countermanding ſame; 


ti and of Cofts for not proceeding to Trial. 
J. What Notice neceſſary— 
* 1. In Town Cauſes. 


2. In Country Cauſes. 
3. If under Terms to take ſhort Notice. 
4: When no proceedings for four Terms. 
B. When Plaintiff is compelled to give No- 
ice of Trial. 


C. Of the Form of the Notice, how and to 
hom to be given. . 


5 D. Of continuing Notice of Trial. 

E. Of countermanding Notice of Trial, 
„F. Of Coſts for not proceeding to Trial. 
cal 


By an old rule of court, Mich. 1654, if the venue A. 
s in London or Middleſex, and the defendant lives What notice 
vithin forty miles of London, there muſt be eight days pe gs ye 
otice of trial, excluſive of the day it is given, and if nts a Oe 
ie tives above forty miles from London, there muſt be 


ourteen days notice excluſive. 


Afterwards, by ſtatute 14 Geo. 2. c. 17. ſ. 4. it was 

nacted, That no cauſe whatſoever ſhall be tried at the ppg. "bay 
tings in London or Weſtminſter where the defendant ne Ms 
elides above forty miles from the ſaid cities reſpec- 

„ bu ely, unleſs notice of trial in writing has been given, 


og oi" leaſt ten days before ſuch intended trial. 


0. & But as there are no negative words in the ſtatute, 
amely, that there ſhall be no more than ten days notice, 

dd as before this ſtatute, defendant in ſuch caſe was 
nttled to fourteen, it has been held that, notwith- 
unding the ſtatute, fourteen days notice mult be given, 
pzreeable to the former rule of court. Powler v. Jen- 
in, Bar. 305. So that now, in all town cauſes, if 
tendant refides within forty miles, eight days _ 
o 


In 


n 
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- = _ 
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Of Notice of Trial, 


of trial, if above forty miles, fourteen days notice 
trial muſt be given. 


Fourteen days, Fourteen days notice muſt be given, if defend 
it beyond forty reſide as laſt aforeſaid,” although he was arreſted in 
miles. London and venue laid there, and aſter arreſt, and be. 
fore declaration, he went to Scotland, and although 
his attorney in London afterwards accepted declaration, 
aud pleaded thereto. Brind v. Norris, 2 Blac. 1205. 


if in Ireland or So if defendant's abode is in Ireland, Gorman v. Bal, 
India. Bar. 297, or in India, Douglas v. Ray, 4 D. & E. 552, 


How diſtance On ſuch notices, the diſtance from London 1s taken 

reckoncd. by computed miles, not by admeaſurement, though { 
many may be paid for poſt. Bates v. Pettipher, Str. 954, 
Oſgood v. Lyon, ib. 1216. 


All the defeng. But if there are ſeveral defendants, all muſt reſide 

ants mult ſo above forty miles off, for if any one reſide within that 

reſide. diſtance, ſo long a notice is not neceſſary. Per Alh. | 
in Perry v. Fackſon, 4 D. & E. 520. 


2d, In country In all country cauſes to be tried at the aſſizes. ten 


cauſes what no- days notice of trial at leaſt is neceſſary. Statute 14 G.. 
tice neceſſary. , 17. "SPA | 


Notice reckon- As to the mode of reckoning the days, whether i 
ed one day in- town or country cauſes, the day of giving the notice |: 
cluſive, one Cx- 5 Nx. . : 
8 reckoned excluſive, and the ſitting day in town, 9 


commiſſion day in the country, incluſive. 


If the ſitting day in Middleſe-: be the 14th, notice 
of trial on the 6th is good notice; and in a count! 
cauſe, if commiſſion day be the 4th March, and Lit 
February preceding has only twenty-eight days, note 
on the 224 of the laid February is good. 


o . os ay 

Sunday how Sunday is to be reckoned as a day, unless it is 
reckoned. day on which the notice is given. 

3d, If under Sometimes the defendant is under terms to take (ol! 


terms to take 


notice of trial; in which cafe, if it be a town cavis 
mort notice. 


tr days notice of trial mull be given. Butler v. Jo 
Js 


Cr in 
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notice 


unt 
0 the 
notice 


Sec. II.] 


ſen, Bar. 301. 
ſhall be given four days at leaſt betore the commiſſion 
day, one day excluſive, and the other incluſive. 
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And countermanding ſame, Wc. 
If it be a country cauſe, ſuch notice 


Reg. 


Eaſt. 30 Geo. 3. 3 D. & E. 660. 


In all cauſes wherein no proccedings have been had jth, What no- 


for four terms, excluſive of the term in which the laſt tice where no 
proceedings 


for four terun. 


proceedings were had, a whole term's notice of trial 


muſt be given, Eaſt. 13 G. 2. N. on R. 4 Ann. 


So that where plea was delivered, Hilary term 1783, 
and no proceedings had till 1oth March 1784, when 
iſue was delivered, and ten days notice of trial given 
for next aſſizes at Lancaſter, it was ſaid by the maſter, 
that a whole term's notice ſhould have been given. 


Imp. B. R. 3d edit. 309. 


Where a term's notice is requiſite, ſuch notice muſt It muſt be a full 
be given before the in day of the term; it is not ſuf- em 5 notice. 


hcient if after eſſoin day, though before the firſt day 
in tull term. 


Bog v. Roſe, Str. 1164. Geale v. Chap- 
dan, Bar. 291. 


But if any proceedings have been had within the But not neceſ- 
ſary if any pro- 
ccedings had; 


four terms, ſuch notice is not neceſſary. 


As where notice of trial had been given at the end of a: e of 
halfga- year after iſſue joined, and then countermanded, % en 


nere was no neceſſity of giving 2 term's notice till 
rear after ſuch laſt notice and countermand, 


to 


do if plaintiff take no ſtep in the eauſe for three or concilivm 


terns, and in the fourtli ſign a concelinm, and obtain; 2 uz the 
Y -  Caulc; 


ſulg went in the fiſth term, the tigning a cancilium is 
ing ſuch a ſtep as to make it unneceſſary to give a 
4 % | ha * E 
terms notice. Bland v. Darley, 3 D. & E. 530. 


do a julge's ſummons, if an order he obtained there- or an order on 


v1, but not other wiſe, is deemed a procecding. R. Eaſt, à judge's fum- 
mond. 


13 G. 2. 


Again, the rule requiring a term's notice, only ex- Not neceſſary if 
tens to voluntary delays by the plaimiſf, and does not canle delayed 
4 by detendant*s 


ply where the proceedings have been delayed at de- 
tendant's 


* * 
* 


requelt ; 


hougli coun . 
4 termanded ; 
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fendant's requeſt. Boſworth v. Philips, Blac. 784. Blau 
v. Darley, 3 D. & E. 530. 


or by injunc- Thus if defendant ſuſpends the cauſe for a year by x 
ron 3 * injunction, and afterwards plaintiff ee * 
without a term's notice, and obtain a verdict, coun 
will not ſet it aſide. Hayley v. Riley, Do. 71. By. 
worth v. Philips, Blac. 784. 


or by ſpecial a- So if proceedings have been ſtaid by agreement for: 

toe anc limited time to enable defendant to pay the debt, on de. 

ties. fault of which plaintiff was to proceed; this is out q 
the rule of court, and in ſuch cafe, at whatever ſtag: 
of the cauſe the agreement might be made, the proceed. 
ihgs may be renewed at the expiration of the time with- 
out a term's notice, elſe it would, in effect, be a ſtar 
of proceedings for a whole term beyond the time agreed 
on. Watkins v. Heydon, Blac. 762. 


SV. B. When Plaintiff is compelled to give Notice 
of Trial. 


1 By the practice of the King's Bench, altho' iſſue ma 
give notice. e joined early enough in the term for plaintiff to give 


notice of trial for the fittings after or for the next aſſies 

2 he is not bound ſo to do; the rule being, that no notice 

Not tune vext of trial need be given until the term ſucceeding that i 
windy which iſſue was joined. Hall v. Buchanan, 4 D. & E. 


734 


But in the Common Pleas, plaintiff muſt give notice 
of trial the fame term, if iſſue is joined early enough 
in the term to give ſuch notice :. Frampton v. Pay: 
1 C. B. T. R. 65. ; but he has the whole of the neut 
terin after iſſue is joined to try his cauſe in. Baker ". 
Newman, 1 C. B. Tr. 123. 


In C. B. other- 
wile, 


_—_ 2 Notice of trial muſt be given by the plaintiff, 50. 
d "aka ig withſtanding a ſpecial day is fixed for the trial by rule d 
I court. Ellis v. Trufler, Blac. 798. 


or plaintiff hath And although the plaintiff hath undertaken peremp- 
torily to proceed to trial at the next aſſizes, yet it, is ne. 


ceſſary for him to give notice of trial: aud if * 
b | 2 


undertaken per 
emptotily · 


Se 


ste. I.] FROM ISSUE TO TRIAL, | 4 


And countermanding ſame, &c. 


ſuch notice defendant attends with his witneſſes, &c. 
and plaintiff does not proceed to trial, and defendant 
afterwards obtains judgment as in cafe of a nonſuit, he 
will not be allowed his coſts for attending and ſubpœna- 
ing witneſſes and the like. field v. Meels, 1 C. B. 
T. R. 


7 7- www 


C. Of the Form of the Notice, and to whom C. 
to be given. 


In (naming the court, } between A. B. plaintiff, and 
E D. defendant. | 

Take notice of trial in this cauſe for the ſitting after this pre- Of the form of 
ent Hilary term, to be holden at Weſtminfler Hall in and for the the notice, 


tar county of Middleſex, (or as the caſe may be,] ſpecifying if it be how and to | 
ec le ger, auhen and where to be holden, as for the next aſſizes __ bg 


to be held at in and for the county of 
| Your's, &c. 
To ———, defendant's attorney. Plaintiff's attorney, 


This notice may he given on the back of the iſſue, on back of iNue 


r afterwards on a ſeparate piece of paper. or picce of pa- 
Per. 


ies, There is no ſettled preciſe form of notice required, No preciſe forgg 
otic tes ſuffcient if it appriſes defendant with certainty requiüté. 
- 5 hat plaintiff means to proceed to trial; it is indifferent 


iether he ſays, I renew or I continue the former notice, 
even though the former notice be a bad one and not ca- 
pavle of continuance, provided there be ſufficient time, 
_—_ to the rules of the court, given by the laſt no- 
ce. te v. Steventon, Blac. 1298. 


At the back of the ifſue was written, Take notice of Not ſo ſtric in 
al at the next aſſizes; and, though there was no date form if on iſſue, 
county or attorney's name mentioned, yet, being in- 

red on the back of the iſſue, the court held it good, 

it that it would not be ſo on a ſeparate paper. Hen- 
wy v. Roſe, Str. 1237. 


1 plaintiff concludes to the country on defendant's When Lager: A 
ale may give notice of trial on the back of the on e Pes. 
chou Ladung, C. B. Trin. 2 Geo. 1.; and, if the ſpecial plea inge aud lor 
} lach alterwards waived and general iſſue given, the notice what it ſhall 


E e which {6 


110 


To whom no- 

| rice of trial to 
be given; 

to the attorney; 
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which was given on the ſpecial iſſue ſhall ſerve for the 
trial of the general iſſue, 


Notice of trial upon the iſſue ſhall ſerve for notice of 
exccuting a writ of inquiry if. the book 1s returned with 
a demurrer, Hil. 8 G. 1. B. R. Hil. 6 G. 1. C. B.; bu 
then plaintiff ought to give notice of the time and place 
of executing the inquiry. 


Notice of trial muſt be given to defendant's attorney, 
or his agent, if he has appeared, or is known, Lev, 
Bradford, Bar. 300.; but, if not known, it may be 


eo defendant; given to the defendant himſelf. Harding v. Stafford 


to the agents 


Attorney muſt 
acquaint his 

chent thereof, 
or attachment 


will go. 


D. 


Of continuing 
notice of trial. 


Say. 133. Higgins v. Stewart, Cooke 62. 


If the notice of trial be given on the iſſue book, i 
mult be given to the agent in town, becauſe the iſſue c 
be delivered no where but in town; but, if given after 
wards, it may be given either to the attorney in the 
country or the agent in town. So may countermand 


of notices of trial, or notices of executing writs of in- 


quiry, or countermands. Tafhburn v. Havelock, Bat 


306. 


Defendant moved the court for an attachment again 
his attorney for not acquainting him that he had received 
notice of trial, whereby plaintiff obtained a verdict wii. 
out defence. It appeared, on thewing cauſe, that tit 
omiſſion was owing to the neglect of the attorney's 
agent; but the court held zhat to be no defence for ti: 
attorney, as he is anſwerable to his client, and his agen 
to him; the party in this caſe ought not to be put to 
action, but the matter ſhould be determined in a ſunt 
mary wav. Let an attachment go. Collins v. Cui 


Bar. 37. 
D. Of continuing Notice of Trial. 


By R. Mich. 1654. C. B. and N. on R. in 4 Au" 
B. R. if notice of trial be given in London or Middle. 
ſex for one ſitting, and plaintiff be not prepared to 5, 
ceed, if he give notice before that fitting that he v 
try it the next ſitting, that ſhall be held a conver 
notice. 5 


- 0 
46> 


Sec. II.] FROM ISSUE TO TRIAL, 5 


And countermanding ſame, c. 


The idea of continuing notices of trial aroſe from the Its origin. 
above rules; which allow a plaintiff who has given 
notice of trial at one ſitting, (but finds himſelf unpre- 
pared,) to give freſh notice for the next ſitting, though 
the intermediate time ſhould be leſs than the rules of 
the court require upon an original notice; but the word 
continue is not to be found in the rule, ſo that it is not a 


technical term, but a mere colloquial expreſſion. Bt 
v. Steventon, Blac. 1299. 


A continuance, therefore, operates as a ſhort notice lts operation. 
of trial; for if there be time to countermand and give 
freſh notice, there is no occaſion for a continuance. 


Notice of trial, therefore, can only be continued in When continu« 
cauſes to be tried in London or Middleſex, as well, in- ace can be 
deed, by the words of the rule, as by the reaſon of the OY 
thing; tor in a country cauſe, if not tried at the firſt aſ- 

{izes, there is time to give freth notice before the next. 

do it can only be (properly ſpeaking) from one ſitting 

in term to the next, or from the laſt ſitting to the ſitting 

aſter term; and not from the ſittings after term to the 

littings in the following term, as in ſuch caſe there is 

time to give freſh notice, Prac. Reg. 396. ; but yet 

rank where ſuch notice of continuance was given, as the time How operate as 
* f . - © freſh notice. 
eived was ſufficient, the word continue hs, . not to vitiate 


with it, and therefore it was deemed good. Boys v. Twiſt, 
ac Bar. 292, | 


rey! — 2 * . * . ' ' 
or the The plaintiff cannot continue his notice of trial a ſe- Nb continuance 

; age cond time; that is, he ſhall give ſhort notice of trial but a ſecond time. 

to hi vuce, 46, Green v. Gifford, Str. 11 19. | 

a ſum n : f N ; 

75e Notice of continuance muſt be delivered within the At what time 


ſame time as notice of countermand. Str. 1119. to be deliveted. 


There muſt therefore be two days notice of continu” 


ance, Monday for Wedneſday. Price v. Bambridges 
Bar, 29). 


+ Aut Plaintiff's attorney gave notice as follows: I hereby cannot conti- 
VLG, countermand my notice of trial given for the ſecond ſit- nue after coun» 
0 * ung within this term, and continue the ſame till the termand. 
= third fitting, &c. ; defendant made no defence, and 


moved to ſet atide the verdict. Per cur. after a notice 


1 Le 2 is 


412 | OF THE PROCEEDINGS Ich. IX, 
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is countermanded it cannot be continued, the verdict 


muſt be ſet aſide. Smith v. Hoff, Bar. 3or. 


A good continu- Proper notice of trial was given and countermanded ; 
eee _ a ſecond notice was given, but therein the name of the 
will not avail, Cauſe was omitted, The ſecond notice was afterwards 
though a for- continued, and the name of the cauſe inſerted in the 
8 continuance, and thereupon the cauſe was tried. The 
given. court was of opinion that the ſecond notice, being bad, 


could not be helped by the continuance, and ſet aſide the 
verdict. 


The form of notice of continuance may be as follows: 


Form of conti- Mr. 


— Take notice, that I do hereby continue the notice of trial given 
you in this cauſe for the firſt fittings in this preſent Hilary term t 


the ſecond ſittings in the ſaid term. Dated day of 
To Mr. Yours, oc. 
Defendant*s attorney. T. S. plaintif}*s attorney, 
E. E. Of countermanding Notice of Trial. 
Of ee If the cauſe is to be tried at the ſittings in London ot 
gs De Weſtminſter, and defendant reſides within forty miles of 


London or Weſtminſter, two days notice of counter- 
mand before it is to be tried, is ſufficient. 


When notice But if the cauſe is to be tried at the ſittings, and de- 
13 fendant does reſide above forty miles, then ſix days no- 
| tice of countermand is neceſſary. 14 G. 2. c. 17. 


In all country cauſes to be tried at the affizes, 1 
days notice of countermand is neceſſary. 14 G. 2. ( 17: 
'The above is the time in both courts. 


Different from But before the above ſtatute of 14 G. 2. the practice 
the old practice. as to the time of countermanding in country cauſes ws 
very different. In C. B. two days before commiſſion 
day held good, Goodright v. Hoblyn, Bar. 298, ; a 
in K. B. tour days before the athzes. T7 hreloct v. Hum: 
phreys, Str. 849. 5 


20 ti 
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And countermanding ſame, oc. 


The two or ſix days of countermand, as above, are How the days 
to be reckoned one incluſive and the other excluſive. reckoned. 
Str. 849. MWhitleck v. Humphreys. 


: 8 | 

$ No ſuch notice muſt be given on a Sunday. Dig/tton Not given on 

2 v. Dalton, Cook 15. | Sundays. 

£ | 5 _ N 

| But in C. B. notice of countermand, in a town cauſe, Whether Satur- 


c given on Saturday for the Monday was held good. Sr day for Monday 
„ed v. Thomſon, Prac. Reg. 395. But Mr. Impey, good. Q. 
in his Practice of C. B. 331, doubts its regularity. 


A countermand of notice of trial may be given to the To whom to be 
utorney in the country. Tafhburn v. Havelack, Bar. 306. Siveu. 


1 The form of notice of countermand. 


In the (mention name of court) A. B. plaintiff, and 
2 C. D. defendant. 0 N Plain, 
Take notice, that I do hereby eountermand the notice of trial Form of coun. 
given you in this cauſes Dated, &c. | termand. 
Yours, &c, T. S. plaintiff*s attorney. 
To Mr. W. S. defendants attorney, 


After trial and verdi& for plaintiff, defendant moved Q What a wai- 

to ſet it aſide for irregularity in notice of trial; but he V7.2 Euler 
had, ſince the verdict, given a rule to tax coſts thereon. 
Gould and Nares Juſt. held that to be a waiver of the 
regular notice; but no opinion was given thereon, as 
the officers of the court doubted, and judgment was given 
on another point. Fre v. Steventon, Blac. 1298. 


If plaintiff give notice of trial, and does not proceed When new ne- 
on that notice, by going to trial accordingly, or conti- "<< necellary : 
nuing, he cannot try the cauſe without new notice as be- 
fore, unleſs by conſent or rule of court. R. M. 1654. 


But if cauſe was made a remaret, no occaſion. for When not, 
aw notice, defendant is bound to attend till it is tried. 


F. Of Coſts for not proceeding to Trial. I. 


In caſe plaintiff gives notice of trial, and does not Of cofts for not 
52 to tial accordingly, the defendant upon motion ſhall 3 to 
be 
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have his coſts of attendance, &c. taxed, unleſs the plain- 
tiff countermand his notice in convenient time, or thew 
cauſe to be allowed by the court in excuſe of ſuch coſts, 
N. on R. Mich. 1654. | 


will Nay bre. If plaintiff gives notice, and does not proceed to trial, 


ccedings on whereby coſts are taxed for defendant, and afterwards 
ir-!\; notice till gives freſh notice, (perhaps with deſign to put defendant 
dog of firſt ara to further coſts,) yet the court will not ſtay the trial 
paid. x . ; S 4 : 

till the firſt coſts are paid, (except in ejectment,) be- 
cauſe the detendant has remedy for them; and if the 
plaintiff ſhould not try the cauſe purſuant tc his tecond 
notice, the defendant will again have cofts. and the 
like remedy to obtain them. N. on R Mich. 4 Ann. 
but ice the caſe of Smith v. Lidcot, poit . 


In what ps If. defendant enters a ne recipiatur, coſts are to be paid, 
and by whom becauſe the default is in plaintiff in not entering his 
coſts to be paid. : a | 

\, - +-- Cauſe in due time. Duel v. Stow, P. R. 405. 


If both plaintiff and defendant give notice of trial, 
and neither go on to trial, both will be entitled to colts, 
Reading v. Grafton, P. R. 405. | 5 


Executor liable. An executor plaintiff is liable to theſe coſts, as well 


as other plaintiffs. Ogle v. Moffatt, Bar. 133. 


If a cauſe goes off pro defectu juraterum, or at a fu- 
ture trial defendant obtains a verdict, he ſhall be al- 
lowed on taxation the coſts of the firſt attendance, &c. 
as either plaintiff or defendant might have prayed a talcs; 
and this in both couits. Sparrow v. Turner, 2 Wil. 300. 


# 


When coſts not 
allowed, if a | 
countermand. coſts allowed. 


If any oxcuſc. Or if plaintiff can ſhew a reaſonable excuſe. 


But if there has been a regular countermand, no 


As where it appeared that one material witneſs was 
ſerved with a ſubpœna, and could not attend, and ano 
ther was diſabled by a fall from his horſe, plaintiff not 
being guilty of any wilful default. Ogle v. Miffatt, 
Bar. 133- Or that two of his witneſſes were ditabied 
by the gout. Jones v. Stephenſon, ib. 310. | 5 


fr 
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tune. 


FROM ISSUE TO TRIAL. 


And countermanding ſame, &c. 


Coſts not allowed for a witneſs who ſet out before 


Nor where the cauſe is made a remanet, or referre 
unleſs agreed to abide the event of reference. Bracher 


v. Cotton, Cook 131. 


A pauper not liable to ſuch coſts, but you may move 
Taylor v. Lowe, Str. 983. 


to diſpauper him. 


countermand of notice of trial, which was given in 


Heſter v. Hall, Bar. 307. 


If defendant obtains a rule for coſts for not going to 
trial, he ſhall not have a rule for judgment, as in caſc 


of a nonſuit. 


But if any ſubſequent laches is made, a judgment as 
in caſe of a nonſuit may then be applied for. | 


Ogle v. Moffatt, Bar. 316. 


If defendant wiſhes to move the court againſt plaintiff 
for colts for not procceding to trial, proceed as follows : 


In B. R. 

Prepare affidavit, ftating, 
% That the action was com- 
* menced in Michaelmas term ; 
* that in Hilary term iſſue wes 
* joined, and notice of trial 
given thereon for the fillings 
* after the ſaid term; and 
* that plaintiff did not pro- 
* ceed to trial, nor counter- 
* mand ſuch notice.” 


Give brief to counſel, with 
efidavit annexed, to move for 
rale, wohich is granted in firſt 
rnftance, fre 105. Od. Get rule 
from clerk of rules, and an ap- 
pointment from maſter to tax the 
%; if mt paid on di mand, 
made by defendant's aitirney on 
Plaintiff himjelf, move fer an 
allachment (on affidavit * of 


ſuch 


In C. B. 

Get treaſury 1 ule of ſecondary, 
or give brief to ſer jeant, with 
10s. 6d. fee to move for rule, 
which is granted of courſe; au 
affidavit is not neceſſary in the 
firſt inflance. Get appointment 
of prothonotary to tax coſts, and 
ſerve the ſame with copy of 
rule on plaintiff's attorney. A 
the time of attending prothono- 
tary, agreeable to appointment, 
carry an affidavit ſimilar 10 
that in the K. B. and proceed 
in the ſame after taxation of 
cofts, to demand ſame of plain» 
tiff, and on refuſal to make 
aſfidavit * thereof, and move 
for artachment for not paying 
coſts, in purſuance of prothono- 


tary's allocatur: /erjeant's fee. 


10s. 6d. . The attachment is 
ſigned 


* Form of affidavit. 


A. B. of, &c. and E, F. of, &c. 6 
firit this depencnt A. B. for bimſelf faith, That on Monday laſt he did vie. 


* 
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q If cauſe be a 
7 remanct. 


How to proceed 
for coſts for not 
going trial, 


as 


ſevernl.y make oath, and fay, and Form of affdz- 


** 


How rule may 
be drawn up · 


By whora affi⸗ 
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fuch demand and.refuſal,) for figned by the prothonotari?, 
not paying coſts, agreeable to and is made returnable on 4 
the maſter's allocatur. It is day certain; the proceeding; 
abſolute in firſt inſtance. and are by original. 

when obtained muſt be carried 

to the crown office, where at- 

tachment will be made out; , 

your own officer will execute it; 

Pay him one guinea, | 


The demand of coſts to be paid, muſt be at the ſame 
time the rule is ſerved. Britton v. Dickinſon, Bar. 120. 


The rule may be drawn up payable to the defendant 
or his attorney; but if payable to both, and the money 
on demand is refuſed, the. defendant and his attorney 
muſt join in the affidavit for an attachment. 


When the coſts are taxed, a demand muſt be made 
by the defendant, if the rule is payable to him; if to 
enher him or his attorney, eicher may make the de- 
mand; but, in ſuch caſe, both ſhould join in the aff- 
davit, the one {wearing to the demand and reiutal, and 
the other negativing the receipt of the money. mp, 
C. B. 339. 


The affidavit “ for an attachment muſt be drawa 
with correCtneſs. | | 


It muſt ſtate that the defendant was ſervad perſonally 
with a rule, and that the original was thewn to hin: at 
the ſame time. Ne King v. Smithies, 3 D. & E. 351. 


It muſt ſhew the day of ſervice and demand preciſe- 
ly “ on or about tuch. a day,“ not ſufficient. Brett: 
againſt Madam, 2 Wil. 27. 


perſonally ſerve the above named plaintiff with a true copy of the 
rule, and the maſtce's (or prothonotary's) allocatur thereon, hereto 
annexed, and at the fame ume ſbewed'..um the ſaid original rule, and 
allocatur thereon; and that he this deponeut then demanded of him 
the colts allowed by the maſter (or prothonotary) on the faid rule, 
but that the ſaid plaintiff did not then, nom at any time ſince, pay the 
ſame to this deponent ; and the fame now remains unpaid to thi, de- 
ponent, And this deponent E. F. for himſelf, ſaich, That he hath 
not received the ſaid coſts, or any part thereof, but the ſame now te- 
mains due and unpaid to this deponent. 
* See preceding note. NE 


But 


817 


3.10.) FROM ISSUE: TO TRIAL: 117 
And counter manding ſame, c. 


But it may be amended if inſufficient. 7b. It may be 
amended, 
Defendant moved, that plaintiff might not go on to where court 
trial without firſt paying the coſts of a former notice. will ay pro- 
The court at firſt ſeemed to think, that defendant ought gs * 
to have applied by way of attachment for the plaintiff ee e e 
not paying coſts; but yet, as it appeared the plaintiff out attachment. 
was already in cuſtody, ſo chat the attachment would be | 
but of little ſervice, the court made a rule to ſhew cauſe 
why he thould not be hindered ; which was afterwards 
made abſolute. Smith v. Lidcote, 1 Barn. 44. 


Nt 
J 
4 we ' SECT1oNn III. 
5 Of carrying down the Record by Proviſo. 
e- 
f. It is in general true, that the defendant in any action in what caſes 
nd ;3 not entitled to a writ of A/ privs unleſs the plaintiff to be had. 
p. has made default in proceeding to trial; but in every 
action wherein the defendant is equally an actor with 
5 the plaintiff, as in replevin, prohibition, and quare im-. 
je47t, the defendant may ſue out a writ of ui privs al- 
ly though plaintiff has not made ſuch default. 9 
at And this is called carrying down the record to trial Why ſo called. 
l. by proviſo ; becauſe in he denire facias directed to the 
| !her:t}, chere is a proviſo to the following effect: And 
{es have there the names of the jurors and this writ ; pro- 
(144) w1ded always, that if two writs ſhall thereupon come to 
you, one of them only you return and execute,” &. 
the 
— By ſtat. 7 & 8 Wm. 3. c. 32. if any defendant be Of the flatute 
and minded to bring the iſſuè to trial, (when, by courſe in 7 & 8 Mm. 
In any of the ſaid courts, he may lawfully do 4 ſame b 
the ''501/5,) he may of the ifſuable term next preceding . 
* mended trial to be had at the next aſſizes, ſue out a new 
mo vue facias to the ſherift by proviſo, and proſecute the 
"ane by writ of habeas corpora, or diſtringas, with a niſi 
Buy Fun, as though there had not been any former venire 
u 


ſucd 
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ſued out or returned in that cauſe, and ſo toties quoties a 
the matter thall require. 


Formerly uſual Formerly, therefore, trial by proviſo was the only 
ce. way defendant had to get rid of an action if plaintif 

neglected carrying the record down to trial.” And this 
was done by obtaining a rule upon ſuch default n.ade 
by plaintiff, for record to be made up by proviſo. 


Now ſuperſeded But now the old mode of trial, except in certain 
by Rat. 14 C. > cafes, is ſuperſeded by the more ſummary mode ct 
moving for judgment, as in caſe of a nonſuit : which 
remedy, in caſe plaintiff does not proceed to trial, ac- 
cording to the practice of the court, is given by ſtat, 
14 Geo. 2. c. 17. 


but only in cer. I ſay it is ſuperſeded, except in certain caſes, for the 
tain caſcs. ſtatute does not extend to all cafes, but only to those 
| wherein plaintiff has been guilty of a default in ng 
proceeding to trial, and wherein defendant at common 
law was entitled to try by proviſe, by reaſon of ſuch 
; arfault, TIL, 


When ſtill ne- In all caſes, therefore, where both parties are aQtor;, 
ceflary, and where defendant, in the firſt inſtance, is entitled b 
try by provi/2, defendant muſt ſtill reſort to trial by 5. 
%%, and cannot have judgment as in caſe of a nonſuit; 
for in ſuch, plaintiff is no more obliged to carry down 
the record than defendant ; as in actions of replevin. 


Jones v. Concunnou, 3 D. & E. 661, | | 


if both parties 
are actors, 


„n Aatute has So wherever the ſtatute has been once complied with, 
been complicd though a ſubſequent default ſhould be made by plaintif, 
Ss defendant muſt refort to his common-law remedy d 
trial by proviſo. | 


and record once Now the ſtatute is complicd with, by the plaintif 
carried down. having once carried down the record to trial. 


In all cafes, therefore, where this has been done, 
though the cauſe was not determined at the trial, aut 
it may be neceſſary for the final decition to carry it dow 
again, yer if plaintiff ſhould neglec;, ſo to do the 3 

bs ; co 


* 
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been obliged to give, R. Eaſt. 1651, Swale v. Leaver, 
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cond time, defendant cannot have judgment as jn caſe 

of a nonſuit, but muſt reſort to the trial by proviſo ; as 

where plaintiff was nonſuited at the trial, but nonſuit 

was afterwards ſet aſide, and plaintiff neglected to go 


to trial again. The King v. Pippett, 1 D. & E. 492. 


So where the cauſe was made a remanet by and 
conſent. Newburn v. Langley, 3 D. & E. 1. 1 


So where plaintiff obtained a verdict, but the verdict 
was afterwards ſet aſide, Porzelius v. Maddocks, C. B. 
T. N. 10. 1 e 


Trials by proviſo, therefore, are ſtill frequently ne- 
ceſſary. „ „5 


To carry down the record by proviſo, a rule for that Rule for trial by 
purpoſe mult firſt be obtained“ Fiat niſi prius per pro- Proviſo. 
viſo % querens fecit defaltam, which is given by the 
maſter ac the back of the iſſue, and entered at clerk of 
rules. Decdſon v. Taylor, Str. 1055. 


But this rule need not be got before notice of trial is When it muft 
given; it is ſufficient if defendant has it any time be- be obtained. 
tore the trial; for the only uſe of it is, that if two re- 
cords are carried down to trial, the one by plaintiff and 
tlie other by defendant, the former only ſhould be tried. 
lhe King v. Pippett, 1 D. & E. 696. 


- Indeed, in criminal trials, where the defendant carries Notice in crimi- 


Pau by proviſo, no ſuch rule is obtained at all. nal caſes; 


And in the caſe in Str. 1055. above cited, though otherwiſe in 
nonſuit was ſet aſide in a civil cauſe for want of ſuch civil. 
rule, yet it was then ſaid to be the old practice, but 
generally diſcontinued. In the cafe of Proude & Milli- 
mo, before that period, trial was ſet aſide for want 
thereof. 1 Barn. 18. 


lf defendant proceeds by proviſo, he muſt give the What notice of 


ſame notice of trial in all caſes, as plaintiff would have trial neceſſary. 
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Court, on mo- There was an iſſue directed by the court of chancery, 


/ 
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C. B. P. R. 388. ; and if after notice he does not pro. 


ceed to trial, nor countermand in due time, he is liabe 
" pay plaintiff his colts. Tue King v. Pippett, 1 D. & 
696. | 


If both parties 
give notice. 


If defendant gives notice of trial by provi/o, and plain. 
titt alſo gives notice, and neither of them proceed, both 
ſhall be entitled to their reſpeCtive coſts. Reading x, 
Grafton, P. R. 305. | 


tion, will uf. which defendant was deſirous of trying, but which (i 
ter detendant to i 


carry down re- Was ſuggeſted) plaintiff wiſhed to delay; and, on tha 
cord to try iſſue ground, | 
out at chancery', ; | 

Gibbs moved, that the defendant might be at libeny 
to carry the record down to trial at the next afſizes; 
obſerving, that by the common law defendant could 
not carry it down by proſe. | 


The court thought the application, reaſonable, and 
granted the rule abſolute in the firſt inſtance ; ſaying, 
that the plaintiff would not be damnified by it, for that 
i he choſe to take the record down himſelf, the coſts of 
this application muſt be paid by defendant. Hump; 
V. Rowley, 4 D. & E. 767. | | 


vECTION IV. 
Of putting off the Trial. 


. * 9 . . 8 14 
Trial, when it There is no crime ſo great,“ ſaid Lord Mansfield 
may be put oft, (Blac. 514.) ** nor proceedings ſo inſtantaneous, but 

that upon ſufficient grounds the trial may be put off. 

But of this fufficiency the court will be firſt well ſatistics. 
Uſual ground, The moſt uſual ground is the abſence. of a mate! 
abfence of wit witneſs, and even in this inſtance it is only allowec 
els. +» | ; PET FL 2% Ie oo 

under particula: reſtrictions, 


Of the aſſidavit There muſt be an affidavit of the fact; and thereby“ 
luck cle, muſt appear, 1ſt, That the witnels is really a materia 
one for the defendant in the cauſe; 2d, That tit 

party who applies hag not been guilty of any neglect in 

procuir; 


8E 
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procuring him ; and 3dly, That there is a reaſonable 


ro- WW expectation of his returning by the time to which the 
ble trial is prayed to be put off. | 
& | 


iſt, The mere ſwearing that the witneſs is a material 1ſt, It muſt be 
witneſs, as deponent believes, without any thing fur- worn witnels 


Ns ther, was held inſufficient, Gray v. Halton, Bar. 437. nn 
oth And even where the affidavit was, That A. B. and 
1, C. D. are material witneſſes for defendant in this 
« cauſe, without whoſe evidence defendant cannot ſafe- 
« ]y proceed to trial, as defendant is adviſed and verily 
Ty, « believes,” was held bad; becauſe the belief ſeemed 
(i to go through the whole, as well to A. B. and C. D. 
that being material witneſſes as to the other neceſſary part 
of the affidavit, that the party cannot ſafely make de- 
ſence without their teſtimony ; the former part, re- 
ny ſpecting A. B. and C. D. being material witneſſes, 
des; ought to be poſitively ſworn ; belief as to it is not ſuffi- 
oull cient, but as to the latter part it is. Day v. Samſon, 
Bar. 448. 
and The uſual way, however, now of making this part 
ing, of the affidavit is, That A. B. of, &c. is a material 
that * witneſs for him this deponent in the ſaid cauſe, as 
8 of he is adviſed, and believes to be true, and that he can- 


pag! not ſafely proceed to the trial thereof without the 
* teſtimony of him the ſaid A. B.“ See form of affi- 
Cvit, poſt. 


2d, Party applying muſt have been guilty of no laches. 2d, Party muſt 


have been 
Where it appeared that the witneſs who was ſworn e Be 


| to be a material witneſs went out of town or abroad, RIO 
fel after the notice of trial was given, the court would not 
| but put off the trial for it, as the defendant might have ſub- 
off. pena'd him in time. Bourne v. Church, Bar. 442. 
sned. 
term 3), There muſt appear reaſonable expedlation of 3d, There mut 
Wee Witneſs's returning in time. be reaſonable 


expectation of 


. : : his return. 
Where the witneſſes are foreigners, ſpecial ground 1; _,, lurcignes- 


eb! ast to be ſhewn of the probability of their return, as 
terne preſumption is, that they will not come back. $0 
* * 


— — ; 
2 oY = a 
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if they are in the army, and cannot come without ſpe. 
cial permiſſion ; or, in general, if they are gone 9 
reſide abroad, or the like, ſpecial reaſons ſhould be 
aſſigned why they are likely to return. Rex v. D' Em, 
Blac. 51 5. | 


For the above caſes differ from the ordinary caſes 
Engliſh witneſſes being accidentally gone abroad, or gone ( 
for a ſmall time only, and expected to return to their 
own country, their natural home and reſidence, N. 


Bur. 1516. 
| T 
If gone abroad Ant even in thoſe caſes, if the witneſs is likely to ſtay c 
3 of any time, as where one was gone to the Eaſt Indies for f 
eighteen months, court will not grant rule % on common [ 


affidavit, but defendant muſt make a ſpecial caſe, ſtating 
the nature of the demand, and what it is the witne 


can prove; which, if the court do not think ſufficient, 1 
1 they will not put off the trial. Lord v. Cooke, Blac. 436, r 
1 i . | / 
„ If any ſuſpicion If the uſual form of affidavit is obſerved, and ther: 
1 in the cafe. js no ſpecial ground of ſuſpicion, the rule goes of courſe 
we but if there be ſuch ground, it is refuſed, unleſs the pa t 
1 will go into further and minuter circumſtances ; or it i # 
ul it appear that there is an affected delay, the rule is a0 t 
9 then refuſed. Rex v. D' Eon, Blac. 514. 
* For men take ſuch latitude to ſwear in the common Wi ? 
| form, that where a ſuſpicion ariſes from the nature © 4 
the queſtion, or from contrary affidavits, the court wil C 
examine into the ground upon which the delay is aſx, 0 
and this both in criminal and civil cafes, 10. Bun | 
1514. 
an may make Tt was formerly held, that defendant himſelf mul, V 
lng and that no third perſon could make the affidavit, L. 
ter v. Uppington, Bar. 437. : 
8 


But this ſtrictneſs was afterwards diſpenſed with, 2 
there were many caſes where a third perſon could ſwe?! 
a witneſs to be a material one, and defendant him! 
could not; as where a factor ſells goods for his princi- 
pal, and employs a porter to deliver them, the . 

cnows 
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knows the porter to be a material witneſs, but the prin- 
cipal does not. Day v. Sampſon, Bar, 448. 


But generally ſpeaking defendant muſt make affidavit, 


The motion for putting off the trial ought to be made When motion 
two days at leaſt before the day of trial. Bourne v. © be made. 
Church, Bar. 442. Sellon v. Chamberlayne, Bar. 444. 

Roberts v. Kilſborough, Bar. 448. 


But when it appeared the fact of the witneſs being Exception to 
material, did not come to defendant's knowledge time rule. 
enough to move two days before the laſt day appointed 
for trial, it was put off, though cauſe was called on and 
made a remanet by conſent, |," v. HFlitlock, Bar. 452. 


The uſual practice is for the trial to be put off till the To what time 
next term, and not for a longer period; when plaintiff trial generally 
muſt apply again, if he finds it neceſſary. Stratford v. put off, 
Marfhall, Bar. 440. 


In the above caſe, indeed, it was put off for a longer 
time, on affidavit that defendant would not return be- 
fore; but there is a note ſaying, that the common prac- 
tice was otherwiſe, 


On motion to put off a trial, the court ſuffered aſffida- Affidavirs read, 
vits to be read taken before a vice-conſul abroad. Such tough not tak. 
: s en before com- 
athdavits are conſtantly received and read at the coun- miſlionet. 
cil board; nor is it reaſonable to expect that ſuch fort 
of afidavits ſhould be taken before commiſſioners. Co- 
v. Kennedy, Bar. 466. 


— . . . . . * 
But in other caſes, if juſtice requires it, the court Trial put off be- 
will put off the trial. caule attorney 
was ill. 
Trial was put off becauſe the attorney for defendant How to proceed 


was fo ill as not be able to attend. Hayley v. Gran, in ctainng rule 
Gy, 63 - to put off trial 


In K. B. it does not ſeem abſolutely neceſſary to give 
notice of the intended motion, as it 1s merely a rule to 
ſhew cauſe, but it is the beſt way to do ſo. In C. B. 
dotice and afhdayit of ſervice is neceſſai y. 


Notice. 
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Notice may be to the following effect: 


In A. B. defendant, againſt C. D. plaintiff. 


Form of notice © aþe votice, that this honourable court will be moved on 
of motion. 


next, or to-morrow, as thecaſe may be, or ſo ſoon after as coun. 
fel can be heard, that the trial of this cauſe may be put off unti 


next term, on account of the abſence of a material witneſs on be. 


half of defendant. Your's, &c. 


0 


Then prepare affidavit (which ſhould be made by de. Ps 


fendant, unleſs abroad or under ſpecial circumſtance) 
as follows, | 


In the A. B. plaintiff, and R. D. defendant. 


T. S. of, fc. the defendant in this cauſe, maketh oath, and 
faith, that iſſue was joined in this cauſe this preſent Hilan 
term, and that notice of trial was given for 20 laſt fitting; 
within the ſaid term: and this deponent further ſaith, that R. 
I. late of Sc. is a material witneſs for him this deponent in the 
ſaid cauſe, as he is adviſed, and believes to be true; and that 
he cannot ſafely proceed to the trial thereof without the teftimny 
of him the ſaid R. W. and this deponent further ſaith, that 
he hath endeavoured to find the ſaid R. M.; that he hath been 
to the houſe of the ſaid R. W. and was informed that he wet 
gone to Norwich in the county of Norfolk, and that he this di. 
ponent hath ſent there for the purpoſe ſub pænaing him; hut 
that the ſai R. W. is gone from thence, as this deponent hats 
heard, and verily believes to be true; and that he this den 
nent cannot get any information where ihe ſaid R. W is, but is 
informed, that he will be at home in two months; and that he 
this deponent expects io be able to procure the preſence of the Jaid 5 
R. W. within the firſt ſittings of next Eaſter term. 1 


Form of affida- 


vit. 
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Having obtained rule n,, ſerve copy on plaintiff 
vio attorney, ſhewing the original rule; and if no caule 
LI | thewn, make rule abſolute in uſual way, on affidavit 
M of ſuch ſervice. 
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SECTION V. 


Of making up the Record, ſuing out Fury Proceſs, 
entering Cauſe for Trial, and of Remanets. 


J. Of making up the Record for Trial, and 
paſſing ſame. | 

B. Of ſuing out Jury Proceſs, Venire, Di. 
tringas, Habeas Corpora Furatorum, &c. 

C. Of entering Cauſe for Trial. 


D. Of the Caufe being made a Remanet. 


The 17% prius roll, or record, contains all the plead- A. 
ings verbatim, awards of jury proceſs, and other things of making up 
in the courſe of the cauſe, engroſſed on a ſheet of record for trial, 
archment, with a double half. crown ſtamp; it is now 


made up by the attorney, though formerly by the clerks 
in court. | 


The fe prius record is made up in the following 
manner: 


In B. R. In C. B. | 
(When by Sill.) (When againſt indifferent per- How niſi prius 
Pleas before our Lord the Jions not privileged,) protho- record made ups 
ns at Weſtminſter, of Mi- notaries names. 
uaelmas term (the term in Pleas at Weſtminſter before If a country 


ie iſſue is joined,) in the Sir James Eyre knight, and cauſe. 
wrty-fourth year of the reign his companions, juſtices of our 

/ our Sovereign Lord Geerge Lord the King of the bench, of 
je Third, by the grace of God, Hilary term in the 34th year 
-c, and in the year of our of the reign of our Soverei 
ud 1794. Lord George the Third, by the 


grace, Sc. 


io, Mansfield © IV, ay. "I This —_ 2 
0 3 O. : e 10 go , a 
Puckinzhamftire, towit. Be = 5 time of entering 


iſſue; for which 


J 

remembered, Sc. (copy the  \ Buckinghamſhire, C. L. late ge. ante, ſec. 2. 
m andum and the whole iſe of Oc. gentleman, was D. of this chap- 
rom the iſſue or paper book attached to — R. R. of a ter . 

aan to the end of the plea, Ec. and whereupon the 

ard of the venire, ard day ſaid R. complaineth, that 

given, F f whereas, 
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given, Sc. (then enter another whereas, Sc. (to the end of 


placita in this manners) 


For the reaſon Peas before our Lord the 
why, in B. R. K. Wein; 4 
there is a ſecond 77g 4 eftminfter „ the 
placita, and not fer of Saint Hilary, (the 
in C. B. Sce ferm ili cauſe is tobe tried,) in 
Appendix N. e 34th year of the reign of our 
Sovereign Lord George the 
Third, by the grace, Sc. and 
in the year of our Lord 1794. 


(a) The return Buckinghamhire, to wit. The 
of the diſtrin- jury between A. B. by his at- 
mY in B. R. and torney, plaintiff, and C. D. 


— 10 C. defendant, of a plea of treſpaſs 
B. and which oz the caſe, (or as the cauſe of 
ſhould be the arion may he,) is reſpited before 
next return af. our Lord the King at Weſtmin» 
nm fter, until (a) unleſs his 
: MazeRhty's juſtices aſſigned to hold 
the aſſizes in the county afore- 

ſaid, Hall firſt come on 

(the day of aſſizes) at 
(the place where holden,) in 
the ſaid county, according to the 
form of the ſtatute in that caſe 
made and provided for default 
of the jurors, becauſe none of 
them did appear ; therefore let 
the fheriff have the bodies of the 
ſaid jurors to make the ſaid ju- 
ry between the parties aforeſaid 
at the ſame place: And be it 
known, that the writ of our 
ſaid Lord the King in this caſe 
upon record, was delivered to 
the under fheriff of the county 

aforeſaid, the day of 

(the 


Form of placita on the removal of the chief juſtice in term: Pi 
at Weſtminſter before Sir James Eyre knight, and his brethren, 0 
ces of his Majeſty's court of Common Bench, in fifteen days of El 
in three weeks from the day of aſter, and in one month from the . 
of Eaſter; and before Sir Henry Gould knight, and — Hes 
3 juſtices of the ſaid court, from the day of Eaſter, m 
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deai of the chief juſtice, or a: 


old record, in which caſe a je 


is reſpited here until (a) 


the i que and award of venire,) 


In this comt the placita : 
written but once, at the begin. 
ning, unleſs on a change * 0 


cond placita is written of ti: 
term in which the cauſe is tot 
tried; therefore a ſpace for ju 
placita ſhould be left. 


to wit. The jury beter 
R. R. plaintiff and C. L. la. 
of Sc. gentleman, is: 
plea of (as the caſe may b. 


unleſs our Lord the King's fi 
tices aſſigned to take tlie aſſu 
in the county aforeſaid, by fen 
of the flatute in ſuch caje mai! 
and provided, ſhall come bifn!, 
on (the day of the aſſize:,) a 
(the place where to be holden) 
in the county aforeſaid, for dt. 
fault of the jurors, becauſe nn 
came; therefore let the ſie! 
have the bodies of the feos 
perſons mentioned in the part 
annexed to the writ of haber 
corpora juratorum: Aus 
it known, that the juſtice; hi 
in this ſame court in tis tum 
delivered a writ thereup# ' 
the deputy of the ſheriff of * 
county aforeſaid, to be exec 
in due form of law, &c. 


— 


weeks in Eaſter term, in the 34th year of the reign ot our S0 
Lord George the Third, by the grace of God, of Great Brit 
France, and Ireland, King, Defender of the Faith, &c - 


(the laſt day of the term the la ſt 
placita was of,) in this ſame 
term, before our Lord the King 
at Weſtminſter, to be executed 
according to law at his peril. 


2 If the cauſe is a town cauſe, to be tried either at How nif privt 
7 Weſtminſter Hall or Guildhall, record is ſame mutatis record made up, 
* mutandis, only jurata will be as follows: 1 
lac In B. R. In C. B. | 
Middleſex, to wit. The jury _ Middleſex, to wit. The jury 
I berwucen A. B. plaintiff, and C. between R. R. plaintiff, and 
"6 D. defendant, in a plea of C L late of , Ge. gen- 
” is reſpited before our Lord the tleman, in a plea of K 
* King at Weſtminſter until, &c. are reſpited here until in fifteen 
(the return of diſtringas,) an- days of the day of Eaſter, Fre- 
"rio. leſs the right honourable Lloyd turn of hab. corp. jur.) ane 
a Lord Kenyon, his Majeſly's chief Sir James Eye, the King's 
2 juſtice aſſigned to hold pleas be- chief juſtice of the bench here 
6 fore the King himſelf, Mall firft aſſigned by form of the Aatute 
2 rome, on ( the day of the in ſuch caſe, all come before, 
214 ſittings) at Weſtminſter Hall on Tueſday the day of 
ae] in the ſaid county, according to (the day of the fittings,) at 
fore the form of the flatute in that Weſtmin\.er in the great Hall of 
7 caſe made and provided for de- Pleas there, commonly calied 
WE fault of the Jurors, becauſe Weſtminſter Hall, in the ſaid 
ſeverd dont of them did appear. county of Middleſex for default 
7 part of the jurors, becauſe none of 
baden In a town cauſe, the ſcien= them did appear ; therefore let 
Aul dum at the end of the jurata the fleriff have the bodies of 
5 & omitted in B. R. the ſeveral perſons mentioned in 


ais te 


Gee. V.] FROM ISSUE TO TRIAL 
Of making up the Record, 


the panel annexed to the writ of 
habeas corpora juratorum 2 


eupin 1 

17 7 Ne And be it known, that the juſ- 

exec tires here in this ſame court in 

gc. this term, delivered a writ 
thereupon to the deputy of the 
Aheriff of the county aforeſaid, 

om; Va to be executed, Sc. 

hren, i. ö X | 

44 R.. the trial is in London inſtead of Weſtminſter 

— nM al, ſay the Guildhall of the city of London afore- 

ter, in hi » &c. 

WIT 

cat Brus 


Ff 2 When 


—_— 
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428 ' OF THE PROCEEDINGS, [Ch. IX. 


Of making up the Record. 


How niſi prius When the ſuit is in B. R. by original there is no me- 


record made up morandum at the beginning, as when by bill (for the 
when proceed- 


ings by original Teaſon of which, ſee ante, p. 353.) ; ſo that the record in 


in B. R. or by 
bill in C. B. 


A+ Is 


Of paſſing the 


record. 
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ſuch caſe is ſimilar to the common wa 
Common Pleas; and when the ſuit in 


in the court of 


B. is by bill, a: 


againſt officers, privileged perſons, &c. the record 1; 
then made up like the records in the King's Bench, 
(when by bill,) beginning with a memorandum, 


A. 1. Of paſſing the Record. 


In B. R. 


When the record is engrofſed, 
you make an incipitur of the 
zur on a King's Bench roll, eu- 
ter thercon the term iſſue is 
joined with warrants of attor- 
ncy for plaintiff and defendant, 
and part of memorandum of i/- 
fue; then take the record roll and 
the draft of the iſſue to the clerk 
of the judgments in the King's 
Bench office, who Twill enter it 
and mark them; to whom is 


paid for entering the iſſue, if it 


. does not exceed ten fheets, 38. Od. 


and for every fix more 1s. 


If the iſſue ſhould be of an 
ol] term, and entries not paid 
for, get number-roll of Mr. 
Edge, term iſſue is joined, 
make out docket for entry, and 
doket ſame with the clerk of the 


judgments, 


T he record being ready to be 
fealed, it muſt be carried to the 
niſi prius ce, where it is ex- 
amined, ſealed, and paſſed; for 
whech is paid 78. Od. for the 
firſt eight fleets, and 78. for 


every eight ſheets after, and Gd. 


to the ſealer; and on a country 
cauſe, if above three weeks from 
the 


[ H C. B 5 

IWhen the niſi prius record i 
prepared, it muſt be carried 
with wart ants of attorney t2 
clerk, who will mark it, then 
to the prothonotaries* office, wh 
will ſien record, for which pay 
13. and 28. a count for entering 
i/Jue, or 8d. per ſheet if ſpecia!, 
and no entries paid for, Il: 
clerk will give you a roll 10 fu. 
ter pleadings thereon to be dint 
at a future period; then go t6 
the clerk of the treaſury at the 
chief juſtice's chambers, wks 
will examine and ſee that tle 
jurata 7s rightly entered, and 
ſeal the record; pay at fittings 
18. at afſizes Gs. alfo 25. fi 
firſt three ſheets, and 4d. every 
other ſheet, and 28. 24. for ſeat, 
and 28. for a judge's wart ant, 
if it be three weeks after tern. 


The clerk of the treaſury Ly 
Reg. Hil. 2 & 3 Ja. 2. fall 
not fignor ſeal any record of nil 
prius unleſs the ſame hall tr 
firſt fiencd or ſtamped 9; tht 
clerk of the warrants; and the 
record is not to be ſig nedibefuc 
te iſſiue is entered. Dich. 

1654. 


R-cerdi 


# 


Sec. V.! FROM ISSUE TO TRIAL. * 


Of paſſing the Record. 
the end of term, 28. for judge's Records of niſi prius for 
evarrant. trials at the aſfſizes ſhall be 


ſigned by the reſpectiue protho- 

No record of niſi prius for notaries, and ſigned and ſealed 
tial of any iſſue at the aſſixes by the clerk of the treaſury, 
/tall be ſealed after the end of within three weeks after the 


three weeks after the iſſuable end of the iſſuable terms. Trin. 
terms, Trin, 31 Car. 2. 29 Car. 2. 


But now by 2 Jadge's order, for which you pay 25. 
the record may be ſealed at any time before the aſſizes. 


All the pleadings in the cauſe mult be regularly en- All pleadings 
tered on ui hrius record, the ſame as in iſſue or paper muſt be - "ar 
book; ſo that if there has been judgment of reſpondeas a ans 
ter in a plea of abatement, and defendant pleaded 
over, or if proccedings on a demurrer, they muſt be 
all fet forth; for which ſee ante, ſect. 1, of this chap- 
cr, Ld. Raym. 329. | 


— N 


r 


et If there are ſeveral defendants, and they ſever in If ſeveral de- 2 
1 plca, plaintiff may, if he pleaſe, enter a nol pros as to 3 and 7 
* one defendant, at any time before the record is ſent eee N 
5 down to be tried. Greeves v. Rolls, Sal. 457. be entered; 4 
the | | 


So if one plead bankruptcy, and the other a different ſo it one plead 
plea, plaintiff may enter no/-ros as to the bankrupr, bankruptcy. 
and proceed to final judgment againſt the other. Noke 


| and another v. Ingham, 1 Wil. 89. 
ti N 12 | 
je If one of the defendants die after iſſue joined and it one die, it 
3 before trial, it muſt be ſuggeſted on the roll by 8 and a be ſug- 
rs „W. 3. c. 11. ſ. 7. But if properly ſaggeſted on the & _ 26 8 
plea roll, though not ſo accurately ſet forth on niſt prius ; 
WY ecard, it is enough. See Far v. Denn, Burr. 363. 
Hall | | 
| : 25 If there be a variance between the iſſue book delivered How if there 
all le n paper, and the record of % privs, it ought to be be a variance 
by th mentoned or objeRed to at the trial; for if the cauſe arge _ 
nd tht © tried, the court on that account will not ſet aſide 3 8 
abefore erckét: and if the record of ni// prius had been wrong, 
Mich. die court would have amended it by the roll, after a 
5 and defence made. Lreman v. Alley, 2 Wil. 
7 cer d. Sor 


it 


36 or THE PROCEEDINGS. fen. N 
Of paſſing the Record. 


If the record of n prius agrees with the declaration 
delivered, a variation from the iſſue is not material, 


Sheply v. Marſh, Str. 1131. and 2 Wil. 160. 


, Though but a few years before it ſeems to have been 
eld otherwile. | WF: „ 


„ 


No defence was, made at trial hecauſe of a variance, 
(in iſſue delivered on a promiſlory note, the name of 
the indorſer was omitted, though inſerted on the re- 


So that now the jury may come from any part of the ra 
county where the cauſe is to be tried. 
| When 


: 7 


cord of niſi prius.) Rule abſolute to ſet afide the ver- f 
dict. Wreathock v. Bingham, Bar. 476. 
5 | 8 a 
The ſimiliter was left out in the iſſue delivered, 30 
though inſerted in the record of 2 prius verdict with- te 
out defence; and on a rule to ſet it aſide tor the va. tr 
riance, the court were of opinion, that no ftatute of 40 
jeofails extends to it, it is a material variance, and de. " 
fendant relied on it. Rule to ſet it aſide abſolute: , 
Rye v. Croſſinan, Bar. 476. So where it was left out Pp 
in record of u, prius. Cooper v. Spencer, Str. 641. 4 
| . \ 40 
S. B. Of ſuing out Jury Proceſs, Venire, &c. 1 
q : 58 | Feet 15 
1 ot ſuing out The intent of the venire and jury procels is to pro- re! 
1 jury proocſs, cure a jury to try the matter in iſſue between the par- ne? 
i-W CR ties. The writs are directed to the ſheriff, commanc- 
„ ATE ing him to caule a 8 tow come at the time and place the 
' Whence a jury therein mentioned. Formerly, indeed, the jury were 1 
I formerly came ; obliged to be collected from the very hundred or neigh- 2 
1 dourhood where the cauſe of action aroſe, de vice, {+ 
$8 az it in called. (tft © | 1 
* b : | | . tuy 
| mr: 
Wt bow aries 5 But by the ſtatute 4 and 5 Ann. c. 16, the ve | 4 
3 dtatute. is to be awarded of the body of the proper count) a, 
1 . where the iſſue is triable in civil actions (exceptin, = 
3 upon penal ſtatutes); and by 24 G. 2. c. 18, it is & the 
1 tended to aQions and informations on penal ſtatutes allo. a; 
1 
Wi 
Ig 
ji | 


7 


In B. R. 
The plaintiff*s attorney muſt 
make out torits of venire facias 
and diſtringas, which are on 
a 2s. bd. flamp each, and 
may be had at any law fla- 
tiomer's ready printed, price 
2s, 8d. Theſe crits are not 
10 be flened. Pay ſealing at 
ſeal office, 7d, each. 


If the cauſe be tried in Lon- 
dm or Middleſex, venire is to 
be teſted the firft return of 


term in aohich cauſe is to be 


12. tried, and returned fome return- 

of day before trial; the diſtringas 
* nuft be leſted on the return - day 
ite” f the venire, and returnable 
Ws the next return-day after trial. 


If at aſſizes, venire muſt be 
ried the firft returu-day pre- 
ceding the afſizes, and returu- 
avle the laft day of that term; 
. he diſtringas muft be teſted on 
the return-day of venire, and 
retunable the firſt return of the 


next term after the afſizes. 


If in London or Middleſex, 
the venire is taken out by plain- 
Fr attorney in order to be al- 
red him in coſt, but never 
«fed or ſealed. In London, 
earry diſtringas to one of the 
E; pay freriff for re- 
turning it 48. 4d. common; 
45. 8d. if ſpecial, In Mid- 
dleſex, carry ſame to the fle- 
iff's office in Took” s court; pa 
Were returning I 4s. 8d. 7 
m a country cauſe, venire is 
turned by g's 4 's deputy in 
tron and the di 
Wader Mer if in the country, 


ringas by the 


$xc.V.) FROM ISSUE TO TRIAL, 
Of fuing out Fury Proceſs, fc. 


When the record is engroſſed, proceed as follows; 


In C. B. 


The plaintiff”s attorney muſt How to pro- 


make out writs of venire facias ceed in ſuing 


A out jury proceſs 
which Mao 


and habeas corpora, 
are on a 28. Gd. lamp each, 
and may be had at any law ſta- 
tioner's price 28. 8d. The 
venire is figned by prothons- 
tary; pay him 1s. 4d. The 
habeas corpora 7s /figned by the 
clerk of the habeas corporas 
pay, when in London or Mid- 
dleſex, 28.; if at the aſſixes, 
1s. d. No precipe is made 
for the office on theſe writs. 


If cauſe not tried at time How the writs 
mentioned in habeas corpora, are to be teſted, 


you make out a new - writ, &c. 


If you carry the old writ to the 
officer you /ave 18. 1d. Pay 
ſealing at ſeal office, yd. each. 
If cauſe to be tried in London 
or Middleſex in term, venire ts 
ta be tefled the firft return of 
term in which cauſe is to be 
tried, and returned ſomo return- 
day before trial; the habeas 
corpora muſt be teſted on the 
return- day of the venire, and 
returnable the next return-day 
after trial. If after term, teſte 
of venire may be firſt day of 
term, and returnable laſt ge- 
neral return-day; and teſte of 
habeas corpora on quarto die 
poſt of return-day of venire, 
and returnable firſt general re- 
turn after cauſe tried. If at 
aſſizes, venire muſt be teſted 
the firſt return-day of the term 
preceding the afſizes, and re- 
turnable the laft day of that 
term; the habeas corpora muf? 
be teſted en the return-day of 
yenire, 


cours · 
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Form of veaire. 


OF THE PROCEEDINGS ; 


Ib. 1; 


Of ſuing out Fury Proceſs, Ec. 


venire, and returnable tie pf 
return of the next term after il; 


aſſixes. 
If in London or Middleſes, 


the venire is taken our by plain. 
tif attorney in order to be al. 
lowed him in coſts, but nec 


ſigned, ſealed, or uſed, l. 


London, carry habeas corpon 
to one of the complters ; pay its 
riff for returning it 48. bd, 
In Middleſex, carry ſame tit; 
feeriff's office in Took's cout; 
pay there returning 128. Vu 
a country cauſe, venire is u. 
turned by fheriff®s deputy in 
town, and the diſtringas byth 
under ſter if in the country, 


| The forms of the ſeveral writs are as follow : 


In B. R. 

| George the Third, by the 
grace of God, of Great Britain, 
France, aud. Ireland, King, 
Defender of the Faith, c. 
to the ſheriff of Middleſex, 
greeting: Me command you, 
that you cauſe to come before us 
at WW eftminſler, on next 
2 (Come returu- day 
fore the day of trial, if a 
country cauſe, the laſt day of the 
term,) twelve free and lawful 
men of the body of your county, 
each of whom has ten pounds 
by the year, of lands, PENements, 
or rents, at the leaſt, by who! 
the truth of the matter may be 
the better known, and who are 
not of kin either to A. B. 
tae plaintiff, or ta C D. the 
defendant, (the parties muſt be 
deſcribed as in the pleadings, 
to make à certain jury of the 
county between the parties afore- 


In C. B. 

George the Third, by f 
grace of God, of Great Britain, 
France, and Ireland, Kuy, 
Defender of the Faith, Sc. u 
the ſheriff of Hex, greeting: 
We command you, that yu 
cauſe to come before our ju ci 
at Weſtminſter, on the Mor 
of the Purification of the Bleſſed 
Virgin Mary, twelve free and 
lawful men of the body of you 
county, each of whom has 1. 
pounds, of lands, tenements, u 
rents by the year, at leaſt, by 
whom the truth of the matte 
may be better Tnoton, and ww 
are in nowiſe of Lin either u 
A. B. the plaintiff, or to C. B. 
late of, c. or to E. F. late , 
Sc. (if the defendant be di 
clared againſt with an alias 
dict. or as an executor or ad- 
miniſtrator, he muff be here di. 
ſeribed, as in the pleadings) 
| 4 


Sec. V.] 


FROM ISSUE TO TRIAL. 


Of ſuing out Jury Proceſs, Fc. 


aid, of a plea of treſpaſs 
on the caſe, (or whatever the 
afion 15.0 becauſe as well the 
"id C. D. as the ſaid A. B. 
teen um the matter in 
variance is, have put them- 
elves upon that jury; and have 
there then the names of the 
uors, and this writ. Wit- 
oſs, Lloyd Lord Kenyon, at 
t eſtminſler, day of 

(the firſt day of the 
term) in the 34th year of our 
10s 


Mansfield & Way. 


If there are two ſherifts, and one is a party or in- How if ſheriff 
tereſted, by being related to either of the parties, or be intereſted. 


to make a certain jury of the 
county between the parties 
aforeſaid, in a pleq of (as 
the caſe may be,) becauſe as 
well the ſaid C. D. and E. V. 
(the party who firſt takes the 
i ue, as the ſaid A. B. be- 
teveen whom the matter in va- 
riance is, have put themſelves 
upon the jury; and have there 
the names of the jurors, and 
this writ. Witneſs, Sir James 
Eyre knight, at Weſtminſler, 
3 234 day of January, in the 
34th year of our reign. 

| ( Prothonotary's name.) 


the like, venire thould be awarded to the other only; 
or if both are intereſted, or there be only one ſheriff, 
tien to the coroner of the county; and if both ſheriff 
and coroner are intereſted, then the ven:re ſhould be 
awarded to elizors, two perſons choſen by the maſter 
in K. B. or prothonotary in C. B. (upon motion in 
court) for that purpoſe. Holland v. Heren, Bar. 465. 


But in theſe caſes there is a ſpecial ſuggeſtion and 
award of the venire on the iſſue, ſo that it is only fol- 


lowing the fame in making up the record. Vide, Of 
the liſue, ſect. 1. of this chapter. 


If it be a Welch iſſue, and award of vᷣenire into next ou if Welch 
Engliſh county, the qurata, venire, and diſtringas are iſſue. 
tie ſame as in common caſes. 


If the defendant carries down the cauſe by proviſo, How if record 
tne writ runs thus: “ And have here the names of the carried down by 
* Jurors, and this writ;“ provided always, that if two Proviſo. 
writs ſhall thereupon come to you, that you only re- 

turn one of them to our ſaid court before us, if in B. R. 

or to our faid juſtices at Weſtminſter, if in C. B. at 

e time aforeſaid. 


x 
1 
1 
4 
bi 
14 
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In 
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OF THE PROCREDINGS 


Of ſuing out Fury Proceſs, &fc. 


In B. R. 
Forms of di- The form of a diſtringas 


ſtringas in B. R. ju ratores is as follows ; 
and habeas 3 5 # 22 


1 George the Third, c. to 
If cauſe at the ſheriff of Middleſex, greet- 


Weſtminſter. ing: We command you, that 
(a) If it is a ſpe- HD diſtrain (a) the bodies of the 
cial jury, here /everal perſons named in the 
fay, A. B. of, panel hereunto annexed, jurors 
oe "de Kc. ſummoned iu our court before us, 
c —— * between A. B. plaintiff, and 
maſter's or C. D. defendant, by all their 
prothonotary's lands and chattels in your bail:- 
lit exztly,) wick, /o that neither they, nor 
e eee ned any one of them, do intermeddle 
re. " \ therewith, until you all have 
other command in that behalf; 
and that you anſwer to us for 
the iſſues of the ſame, ſo that 
you have their bodies before us 
at Weſtminſter, on (the firſt 
return-day after the trial,) or 
before our right trufly and well 
beloved Lloyd Lord Kenyon, our 
lief juſtice, aſſigued to hole! 
pleas in our court before us, if 
he ſhall firſt come, on © 

the dayof (the day of 
trial) at Weſtminſter Hall, in 
the county of Middleſex afore- 
faid, accordling to the form of 
the flatute in ſuch caſe mad? 
and provided, to make @ cer- 
tain jury between the ſaid par- 
ties, of a plea of treſpaſs on the 
caſe, and to hear their nudge 
ments of many. defaults; and 
have you there the names of the 
Inrors, and thiswrit, Witneſs, 
Lloyd Lord Kenyon, at II- 

minſter, the day of 
(the return day of the'venire,) 
in the 241h year of our reign. ' 


Mansfield un. 


In C. B. 


The form of a habeas cor. 
pora juratorum ig thus: 


George the Third, by th 
grace of God, of Great Britain, 
France, and Ireland, King, Di. 
fender of the Faith, Ec. to the 
/heriff of M. greeting: Mie con. 


mand you, that you havg befor: 


our juſtices at Weſtminſter, fron 
the day of Eaſter in fifteen day; 
(the next return after tt 
trial,) or before the right hs 
aourableSir James Eyre, knigl!, 
our chief juſtice aſſigned to hold 
pleas in our court of the bench, 
by force of the ſtatute in that 
caſe provided, if he ball come 
before, ou the day if 
(the day of the ſittings,) at 
Weſtminſter Hall in your county 
the bodies of ſeveral perſon: 
named in the panel annexed i 
this um it, jurors, ſummoned in 
our court, before our juſtices at 
Weſtminſter, between A. J. 
plaintiff, and C. D. late g. 
Sc. and E. F. late of, Sc. of 
a plea of taking and unjuſt 
detaining cattle, (as the caſe 
is,) to make that jury, and 
have there this writ. Witneſ\, 
Sir James Eyre knight, a- 
Weſtminſter, the 12th day! 
february, in the 34th year) 

our reign. 
( Pro: honotary's nan.) 


(Ch. N. 


pr 
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Of ſuing out Jury Proceſs, Fc. 


If in London, the diſtringas or habeas corpora run if in London ; 
thus: „ At the Guildhall of the city of London afore- 
« ſaid,” If at the aſſizes thus: Or before our juſ- or at aſizes 


he « tices aſſigned to hold the aſſizes in your county, if 
in « they ſhall firſt come on (the commiſſion-day), at 
. « (place where affizes held) in your county, accord- 


66 ing, &c. 


if che action is by original in B. R. you make the it ;gion by 
venire and diſtringas returna le ubicung. or, Where- original in B. R. 
« ſoever we tall be then in England,“ put in the de- 


* fendant's addition, and leave out the word “ then,” at 
* the concluſion of the writ. N | 
oll „„ 
i Upon the traverſe of an inquiſition ſent out of Chan- How on tra- 
hat cery to be tried in B. R. the vere facias muſt be made verſe of inqui- 
| b. | da 2 day ce _ fition ont of 
on; eurnable on a general return-day, not on a day cer- Chancery. 
) a! | x | 
100 The «//ringas is amendable; the diſiringas in debt Diſtringas 
on: was de placito, with à blank, and after verdiQ held amendable; 
„% W-nendable, Ld, Raym. 1143. the venire facias being 
d in oh 3 5 

f Tiga, 5 ; 
es 
B. 


| Motion to amend the writ of Jabeas corpora juratorum, ſo habeas cor- 
„ber the trial, returnable on Wedneſday next after pora juratorum; 
% cit days of the Purification, inſtead of Wedneſday gs 
caſ in fifteen days of Eaſter; and on ſhewing cauſe, the 

and rule was made abſolute for the amendment. Waldo v. 

71/0 Harriſon, Bar, LY | 3 | | 


a; Bl The writ of habeas corpora juratorum being wrong, ſo jurata in re- 
ar 0 in the day of nf" privs had been * to be cord of niſi 
amended; and afterwards it was moved to amend thug amend 
the Jurata in the record of ni privs. The court were 9 

of opinion, that as the writ was amendable by the ſta- 

tute 5 Geo, and was amended, and the day of ni/7 

us thereby rightly appointed, the jurata, which is 

nat an award of the court, but only to annex the pro- 

cecdings, and is wrong by miſpriſion of the clerk, 

wht to be amended and made agreeable to the writ ; 

ud che amendment was ordered. 15. | 
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awarded into geſtion on the roll, wherein ſhould be ſug 
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Of ſuing out Jury Proceſs, &c, 


At what time The cauſe was at iſſue, and the record of i/7 pri 
ag Ran habeas corpora, and jurata were all made up for n 
at a certain ſitting ; but the cauſe not coming on to h 

tried at that day, the plaintiff's attorney ought to han 

too late after altered the record of nf prius writ and zurata for a fy 
verdict ; ture day of fitting, but neglected ſo to do, or to. 
but a venire de {cal the ſame, although he was apprized thereof; h 
novo will be the cauſe was tried at a future day, and it appear 
awarded. upon the face of the zurata, &c. that the caule wa 
tried after the day of nit prius mentioned therein, ar 

there was a verdict for the plaintiff; and now plaintif 


15 
moved to amend the habeas corpora and the Jurata, and uit 
the defendant moved to ſet aſide the verdict. But a in 
ſhewing cauſe, the whole court were clearly of opinic, ez 


chat the trial was caram non judice, and diſcharged the 
rule for an amendn.ent, but were of opinion, that thx 
ought ex 9f/rcis to order a venire de nous to be awarded: 
which was ordered accordingly. Crowder v. Raus 
2 Wil. 144 | 


Ir: fone caſes, Tf a fair and impartial trial cannot be had in th 
though venue county where vere is laid, court may be moved not i 
Inge change the venue, but to award the venire into anche 

dere d to be county; which is done by the party entering a lug: 


veſted, up 


a. | 1 . 8 . . 
another county. the record, tlie fits, proving that ſuch impartial H 
could not be had otherwiſe.. Rex v. Harris, Burr. 133% 5, 
e | 901 
It is uſual alſo, in ſuch caſes, to change the ve. Wiſh; 
Sce tit. Venue. 9 | 
A 
N , ul! 
B. 1. B. 1. Of Fury Proceſs in Counties Palatine. KC 
HY bp 
Of jury proceſs When a cauſe of action ariſes in a county palatin, IF * 
8 3 pala- and the vente is laid there, the trial muſt be had by: | 
me- — . . . . , 
jury of the palatinate ; but as the king's writ does t 


Record font by run there, the record is ſent by a writ of mittim 18 
auttimus. the juftices of the county palatine, commanding then 
to cauſe a jury to be ſummoned to try the iſſue betwee! 
the parties, and to return the ſame, when tried, to the 
courts at Weſtminſter, for the parties to hear Judg- 
ment thereon. Gent R 


Of ſuing out Fury Proceſs, Nc. 


In this caſe there is always a ſpecial ſuggeſtion on the $uggeſtion for 
ae, and ſpecial award of the mittimus (fee Appendix that purpoſe, 
); the mittimus itſelf, which is the only writ ſued 

it here, is now ſent (the record being paſſed in the 

ne manner as other records are,) and is in the follow- 

g form : | 


- 


; h George the Third, Sc. to our juſtices of our county palatine of Form of mitti- 
rec, lefler, greeting: T he tenor of a certain record before us at Meſt- mus to a county 
Wa infer, betzveen A. B. plaintiff and C. D. defendant, in a ple@ palatines 


treſpaſs on the caſe, we ſend you encloſed herein, commanding 
t you, (having inſpetted the ſame,) by our uit of cur ſaid 
ty, do command the le if of the ſame county, that he cauſe 
eve free and lawful men of the body of the county, to come be- 


e you at your next ſeſſion after this writ hall be delivered to The venire and 


nion, / / g habeas corpora 
8 „ eachof vll om having lol. a year at leaſt of lands, tenements, are made L.A 
*. rent;, by wwhom the truth of the mater may be the better known there. 


dinquired into, and who are in nowiſe related either to the ſaid 

or tothe aforeſaid C. to recognize and make a jury of the county 

tween the ſaid parties in the plea aforeſaid, becauſe as well the his writ is 
JA. as the ſaid C. betævueen whom the ſaid controverſy is, have put. ſigned with 
emſelves upon that jury; and alſo that you make ſucl fur ther Meſſrs. Provoſt 
veeſs againſt the ſaid jurors ſo to be impannelled, vetween the ſaid and WR and 


jOt to ties as are in this behalf uſed and commonly made, according L 
other the lat aud cuſtom of the ſaid county, until the iſſue aforeſaid 


een the ſaid parties ſhall be full tried; and when the veri- Signing 18. $d- 
ation and iſſue aforeſaid ſhall be there made and tried before you, 941 7d. 

n do you ſend the record of the ſaid plaint, together with every 

in; that ſhall then and there be done before you therein, and alſo 

i; writ before us at Weſtminfler at a certain day ciel you ſhall 

punt to the ſaid parties to be there to hear judgment thereupon, 

neſs Lloyd Lord Kenyon, Sc. Mansfield & Way. 


Although all local actions ariſing in a county palatine What a&ions te 
ult be tried there, yet ſuch trial is ſubject to the ſame be . in _ 
kceptions and regulations as in other counties, as if an {7 Pare, on 


. . : to what regula - 
partial trial cannot be had, the venire may go to the tions ſubjeck. 


tine, x Engliſh as” where the King's writ run, Vid: 
d by: ins V. Amery, : I . & E. 306. 
es 19 


m 
them 
1 0 

twech 


It is obſervable, that there is no inſtance, except How far cast 

at of the King & Johnſon, where the court has ever of action mut 
4 record by mitiimus to be tried in a county palatine 3 there. 

to the ere the facts did not ariſe there ; and Mr. ſuſt. Buller 

judge the above caſe, he very much doubted the power 

tue court to do it. 


la It 


c. V.] FROM ISSUE TO TRIAL. 377 


- * 
oy 
„% c - # — 


r 


1 
1 

; 
2 
# 

4 
15 
N 


: * 
. 


— 


338 or THE PROCEEDINGS {cn s 
/ fuing out Fury Proceſs, &c. 
It is not quite clear when the doctrine of ſending t. 
cords by mittimus into county palatine was firſt taken yy, 
but in 11 W. 3. (12 Mod. 313.) the court exprefy 
faid, that they could not order a trial in the county py 
latine of Lancaſter, and therefore they ſent the n. 
cord to be tried in Yorkſhire, as being the ner 
county. 


en 


Wherever the cauſe of aQion ariſes in Wales, a 
the venue laid in any county there, it has been befor 
obſerved, that the venire is awarded into the ner 


Engliſh county. See Appendix N. & ſec. 1. of thi 1 
chapter. 
Now as to the meaning of the expreſſion of the ner 1 
Engliſh county, it is ſufficiently explained in Plow. 20 
where the reaſon given for diredting the venue to tr 
ſheriff of Hereford was, becauſe the town of Carli an 
was in the county of © lamorgan in Wales, where ate 
riff of this kingdom of England cannot intermeddle. Fro 
this reaſon it is manifeſt, that it muſt be the next | os 
liſh county where the king's writ of venire runs. Tuo 
is the only way of accounting tor the Welch cauſes ha 
ing always been tried in the next Engliſh county when 
the venire runs, and not in Cheſter, though, in fit, 
that is nearer to Wales. Per Buller J. in the caic d 6 
The King v. Amery, 1 D. & E. 368. ſp 
| tl 
C. C. Of entering Cauſe for Trial. 
Of entering If the cauſe is to be tried in London or Middleſes, : 
cauſes for trial, | bi 
In B. R. In C. B. xi 
in London er It muſt be entered inthe mar- It muſt be ſet dow avith i be 
Middleſex; als book at Lord Kenyon's chief juſtice's marſhal; 
chambers in Serjeant's Inn, 138. gd, leave the record as 
Chancery-lane, pay 118. 8d.; has. cor. jur. with pant! a 
at which time the record, with nexed with hims 1 
the diſtringas and panel an- of 


nexed, muſt be left with mar- 
Abs 
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If to be tried at the fittings in term, it muſt be at fttings is 
entered term; 


Too days excluſfve before Tivo days inelufer e of lie 


5 tle day of ſuch fitting. day on which it is entered be- 
1 fore ſuch ſitting. 

If to be tried at the fittings after term, it muſt be t fttings afeet 
an entered, and the record delivered to the marſhal, terms 
* If in Midalgſer, the firs Whether in Middleſex or 
* day of the fitting after term. London, teus days at leaſt be- 
5 | | fare the adjournment day. Hil. 

If in London, two days be- 32 C. 3. 

fore the adjournment-day in 

der London. Id. 
20, | 
0 tt If the cauſes be not entered in proper time, defend- o he ne ceel. 
art ent may enter a ne recipiatur, or marihal may refuſe to piatur. 
a fit receive them. 


Fron 

| 0s A ne recipiatur may be entered in C. B. after eight 
Tu o'clock in the evening of the ſecond day preceding the 
= aljournment-day. Hil. 32 G. 3. ; 

when 

ack And if it be a ſpecial jury cauſe, the rule for a ſpe- 
aie 0 clal jury muſt be drawn up, and the cauſe marked as 4 


ſpecial jury in the marſhal's book of cauſes before 
the adjournment-day after each term. R. Trin. 
30 Geo. 3. 


If plaintiff be hindered from trying his cauſe by the 


defendant's entering a recipratur, the plaintiff may try it 


{es x the next fitting ; if in London or Middleſex, upon 
giving notice to the defendant or his attorney, on the 

1 day of the ſitting on which it ſhould have been tried, 

3 before the riſing of the court. R. Mich. 4 Ann. 

ord u | 

_ A ne recipiatur ſhall be allowed to be entered for the 


lttings at m/z prius after every term, unleſs the records ; 
of niſi prius and the writs be made up and brought into 

gurt on or before the days and ſittings reſpeCtivcly, 

Mil. 8 Geo. 1 C. B. 


Every 


149 
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Of entering Cauſe for Trial. 

Every cauſe to be tried at 11% privs in London and 
Middleſex, ſhall be tried in the order in which it wa 
entered, beginning with remaners; unleſs it ſhall be 
made out to the ſatisfaction of the judge in open 
court, that there is reaſonabble cauſe to the contrary; 


who, therereupon, will make out ſuch order tor the trial 


of the cauſe ſo put off, as to him ſhall ſeem juſt ; notice 
to be given by the clerk of 1% privs. Mich. 17 Geo. 2 
B. R. The ſame in C. B. Hil. 14 Geo. 2. 


If to be tried at If the cauſe is to be tried at the aſſizes, 


atlizes. 


D. 


How, if cauſe 
made a re- 
manet in town. 


In B . * & In 6. B. 

Aﬀeer having paſſed the re- Having paſſed the record, a; 
cord as before, and having got in the other caſes, and got ve. 
the venire returned in town nire returned, ſend it with the 
with the unter-fheriff, ſend diſ- record into the country, the ſle- 
tringas and venire into the riff will return the habeas cor- 
country with the record, carry pora juratorum in the country, 
the writ and record to the take them all to judge's marſhal 
judge's marſhal at the judge's at afſize rown, and have them 
lodgings at afſize town, and entered. 
there enter them together, pay 


48. 8d. 


All country cauſes muſt be entered before the fitting 
of the court, on the day after the commiſſion- day, ex- 
cept in Norfolk and Yorkſhire ; in which counties they 
may be entered any time before the ſitting of the court 
on the ſecond day after the commiſſion-day. R. . 
14 G. 2. | 


D. Of the Cauſe being made a Remanet. 


How, if the cauſe be made a remanet in town. 


In B. R, . In C. B. 

If the cauſ i; not tried the day If the cauſe is not tried the 
of the fitting, it is then made a day of the ſitting, you muft aj. 
remanet, by the marſhal, of ply to the marſhal to get it made 
courſe he alters the jurata, pay a remanet, pay him 38. go 

im 
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Of the Cauſe being made a Remanet. 


lim 5s. get the diſtringas, al- your habeas corpora jurato- 
ter the return to the day of the rum, and alter the return to 
riext filing, (if it be afproper the next return-day after the 
return-day,) if not, the next next ſitting, and re-ſeal it, pay 
day ; re:ſeal it, pay 18. annex 1d. ; annex it to the record 
it to the record again, as there again, and get the clerk of the 
is no wecaſion for the ſheriff to treaſury, Mr. Fefferies, to alter 
return a new pannel, nor is there the jurata to the ſame return as 
occaſion for a new ſtamp. the habeas corpora juratorum z 
| there is no occaſion to have a 
new pannel returned, nor a new 


lamp. 


How, if a remanet in the country. In the country, 


* 


If the cauſe is made a remanet at aſſizes, application 
muſt be made to the aſſociate for the record, to which 
Ire annexed the vevire, diftringas, and pannel ; then 
make the proper alterations in the returns and day of 
h the ſittings therein; then carry the record to the nie 
nus ofhice to be re- ſealed, and the venire and diftringas 


2 o the ſeal office, where is paid for re- ſealing each one 
penny; annex them together, and leave them again 
with the aſſociate, to whom is paid 5s. for making it a | 
remanet, f 
p | 
- Whenever cauſe is a remanet, it is abſolutely neceſ- | 
1 ſary to alter the jurata. See the caſe of Crowder v. | 
1 Reale, above cited. | 
It is now ſettled in both courts, (though formerly How as tocoſts 
oilierwiſe,) that in all caſes, where a cauſe goes down to in caſe of rema- 
rial, and goes off upon any occaſion without the fault, ee e _ 
contrivance, or management of the parties, and is af- 2 grounds. 
erwards brought down again to trial, the coſts of ſuch 
tormer abortive going to trial, ſhall be taxed and al- 
lowed to the party finally prevailing, in the ſame man- 
ner as if the cauſe had gone off upon a remanet. Burchall 
Bellamy, Burr. 2693. Before it was conſined to the 
ho {:ngle cale of a remanet. 
A And on trials by proviſo, where plaintiff and defend- On what reco:d 
ot ant both carry down the record at the ſame time, the to proceed 
n | Go trial when trial by | 
8 proviſo. 


'1 
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OF THE PROCEEDINGS [Ch. IX. 
Of Special Juries. 


trial ſhall be on the plaintiffs record, if he enters it 
with the marſhal ; but if he refuſes or omits to enter 
It, defendant may proceed on his record. 


o 


SECTION VI. 
Of Special Juries. 


introduction of Special juries were originally introduced in trials at 
ſpecial juries. bar, when the cauſes were of too great nicety for the 
diſcuſſion of ordinary freeholders, or where the ſheril 
was ſuſpected of partiality, though not upon ſuch ap- 
parent cauſe as to warrant an exception to him. 3 Blac, 


Com. 357. 


And indeed. before the ftatute of 3 Geo. 2. as ap- 
pears by the preamble, it was doubted whether ſpecial 
juries could be had in any common cauſe at miſs prius 

Now to be had without conſent. Now, indeed, it may be had in 
in any caſe; all caſes; but unleſs the judge at the trial be of 
but unleſs judge ._. 3 : . 
certifies, coſts Opinion that it is a cauſe of ſufficient importance to 
not allowed. warrant a ſpecial jury, he will not certify, and the 
party will not be allowed the extra coſts thereof, though 
he have a verdict. 


— < — — — — * 


Stat. 3 G. 2. By the 3 Geo. 2. c. 25, ſ. 15. Whereas ſome 
c. 25. as to ſpe- -· doubt hath been conceived, touching the power of his 
cial juries. “ Majeſty's courts of law at Weſtminſter, to appoint 
C juries to be ſtruck before the clerk of the crown, 
«© maſter of the office, prothonotaries, or other proper 
cc c&{ticer of ſuch reſpeCtive courts, for the trial of iſſues 
« depending in the ſaid courts, without the conſent of 
tc the proſecutor or parties concerned in the proſecution 
or ſuit then depending, unleſs fuch iſſues are to be 
« tried at the bar of the ſaid courts; Be it declared and 
cc enactcd by the authority aforeſaid, that it ſhall and 
« may be lawful to and for his Majeſty's courts of 
« King's Bench, Common Pleas, and Exchequer at 
« Weſtminſter reſpectively, upon motion made on be- 
c half of his Majeſty, his heirs or ſucceſſors, or on 
« motion of any proſecutor or defendant in any indi 
« men 
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« ment, or information for any miſdemeanor, or in- 
« formation in the nature of a quo warrants, depend- 
« ing, or to be brought or proſecuted in the ſaid court 
« of King's Bench, or in any information depending 
« or to be brought or proſecuted in the. ſaid court of 
« Exchequer, or on the motion of any plaintiff or 
« plaintiffs, defendant or defendants, in any action, 
© cauſe, or ſuit whatſoever depending or to be brought 
© andcarried on inthe ſaid courts of King's Bench, Com- 
mon Pleas, and Exchequer, or in any of them; and the 
* {aid courts are hereby reſpectively authorized and re- 
© quired, upon motion as aforeſaid, in any of the caſes 
* before-mentioned, to order and appoint a jury to be 
* ſtruck before the proper officer of each reſpective 
* court, for the trial of any iſſue joined in any of the 
| {aid caſes, and triable by a jury of twelve men, in 
ſuch manner as ſpecial juries have been, and are 
© uſually ſtruck in ſuch courts reſpectively, upon trials 
dat bar had in the ſaid courts; which ſaid jury, ſo 


truck as aforeſaid, ſhall be the jury returned for the 
© trial of the ſaid iſſue.” | 


Py the 24 Geo. 2. c. 18. The perſon or party who Stat. 24 Geo. 2. 
* ſhall apply for a ſpecial jury, ſhall not only bear and - * _ 
pay the fees for ſtriking ſuch jury, but ſhall alſo pay 7 — ane 
and diſcharge all the expences occaſioned by the trial titying. 
of the cauſe by ſuch ſpecial jury; and ſhall not have 
any other or further allowance for the ſame, upon 
taxation of coſts, than ſuch perſon or party would be 
' entitled unto in caſe the cauſe had been tried by a 
common jury, unleſs the judge, before whom the 
' cauſe is tried, ſhall, immediately after the trial, cer- 
' tfy in open court, under his hand, upon the back of 


' the record, that the ſame was a cauſe proper to be 
' ned by a ſpecial jury.” 


And, by the ſame ſtatute, “ No perſon that ſhall 
\ ſerve upon a ſpecial jury, or be returned, ſhall be 
Allowed, or take for ſuch ſerving on any ſuch jury, 
more than the judge who tries the cauſe ſhall think 
' Teafonable, not exceeding 1/. 1s, excepting cauſes 

where a view hath been directed.“ 


Ge 2 IF 
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ſpecial jury. 


Of the opera- It may be here obſerved, that the ſtatute 3 Geo. 2. 


tion of the ſtat. which is for the regulation of juries merely, gives tle 
3 Geo. 2. and | 7 


24 Gco. 2. 


will make out copies for each party, pay 28. 6d. in B. R. 5s. ü 
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Of Special Jurieès. 

If a ſpecial jury is required, get counſels ſignature 15 lig 
indorſed, To move or ſpecial jury ; it is a matter of courſ:, n 
10s. 6d. go for rule thereon at clerk of rules in B. R. or f. 
condary in C. B. and then get appointment from the majier u 
B. R. or prothonotary in C. B. to nominate the forty-eight ; ſir 
copy on attorney of the other fide, and alſo on the ſheriff; py 


maſter or prothonotary and ſheriff two guineas each; then ci 


C. B. When you are ready to ſtrike, procure another 72 
ment from the maſter or prothonotary ; ſerve copy of rule agiin 
with the ſecond appointment on the oppoſite attorney; attend a 
cordingly on maſter or prothonotary, who will ſtrike out den. 
four, i. e. twelve on each fide, plaintiff firſt objefing ; and tl 
other twenty-four vill be ſpecially named in diſtringas, or habe 
eorpora juratorum. > 


I is generally ſettled bet toeen the parties wwho ſhall ſue out th 
diſtringas, or habeas corpora juratorum. It ſeems, howweny, 
that in C. B. the party whoſe ſpecial jury it is ſhould, in d. 
meſes ſue out habeas corpora juratorum ; but in B. R. . 
plaintiff muſt 2 it, notwithflanding it is defendant's ſquid 
Jay: . | 


On a motion for a ſpecial jury, no notice of the motion or af 
davit of the fads is neceſſary. 


ſubject a liberty of having a ſpecial jury in all case 
whatever, which before that ſtatute was only granted 
under certain circumſtances. This general licence being 
too often abuſed, the 24 Geo. 2. afterwards enad, 
That no coſts of ſuch ſpecial jury ſhall be allowed, wr 
leſs the judge certifies; but the manner in which tha 
ſpecial jury is to be returned, and the other incidens 
relating to them, remain juſt the fame as before tis 

ffing of that act: For the ſtatute of 3 Geo. 
* which ſpecifically directs in what way juries are { 
be returned, and the like, does not extend to ſpeci 
juries. The method, therefore, of proceeding 0 
ſpecial juries, is in no reſpect altered, but mult be 
in the fame form and in the ſame manner as befor 


the act. See the caſe of the King v. Perry, 5 D. & L 
463. | 
| Moti! 
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Of Special Juries. 

Motion in C. B. for a ſpecial jury, as of courſe ; In what time 
but, before the rule was drawn up, the ſecondary doubt- — jury 
ing, prayed the direction of the court; and it appearing |. =o 
hat common jury proceſs had been awarded, ifſued, and 

turned, and that the cauſe ſtood as a remanet in the 

Tief juſtice's paper, the court refuſed to grant a ſpe- In C. B. 
al jury; though, in the country cauſes ween af- 

zes and aſſizes, the practice is otherwiſe. Bar. 461. 

obſen v. Stevens. 


So after a venire facias and return filed, the court 
eld the motion for a ſpecial jury too late. Clarke v. 
Cheppard, Bar. 488. 


After a common jury returned in Middleſex, and 
he cauſe made a remanet by conſent, at the fitting af- 
er laſt term, defendant moved for a ſpecial jury, of- 
ering to take notice of trial for the ſecond ſitting in 
is term, and obtained a rule to ſhew cauſe, which 
as diſcharged. Per Cur. this has been done between 
ſizes and aſſizes, but we cannot delay plaintiff in this 
aſe, without conſent. Death or other accident may 
appen. Bar. 449. Croſs v. Skipwith. 


It is obſervable, that the above caſes are in the Com- 
on Pleas, for in King's Bench the time is fixed by a 
te rule of court, Trinity term, 30 Geo. 3. 1790. Rule in B. R. 
hereby it is ordered, That no cauſe for the future 
tried by a ſpecial jury, unleſs the rule for ſuch ſpe- 
al jury be drawn up, and the cauſe marked, as a ſpe- 
al jury, in the marſhal's book of cauſes, before the 
journment-day after each term: If either of the 
arties ſhall negleCt to attend the maſter or prothono- 
' {triking a ſpecial jury, the maſter or prothonotary, 
behalf of the abſent party, ſhall ſtrike out twelve 
mes. Trin. 8 W. 3. 2 Lil. Pract. Reg. 122, 123. 
val, 405. 


Court was moved for directions to the maſter to How maſter 
ike out twenty-four of the ſpecial jury ex parte, in may proceed ex 
le the defendant and his agents ſhould omit to attend 2 1 ſtrike 
maſter's next appointment. 'The motion was founded * 

a affidavit of three appointments having been made, 

their declining to ſtrike out 7ill a day ſhould be ap- 

pointed 
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Of Special Furies. 
pointed for the trial. The ſpecial jury had been no- 
minated in laſt term, but the twenty-four had not 
been ſtruck out by the parties, and the cauſe was nat 
then tried, but was intended to be tried at the ſittings 
after this term. The defendant's attorney attended the 
maſter's third appointment to ſtrike out, but declined 
doing it, for the reaſon above-mentioned. Lord Mans 
field was clear the maſter might do it without any di- 
rection from the court, and declined giving him any in 
particular; but had no doubt he might do it now juſt a 
if he had proceeded laſt term, and that it was right for 
him to act as uſual, unleſs there ſhould appear any par. 
ticular reaſon to the contrary. Rex v. Hart, Cow. 412. 


Same jury may It is no reaſon why the fame jury ſhould not ſerve 
. 2 for the trial of a cauſe, which has been already firuc; 
Sea for a former intended trial, merely becauſe there had 
been a change of ſheriffs in the mean time. J. Cow, 

412. | | 


So held alſo in C. B. 


| Ifaftera ſpecial The King v. Perry and others, Mich. 5 D. and E. 453 


jury ſtruck, the This was an information for a libel. A ſpecial jur; 
cauſe goes off had been moved for, and ſtruck in the uſual manner. 
33 5 The information went down to trial; on calling over 
jury can be the ſpecial jury, only part appeared. No tales was 
ſtruck, but the prayed by either party, and the cauſe was made a re- 
_— ee manet. In this term, Wood moved for a new ſpecial 
firſt appointed. jury. On the day appointed before the maſter tor 
 ftriking it, the defendant's attorney did not attend, and 

it was ſtruck ex parte. Erſkine afterwards moved for 3 
rule, to ſhew cauſe why Mr. Wood's motion for a neu 
ſpecial jury ſhould not be diſcharged, on the ground 
that defendant wiſhed for the firſt ſpecial jury, and tha! 
he was entitled to have them by the cauſe. Bearcro!! 
ſhewed cauſe, inſiſting, that it was a rule of courſe to 
ſtrike a new ſpecial jury; the ſame jury was not to a. 
tend aſhze after 4” 0h that there was an end of the 
original venire and diſtringas, and a new one ſhould now 
iſſue. But Mr. J. Buller read a MS. caſe of the Kin 
v. Franklin, which was an information for the libel 


called the Craftſman ; when this very queſtion _ ” 
1 emnly 
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lemnly argued, and the court determined that the ſame 

jury ought to try the cauſe, and that neither party 
could inſiſt upon a new ſpecial jury, but that an alias 

difringas to the firſt jury ſhould iſſue. 


He alſo mentioned the form of the difringas, as a 
reaſon why it thould be the ſame jury; for, when the 
twenty-four are ſtruck out of the forty-eight, and a 
diftringas iſſues, the diftringas is returned, with the 
nmes of the jury ſpecially inſerted, they are put on 
the record; and how can they afterwards be got rid of? 
an alias diſtringas muſt therefore go, and the cauſe be 
tied by them. See the above caſe, where the ſubject 
is fully entered into. | 


An action of covenant upon a charter- party was tried 
at the bar in Middleſex, by a ſpecial jury of the citizens 
of London, who all conſented to be ſworn, and waived 
any privilege as citizens of London, in not being obliged 
to go out of the city te ſerve on juries. Lockyer v. E. 
J. Company, 2 Wil. 136. 

153 
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SECTION VII. 
Of granting a View. 


The practice of granting a view is founded upon Authorized by 
ihe {tatutes 4 and 5 Ann. c. 16. ſ. 8, and 3 Geo. 2. ſtat. 4&5 Ann. 


and © 28. and 3 Geo. 3. 

for 3 3 | 

w_ By the firſt of theſe it is enacted, © That in any 

my © actions brought in her Majeſty's courts of record at 

dt 0 © Weſtminſter, where it ſhall appear to the court that | 

rcroit n will be proper and neceſſary that the jurors who 

rle to « ; cu * 222 
g te to try the iſſues in any ſuch actions thould have c. 16. 

rs a the view of the meſſuages, lands, or place in queſ- 

y . uon, in order to their better underſtanding the evi- 


2 Cence that will be given upon the trials of ſuch iſſues 
a every ſuch caſe, the reſpective courts, in which Special writs of 
uch actions ſhall be depending, may order ſpecial didringas and 


1 . . . . 
| wits of diflringas or habeas corpora to iiſuv ; by which habeas corpora 
lem! a the to iſſue for that 


purpoſe, 


ö Kine 
e libel 
vas (0- 


3 Geo. 2. c. 25. 


. 14. 
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the ſheriff, or ſuch other officer to whom the ſaid 
writs ſhall be directed, ſhall be commanded to have 
fix out of the firſt twelve of the jurors named in ſuch 
writs, or ſome greater number of them, at the place 
in queſtion, ſome convenient time before the trial, 
who then and there ſhall have the matter in queſtion 
ſhewn to them, by the perſons in the ſaid writs 
named to be appointed by the court; and the ſaid 
ſheriff, or other officer who is to execute the ſaid 
writs, ſhall, by a ſpecial return upon the ſame, cer. 
tify that the view hath been had, according to the 
command of the ſaid writs.” 


And by 3 Geo. 2. c. 25. f. 14. Where a view 
ſhall be allowed in any cauſe; in-ſuch caſe ſix of the 
jurors named in ſuch pannel, or more, who ſhall be 
mutually conſented to by the parties or their agents 
on both ſides, or if they cannot agree, ſhall be named 
by the proper officer of the reſpective courts of 
King's Bench, Common Pleas, Exchequer at Wet- 
minſter, or the Grand Seſſion in Wales, and the 
counties palatine for the cauſes in their reſpective 
courts ;z or, if need be, by a judge of the reſpective 
courts where the cauſe is depending, or by the judy: 
or judges before whom the cauſe ſhall be brought cn 
to trial reſpectively, ſhall have the view, and ſhall 
be firſt ſworn, or ſuch of them as appear upon the 
jury to try the ſaid cauſe, before any drawing 2 
aforeſaid; and ſo many only ſhall be drawn, to be 
added to the viewers who appear, as ſhall, after al 
defaulters and challenges allowed, make up th: 
number of twelve, to be ſworn for the trial of ſucl 


cauſe.” | 


The 4th of Ann. does not extend to criminal calc 


ſo that in them there can be no rule for a view withou: 
conſent. 


As the above ſtatutes are clearly and fully explained. 


and the whole doctrine of granting views ſettled ant 


laid down in 1 Burr: 253. I ſhall content myſelf with 
reciting at length what that reporter has ſaid upon the 


ſubject. 


Orea! 
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Great inconvenience had ariſen from the abuſe of Former incon- 
views, and their being perverted into means of delay, to put f — 
the intolerable hindrance of juſtice. Some late in- privilege, 
{ances ſhewed the miſchief in a glaring light; and, the 
example being once ſet, there was no doubt it would be 


ſollowed. 


After the 4 and 5 Ann. c. 16. f. 8. views were Views formerly 
granted upon motion of courſe; and upon this act and Srunted of 
„ e { . led. © Thar 6 g courſe, 
6. 2. Cc. 25. 1. 14. a motion prevailed, at UX of and ſuppoſed 
« the firſt twelve upon the pannel muſt view and appear that ſix of the 
« at the trial; if they did not, there could be no trial, frſttwelve muſt 


and the cauſe muſt go off.” be viewers ; 


ew 

he Where either party wiſhed delay or vexation, he productive of 

be moved for a view. A thouſand accidents might pre- delay. 

nts rent a view, or fix of the firſt twelve from attending 

ed the view, or their attending the trial : he who wiſhed 

of them not to attend, might, by various ways, bring it 

ſt- about. Where a defendant in poſſeſſion was well liked, 

the ad the plaintiff a ſtranger, or unpopular, gentlemen of 

ive :emſelves found excuſes, eſpecially if the view was 

ve :roubleſome and at a diſtance. Cauſes in ſeveral coun- 

dge tics had, at a great expence, beenrepeatedly carried down 

00 and put off, either becauſe there was no view, or be- 

hall cauſe ſix of the firſt twelve did not attend the view, or 

the dd not attend the trial; though twelve viewers ſhould 

7 a3 appear at the trial, yet, according to the notion which 

» be WW 5:-vailed, if fix of the firſt twelve upon the pannel were 

[ : not among them, the cauſe could not be tried. 

the 

ſuch The tendency of this abuſe to delay, the vexatious ex- How abuſes re- 
medied. 


pence, and the obſtruction of juſtice, was ſo manifeſt, 

that the court thought it their duty to conſider of a re- 
ales, medy : and at Mich. term 1757, and at other times, 
hou: Lord Mansfield informed the bar to the following ef- 
ect: „ That they had conferred together upon the 
* abuſe of views, and conſidered of a remedy in the 
power of the court.” 


Before the 4 and 5 Ann. c. 16. f. 8. there could be How me matter 
10 view till after the cauſe had been brought on to trial. ſtood before the 
3 if the court ſaw the queſtion involved in ig" ſtatute of Ann. 

| whic 


Why that ſta» 


How 3 G. 2, 


This ſtriet con- 
ſtruction cauſe tice, the abuſe, which is now grown into an intolerable 


Real conſtruc- 
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which might be cleared up by a view, the cauſe was py 
off, that the jurors might have a view before it came on 
to be tried again. The rule for a view proceeded upon 
the previous opinion of the court, or judge at the trial, 
e that the nature of the queſtion made a view not or 
tc proper but neceſſary” for the judges at the afſizes 
were not to give way to the delay and expence of a viey, 
unleſs they ſaw that the cauſe could not be underſtood 
without one. However, it often happened, in fag, 
that, upon the defire of either party, cauſes were put of, 
for want of a view, upon ſpecious allegations from th: 
nature of the queſtion, © that a view was proper,” 
without going into the proof, ſo as to be able to judy: 
whether the evidence might not be underitood with. 
out 1t. 


This circuity occaſioned delay and expence ; to pre- 
vent which, the 4 and 5 Ann. c. 16. ſ. 8. impowered 
the courts at Weſtminſter to grant a view in the firſ 
inſtance previous to the trial. 8 

As a view might be of uſe, and, in this ſhape, was 
attended with no delay, and but little expence, it be- 
came the practice to grant them of courſe upon the mo- 
tion of eicker party. 


The 3 G. 2. c. 25. ſ. 14. provides, © That, where : 
ce view ſhall be allowed, the jurors who have had th 
view ſhall be firſt ſworn (or ſuch of them as ſhall ap- 
«« pear,) before any drawing ;” which means in appoli- 
tion to ſuch other jurors as are to be drawn by ballot; 
and not to eſtabliſh, © that ſix at leaſt of the firſt twelve 
„ ſhall be ſworn.” 


Upon a ſtrict conſtruction of theſe two acts in prac- 


| grievance, has ariſen. Nothing can be plainer than the 
4 and 5 Ann, c. 16. ſ. 8. The courts are not bound to 


tion of 4 and 5 grant a view of courſe ; the act only ſays, “they may 


Ann. that it is « order it where it ſhall a 
diſcretionary in cc 


court to grant 


proper and neceſſary.” 


ppear to them that it will be 


It 


St 


Src. VII.] FROM ISSUE TO TRIAT. 451 


Of granting a View. 


[t is infinitely better that a cauſe ſhould be tried upon 
a view had by any twelve, than by fix of the firſt twelve; 
or by any fix, or by fewer than fix; or even without 
any view at all, than that the trial ſhould be delayed 
from year to year, perhaps for ever. It can never be 
proper or neceſſary to grant a view which is aſked and 
uſcd for ſo unjuſt a purpoſe. 


There have been inſtances of great cauſes put off for Abſurdity and 
years; and though even nine, ten, or eleven viewers e args me 
have attended, yet upon objection, © that they were neceffarlly be- 
« not ſix of the firſt twelve,” the cauſe has been put ing fix of the 
off, and a view moved for again, as of courſe, by the firſt twelve. 


party who had availed himſelf of ſo glaring a chicane. 


We are all clearly of opinion, that the act of par- 
lament meant a view ſhould not be granted, unleſs 
the court was ſatisfied that it was proper and ne- 


In ccſſary. 


The abuſe to which they are now perverted makes How remedied, 
this caution our indiſpenſable duty; and therefore, by the court be- 


Was 
* upon every motion for a view, we will hear both parties, 9 
* and examine (upon all the circumſtances which ſhall be ing a view 


laid before us on both ſides) into the propriety and ne- without party 
ceſſity of the motion; unleſs the party who applies will 2 * 
conſent to and move it, upon terms which ſhall prevent organs ems. © 
in unfair uſe being made of it, to the prejudice of the not be delayed. 


other fide, and the obſtruction of juſtice. 


Lord Mansfield having made this declaration, his 
Lordſhip deſired the gentlemen of the bar to think of it; 
and if any objeCtions ſhould occur, to mention them. 


The expedient propoſed by the court was univerſally 
approved, 


The firſt inſtance happened in Hilary term 1757, in a Firſt inſtance of 
treat cauſe between Pierce and The Earl of Faulconberg this practice, 
and others; which was an iſſue out of Chancery often 
ined at Durham by ſpecial juries, and now ordered to 
be tried at bar by ſpecial jury from Yorkſhire ; (ſee _ 

rule 
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rale at large, together with the addition of the conſent, 
part infra, pa. 453, 454.) 


Subſequent to this was the cauſe of The Earl of Dar. 
5 Iington v. George Bowes, Eſq. z; which was an iſſue out of 
Chancery, and had been thrice carried down to be tried 
at Durham, (where there are aflizes only once a year, 
at a great expence, and every time put off by the de- 
fendant, upon objections on account of the view. Once 
mine viewers appeared; but they were not fix of the 
firſt twelve. Another time, only four viewers appeared 
at the aſſizes. In 1757, a new was granted by mutual 
conſent upon terms; but, by an accident (of a fall from 
his horſe) the judge of aſſize was prevented from trying 
it. The defendant Bowes moved in Trinity term 1758 
for a view, but refuſed to renew his former conſent, or 
to come into any terms; inſiſting, that by law he was 
entitled to a view of courſe. The plaintiff had likewiſe 
moved for a view, conſenting to the terms; both mo- 
tions were adjourned to the laſt day of the ſame Trinity 
term 1758; when the court, upon all the circumſtances, 
rejected the defendant's motion, unleſs he ſhould con- 
ſent (within a week) to the terms propoſed ;—he would 
not conſent. The cauſe came on to be tried at Dur- 
ham, without a view, before Mr. Baron Smythe. It 
happened many of the jurors had viewed upon ſome of 
the former occaſions ; a verdict was given for the plain- 
tiff to the ſatisfaction of the judge. The defendant 
moved the court of Chancery for a new trial, becauſe he 
had been refuſed a view, and becauſe it might'be fit to 
have another trial before his inheritance was bound: 
Mr. Baron Smythe certified, “that he was ſatisfied with 
« the verdict ;” and alſo, “ that a view was totally un- 
* neceſſary, there being no diſpute concerning the lo- 
« cality, diſcrimination, or limits of the premiſes, but 
© merely a queſtion, To whom certain lands be- 
L longed :” The court of Chancery thought proper to 
grant another trial; but approved of denying a view, 
unleſs he renewed his conſent, and made it part of the 
order for a new trial, „that he ſhould conſent to the 
ce terms.” It was again tried before Mr. Juſtice Pa- 
thurſt, and a verdict was found for the plaintiff - - ſa- 

c tisfaction. 
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tisſaction. The defendant moved the court of Chancery 
for a new trial, which was refuſed. 


Had not the court put a check to granting views from 
time to time as of courſe, a rich defendant, conſcious 


humour, or litigiouſneſs, have kept off the cauſe as long 
as he lived for want of a view, upon a queſtion where a 


riew could not be of the leaſt utility. 


fon of this cauſe, and appeared to be ſo well juſtified by 
the authority given them by the act of parliament, and 
by every prineiple of juſtice and convenience, that no 
party has ever ſince moved for a view without conſent- 


riews are now regularly had, and a competent number 
ol viewers appeared at the trial. A view is not aſked 
now, except in caſes where it may probably be of uſe: 
and, as the non-attendance of viewers can now gratiſy 
neither party, both concur in wiſhingthe duty performed. 


The rule that was made in the firſt inſtance that hap- 
pened after the expedient was propoſed by the court, 
and was received with general approbation, as is above 
mentioned, was drawn up in the following words: 


the zoth year of King George the 2d. Pierce Kiq. v. 
Earl Faulconberg and others: 


By conſent of counſel on both ſides, it is ordered, 
That there iſſue a diſiriugas juratores, to be directed 
' to the therilf of the cdunty of York ; in which ſhall 
de contained a clauſe, commanding the ſaid ſheriff to 
have fix or more of rhe ſirſt twelve of the jurors to 
be impannelled and returned, to try the ifſue between 
the parties at the place in queſtion, before the time of 
' the trial of the ſaid iſſue, to wit, upon, &c. ; and 
' flat B. R. on the part of the plaintiff, and T. W. on 
| the part of the detendants, ſhall attend on the ſame 
' Uy, and ſhew the matters in queſtion to the ſaid fix 

65 or 


that the merits yy againſt him, might, from pique or 


ing to the terms. And it is found in experience that 
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The wiſdom and fitneſs of what the court had done to This new regu- 


regulate views was ſo fully manifeſted upon the occa- lation of the 
N mode of grant- 


ing views fully 


Saturday next after fifteen days of Saint Hilary, in Form of rule 
catered into 
between the 
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cc 
cc 
cc 
cc 


The conſent as 
to terms, no 0 


delay ſhall be 
accalioned. 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


cc 
cc 


This regulation 
came into com- , 
mon practice; 


afterwards 
granted in firſt 
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or more of the firſt twelve of the ſaid jurors ; and 
that the expences of taking the ſaid view ſhall be 


equally borne by both parties, and no evidence ſhall 
be given on either fide at the time of taking thereof.” 


4 And by the like conſent, it 1s further ordered, 
That in caſe no view ſhall be had, or if a view ſhall 


© be had by any of the ſaid jurors, (whether they ſhall 


happen to be any of the twelve jurors who ſhall be 
firſt named in the ſaid writ or not,) yet the ſaid trial 
ſhall proceed, and no objection ſhall be made on 
either ſide, either for want of a view, or that a view 
was not had by any of the twelve jurors firſt named, 
or for that it was not had by any particular number 
of the jurors named in the ſaid writ, or for want of 
a proper return to the ſaid writ. 


«© On the motion of Mr. Morton, of counſel for the 


plaintiff; and Mr. Gould, of counſel for the defend- 
ants.” 


The cauſe was tried at the bar on the 7th of May 


1757, and a full jury of viewers appeared. 


The above-recited rule was for a view to be had by 
ſpecial jury, and was made abſolute at once, being 


conſented to by both parties: But during the remain- 
der of the ſame term (of Hilary 1757,) and alſo during 
firſt, as a rule the three following terms (of Eaſter, 'Trinity, and Mi- 
to ſhew cauſe; chaelmas 1757,) the court, upon proper affidavits, 
granted like rules ¶ mutatis mutandis ) in caſes that were 
to be tried by common juries, making them only © to 
ce ſhew cauſe,” not abſolute in the firſt inſtance. The 
1 next term (Hilary 1758, ) they made ſome of them t 
: « ſhew cauſe,” others abſolute in the firſt inſtance, bu! 

none without proper affidavits. Soon after, viz. in 

Trinity term 1758, they made all theſe rules abſolute 

in the firſt inſtance ; ſome upon affidavit, others as 0! 

now mere mo- Courſe ; ſince which time they are become motions 0! 
tions of courle. courſe, without aſſidavit, a counſel's mere ſignatute 


being ſufficient. 


The 


85 


th 
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The form of them is as follows: 


If the trial is to be by a ſpecial jury, the rule runs 


thus : 


« ]t is ordered, that there iſſue a writ of diſiringas Form of rule. 
« ;uratores, &c. &c. taking thereof,” (in the words of &c. in ſpecial 
the firſt clauſe of the above-recited rule between Pierce jury cauſes. 
and Lord Faulconberg and others.) The additional 
clauſe is expreſſed in theſe terms: The plaintiff (or 
« the defendant, viz. the party who prays the view) 

« conſenting, that in caſe no view ſhall be had, or if 
« 1 view ſhall be had by any of the ſaid jurors, whe- 
« ther they ſhall happen to be any of the twelve jurors 
« who ſhall be firſt named in the ſaid writ or not, yet 
« the ſaid trial ſhall proceed, and no objection ſhall be 
© made on either fide on account thereof, or for want 
© of a proper return to the ſaid writ.” 


The rule for a view, where the cauſe is to be tried rorm of ule, 
by a common jury, could not continue the ſame fince &c. in common 
tie balloting ack, (3 G. 2. c. 25.) as it was before, nor Jury cautes. 


y could it be exactly like that for views by ſpecial juries 
by reaſon of the particular directions given by the 14th 
ſection of the balloting act); but it uſed to run much 

y ke it, only mutatis mutandis. The preſent form (ſince 
10 that act) is this: © It is ordered, That there iſſue a writ 
n * of diſlringas juratores, to be directed to the ſheriff of 
1g * the county of Y. in which ſhall be contained a 
li- * clauſe, commanding the ſaid ſheriff to have fix, or 
ts * lome greater number of the jurors to be impannelled 
ere * and returned, to try the iſſue between the parties, 
to * who ſhall be mutually conſented to by the ſaid parties, 
he. their agents, at the place in queition, before the 
(to ume of the trial of the ſaid iſſue, to wit, upon, &c. 
but * and that R. R. on the part of the plaintiff, and T. W. 
in nn the part of the defendant, ſhall attend on the 
lute ' lame day, and ſhew the matters in queſtion to the 
; of * lad fix, or ſome greater number of the ſaid jurors, 
8 0¹ * who ſhall be mutually conſented to as aforefaid ; 
ture 


x and that the expences of taking the ſaid view ſhall be 
*qually borne by both parties; and no evidence 


* ſhall 
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& ſhall be given on either ſide at the time of takin; 
« thereof.” 


The additional clauſe, now added to this rule, is in 
theſe words: © The plaintiff, or the defendant,” (ie 
party at whoſe inſtance the rule is prayed,) “ conſent 
« ing, that in caſe no view ſhall be had, or if a vier 
ſhall be had by any of the jurors, whether they (ha! 
happen to be fix or any particular number of th: 
jurors, who ſhall be ſo mutually conſented to 1; 
“ aforeſaid, yet the trial ſhall proceed, and no obj: 

tion ſhall be made on either fide on account theres, 
or for want of a proper return to the ſaid wii 
1 Burr. 253, to 258. | 


— Fa I — — PP wm £#uu_u_ ui... 


in C. B. In the Common Pleas the method is the ſame, excer 

Same practice, that, inſtead of the di//ringas juratores for a view, tlas 

ay eee proceſs is the habeas corporu juratorum. 
inſtead of di- 

ſtringas. As to the mode of obtaining the rule, give bri-f to counſel wi 

Mode of obtain- 108. Gd. his ſignature is envugh, Apply to the attorney on 1. 

3 view It. ether fide for the name and place of abode, Cc. of his ſpew! 

: Carry brief, with ſuſſicient inflruttions as 1 time and plat! (| 

- meeting, Oc. io clerk of rules, who will prepare rule. vt 

copy on the attorney of the other fide. Carry the original rab u 

ſheriff's office ; and, if it be a ſpecial jury, leave the name: of ju 

at the ſame time; if a common jury, there ts no occaſion, an 

knows them by the pannel : He will ſummon the jury agr. 

to the rule. 


In vacation, In vacation this is done by a judge's order, counſel bar 


ſigned brief, as before. 


Of the conduct After the merits of the cauſe had been determints 

of the ſhewers at the aſſizes by a ſpecial jury, after a trial of tuen 

who attend the þ Ee weed © e dig, ups 
viewers on the ours, detendant moved to ict alide the ver „ Uf 

view. aſſidavit that plaintiſf's ſhewer, at a view purſuant te! 

rule of court previous to the trial had miſbchaved har 

ſelf, by telling the viewers, This place is called A 

hall's Vat, and this Conygree-hill, (which were not 

laces in queſtion;) and faying, 'Thete cottages F 

r. Symons cd, or 6d. a-year rent; defendant 1 

ing, that nothing more than the place in queſt! 

which was one ſingle cottage, ſhould have been lber 


pa 
one 


$:c. VIII.] FROM ISSUE TO TRIAL. 457 
Of granting a View. 

to the viewers. Upon hearing counſel on both fides, 
the court diſcharged the rule; being of opinion, that 
on a view the ſhewers may ſhew marks, boundaries, 8&c. 
to enlighten the viewers; and may ſay to them, Theſe 
are the places which on the trial we ſhall adapt our 
evidence to. The jury could have no light from look- 
ing at the cottage only. The queſtion to be tried was, 
Whether it ſtood within Mr. Symons' manor, or not. 
Had an ancient man been produced to the viewers, and 
he had acquainted them that he had known the place 
many years, and given an account of the boundary, &c. 
this would have been improper, becauſe it is giving 
evidence before the trial. Godtitle on Demiſe of Symons 
v. Clark, Bar. 457. 


Setcrion VIII. 
Of examining Witneſſes on Interrogatories. 


It is ſometimes neceſſary to apply to the court for When neceſſary 
leae to examine witneſſes on interrogatories z as if they te 2222 
ae about to leave the kingdom before the trial, and not ws. - "5h 
likely to return in time, of the like; in which caſe, ; 
party would be deprived of the benefit of their teſti- 
mony, | 


This application to the court is founded upon an Ground of ap- 
alidavit, that ſuch perſon is a material witneſs, with- Plication. 

ut whoſe teſtimony you cannot proceed to trial, and 

it he is on ſuch a day going to the Eaſt Indies (or | 

de like); it is a rule to ſhew cauſe, which afterwards How leave ob- 
uſt be made abſolute, in the uſual way. tained in term; 


If in vacation, it is done by judge's order. ia vacation. 
As this is not ſtrictiy conſiſtent with the rules of Other fide mul 
pal evidence, it is a matter ex gratid, and can only be conſent; 


with the conſent of the other party. 
Hh If, 
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if not, how lf, however, the requeſt is reaſonable and equitable, 
court will re- and juſtice is not likely to be adminiſtered without it, 
os. though the courts of law cannot immediately compel 
the other fide to conſent, yet they will prevent them 
from gaining any advantage by ſuch obſtinacy, and 
aſſt the party applying, by putting off the trial from 
time to time, until ſuch conſent be gained, or the ma. 
terial witneſs returns, or a bill in equity may be filed, 
or the like. Fairly v. Newnham, Do. 420. 


This mode of Upon the ſame principle, if witneſſes live out of the 
examination reach of the proceſs of the courts, and cannot be com- 
8 pelled to attend, upon application of the court to ha 
out of the reach them examined before commiſſioners, ſpecially appointed 
of proceſs; and approved of by the oppoſite party, and that ſuch 

depoſitions ſhould be read at the trial, if the other fd: 

will not conſent, court will put off the trial for ercr. 


Moſtyn v. Fabrigas, Cow. 174. 


by writ of In ſuch examinations, a writ of dedimus poteflatum 
dedimus. iſſues, which is annexed to the interrogatories, and the 
_ commiſſioners certify the anſwers under their ſeals. 


But if the at- But if the party can procure the attendance of ſuch 


tendance of . I ; . 
witneſſes can Witneſs at the trial, his depoſitions muſt not be read. 


be procured, How v. Acloni, 12 Mod. 493. 


depoſitions As if a witneſs going to ſea be examined by inter. 
muſt not be gatories before a judge, and the trial comes on before 
read. he is gone, his depoſition ſhall not be read, but he mul 
| appear; for the rule, in ſuch caſe, is made on a fi- /*t 
poſal of his abſence. Sal. 691. Anon. th 
How to pro- When the rule is made abſolute, a copy thereof muſi be ſerre N 
ceed when rule on the attorney of the other fide, together with a notice of hd 
obtained. time and place ſuch <witneſs is to be examined, and alſo a ct) ll 
the interrogatories to be adminiſtered to him. The other fide m9! p 
then alſo draw up interrogatories, by way of croſs exammati"! N 0 
ſuch witneſs, and ſend them to the judge's chambers. The © ef; 
neſs, at the time appointed, is talen to the judge's chambers, a I 
its examined by the judge's clerk, and ſworn 2 the ine. 1 
tories on both ſides, after which the clerk makes out copies of i, fo 
depofitions. The interrogatories nfl be ſigned by ow a no; 


ec. VIII] FROM ISSUE TO TRIAL. 459 


Of examining Witneſſes on Interrogatories. 


il. 18. and engrofſed on a twelve penny flamp parchment. The 
depoſitions are afterwards produced, and read at the trial. 


The form of interrogatories for the examination of a 
witneſs. 


Interrogatories for Interrogatoriet to be adminiſtered to E. F. Form of inter- 
the plainvf a 8 to be produced, ſworn, and exa- rogatories for 

nined on the part and behalf of A. B. plaintiff, in a certain Plaintiff 

cauſe, now depending in the court of our lord the King, before 

the King binſef againſt C. D. defendant therein, before Sir 

Francis Buller baronet, one of his Majefly's juſtices of the court 

of King's Bench, purſuant to a rule of the ſaid court made, on 


; next, after in the 34th year of the reign of 
| King George the Third : (Or, if an order, ſay, purſuant ta an 
N order of the ſaid Francis Buller, made the day of ) 


[mprimis, Do you Enow the parties, plaintifſ and defendant, 
in the title of theſe interrogatories named, or either of them, and 
which of them, and how long have you known them, either, or 


um which of them? Declare. 
h a 
27 Secondly, Do you, fc. (and ſo on, putting the queſtions ne- 
«ſary for his evidence.) 
_ Laſtly, Do you know of any other matter or thing, or can you 
4 . 


Jay any thing touching the matter in queſtion in this cauſe, that 
may tend to the benefit and advantage of the complainant in this 
cauſe, beſides what you have been interrogated thereto ® Declare 


the ſame fully and at large, as if you had been particularly in- 
errogated thereto. 


Interrogatories for } Interrogatories to be adminiflered, Wc, for defendant 
the defendant. (at before.) 


Great nicety is required in drawing interrogatories; 


and particular care muſt be taken, that the queſtions are 
n0t too leading. 


Form of interrogatories for the crofs examination of 
e ſame witneſs, | 


Interrogatories to be adminiflered to and examined on the part for croſs exa- 
ad behalf of A. B. Plaintiff, in a certain cauſe now depending mination of 
i, Cc. as before, againſt C. D. defendant therein, by way of witneſſes. 
To; examination to certain interrogatorics to be adminiſtered 
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to the ſaid E. F. on behalf of the ſaid plaintiff, befor: 5; 
Francis Buller, c. as before, purſuant ts a tertain rule, & 
as befor Cs F 
| 
| 
SECTION IX. / 
( 
Of compelling Witneſſes to appear at the Trial, - 
A. Of the Proceſs for that Purpoſe, and itz ; 
Incidents. | h 
B. Of the Expences of Witneſſes, and hos WM 7 
paid. | | 1 
C. Of the Remedy againſt them in caſe df - 
Diſobedience. 1; 
| 60 
A As it is incumbent upon the parties in the ſuit v / 
Of the proceſs prove by evidence the matter in ifſue between then, un 
8 and as the witneſſes, who alone can prove the materia you 
3 facts, may be either inimical, or leaſt indifferent u 
| the cauſe, or unwilling to attend, it is obviouſly nec 
ſary for the adminiſtration of juſtice, and the inveſtig | 
tion of truth, that there ſhould be ſome compulſon fer 
proceſs to bring in ſuch unwilling witneſſes under tit x. 
terrors of puniſhment, in caſe of diſobedience. 6 
| : : | 1 
By ſubpæna. This proceſs, in both courts, is by writ of ſue" 7 
ad teflificandum ; the form whereof being ſomewhat d |; 
ferent in the two courts, is as follows: ihe 
We 
h In B. R. In. C. B. 74 
th ot ik. George the Third, fc. 10 George the Third, by , 
pena for A. B. C. D. E. F. and G. H. grace of God, of Great b * of 1 
aflizes, greeting: Wie command you, France, and Ireland, & !: 1; 
Four witneſſes hat, all and ſingular buſineſſes Defender of the Faith, Cet 
may ve Put ®. and excuſes being laid afide, A. B. C. P. E. F. and o. 7 
88 you, and every of you, be and greeting: We r ; ena 
appear in your proper perſons firmly enjoin you, and cut ther 
before our juſtices aſſigned to you, that, laying all other u ee 
bold the afſizes in and for the ters afide, and not wii 22 
county of Surrey, according to any excuſe, you be in your Fl car) 
the form of the flatute, Ic. on per perſons before our ju Wl tin 
Wed- | | 
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Wedneſday, the fifth day of 
Juh fo (the 45 


the forenoon of that day, at 
Guildford in the ſaid county, 
then and there to teſtify all and 
fngular thoſe things which you 
"and either of you know, in a 
certain action now in our court 
before us depending, beteween 
J. B. plaintiff, and T. I. de- 
fendant, (if by original, add 
bir addition, } of a plea of tref- 
paſs on the caſe, (or whatever 
the ation ts, ) on the part of 
the plaintiff (or defendant, if 
bis witneſſes, ) at the aforeſard 
day, to be tried by a jury of the 
county; and this you, nor any 
of you, are in nowiſe to omit, 
under the penalty of each of 
you of 100l. Witneſs, Cc. 
Mansfield & Way, 


If at the fittings in Weſtmin- 
5 1576 y, x8 our * 
10 and well beloved Lloyd Lord 
Kenyon, our chief juſtice, aſ- 
ſigned to hold pleas in our court 
before us, on Monday, the 24th 
of June next, (the day of the 
ſiting, ) by nine of the clock in 
the forenoon of that day, at 
Weſtminſter Hall, in the county 
of mos {or if in London, 
ſay, at the Guildhall of the city 
London.) Blank writs may 
be bought at the  ſtationer”s. 


Tou pay for ſigning the ſub- 
fend 18. 8d. ſealing 7d. and 
then you take out a Subpena- 
ticket for each witneſs to the 

"oing purport, and ſerve 
each witneſs wwith a copy; pay 


im 18. 


70 


the aſfizes, to be held at 


H the aſ= in the county of on the 
finer, ) by nine of the clock of firftl day of Auguſt (the firſt day 


of the aſſtzes) next enſuing, to 

certify and ſpeak the truth in a 

certain matter of controverſy 

pending undetermined in our 

court, before our juſlices at 

Weſtminſter, between J. B. 

Plaintiff, and T. I. late of E. 

in the ſaid county of 

gentleman, defendant, in a plea 

of treſpaſs, (as the ation it,) 

and this you are not to omit, 

nor is any one of you to omit, 

under the penalty of each of you 

of 100l. Witneſs, Sir James. Teſte it the laſt 

Eyre knight, at Weſtminſter, the day et term. 
day of 

in the 34th year of our reign. 

Protbonolary. 


If the trial le to be bad in For trial at 
London, you ſay, before Sir Weſtminſter 
James Eyre, our chief juſtice Fand London. 
the court of King's Bench, at 
Guildhall, London, an 


the day of the ſittings, ] to 
440. Ee. 7 


Fin Middleſex, thus : Be- 
fore Sir James Eyre knight, 
our chief juflice of the Bench at 
Weſtminfler, in the great hall 
of pleas there, called Weſtmin- 
ter Hall, to certify, &c. 


When the ſu ous is filled Now ſubpœna 
up, the duty W ercof is 28. filled up, &c. 
carry it to the proper prothono- 

tary to be figned, for which you 

pay 1s. and to the ſeal-office to 

be ſealed, for which you pay 

7d. and then you make out tick- Syhpena-tick- 
ets for each of the witneſſes, in et how to be 
the following form : Serve each ſerved. 
witneſs with a copy. 


Mr. 
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Form of ticket, To Mr. 

By virtue of a writ of ſub- 
pena to you direded, and here- 
with ſhewn unto you, you are 
commanded perſonally to be and 
2 before Lloyd Lord 

enyon, chief juſtice of his Ma- 
jeſly's court of King's Bench, 
on Monday the fifteenth day of 
July inflant, by eight of the 
clock of the forenvon of the ſame 
day, at Weſtminſter Hall in the 
county of Middleſex, to teſliſy 
the truth, according to your 
bnowledge, in a certain cauſe 
now depending, and there to be 
tried, between I. B. Efq. 
Plaintiff, and T. I. defendant, 
in a plea of treſpaſs on the caſe 
on the part of the defendant ; 
and hereof you are not to fail, 
upon pain of one porn} er 
Dated the roth of July in the 
thirty-fourth year of the reign of 
our ſovereign lord George the 
Third, king of Great Britain, 
Ofc. in the year of our Lord 


1794- 
By the Court. 
T. S. attorney for defendant. 


Mr. 

By virtue of a writ of fil. 
pena to you directed, and hy. 
with ſbeaun unto you, you d: 
commanded perſonally to be and 
appear before bis Majeſly' jul. 
tices of afſize (or the chief juſ. 
tice, as before direfed, accord. 
ing as the caſe is, ) on 
the day of by of th 
clock in the forenoon of the ſame 
day, to teſtify the truth, accord. 
ing to your knowledoe, in 1 
certaincauſe now depending, and 
there to be tried, beitaueen. A, 
B. plaintiff and C. D. late if 

in the county of 
gentleman, defendant, in a plu 
of treſpaſs (as the ation ts) mn 
the part of the plaintiff, (a 
the defendant, if at bis in- 

france ſubpænaed; ) and berof 
you are not to fail, upon pain if 
one hundred pounds. Dated il. 
day of in the yea 
of our Lord 1194, and in tle 
year of the reign of car 
ſovereign lord George the Third 
king of Great Britain, Ic. 
J. R. Attorney, 


Of ſubpœna du - If any perſon has in his poſſeſſion any writings, deeds, 

ces tecum. hooks of accounts, or other things which it may be ne- 
ceſſary to produce on the trial of the cauſe, or on the 
execution of the inquiry, he ſhould be ſerved with 
ſubpcena duces tecum, commanding him to bring with 
him, and produce the ſame at the trial of the cauſe, ot 
execution of the inquiry : which ſubpcena is like the for- 
mer, only you inſert a clauſe, after mentioning the place 
of trial or inquiry, to the following effect: 


Form thereof, © And alſo that you bring with you and produce at the tim! 
and place aforeſaid, a certain deed or inſlrument in writing, 0 
ing date, &c. (deſcribe the thing to be produced, ) then and ther 
to teflify and ſhew all and fingular thoſe things which you or eithe 
of you know, or the ſaid deed or inlrument doth import, of and 


4 


4 err 
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concerning a certain action now in our court, before us depending, 
Sc. It is figned and ſealed as before. 


But an attorney is not obliged to obey a ſubpoena How far obliga- 
with a duces tecum of papers belonging to his client, tory: 
ſerved upon him to found a proſecution by indictment 
againſt his client for forging them. | Rex v. Dixon, 
Burr. 1637. 


But if the requiſite papers, letters, &c. are in poſ- When a notice 

a ſeſſion of the plaintiff or defendant, or the reſpective at- only to qr" 

, tornies in the cauſe, a common written notice to pro- — 8 

d duce them will be ſufficient. | 

1, | . - 

7 If the witneſs be in cuſtody, he muſt be brought up ew witneſs in 
h | .  * cuſtody to be 

. by habeas corpus ad teſtiſicandum — Aoi 

* Make an affidavit, 

or 

5 That A. B. now a priſoner for debt, in cuſtody of 

of ; 8 5 ü 5 'y „ » Aﬀidavit to ob- 

40 i, and will be, a material witneſs for this deponent in the trial of tain habeas cor- 


1 this cauſe. And this deponent further ſaith, that he is adviſed, pus. 
aud verily believes, that he cannot ſafely proceed to the trial there- 
ef, without the teſtimony of the ſaid A. B. 


Swear affidavit before a judge, who will grant his fiat for 
habeas corpus. J[ngroſs wvrit of habeas corpus on 58. amp 
parchment, get judge's name indorſed thereon : It muſt be ſigned 
and ſealed as ſulpæna; then leave it at marſhals or gaoler's, in 
whoſe cuſtody witneſs is ; and, at ſame time, tender his reaſonable 
charges for bringing him up, otherwiſe he is not bound ſo to do. 


The habeas corpus cannot be obtained either by mo- Neceſſity there- 
non in court, or before a judge, without an affidavit ot. 

made by the party applying, that the witneſs is a mate- 

ral one. The King v. Layer, Fort. 396. Rex v. Bur- 

tage, Burr. 1440. | 


And it muſt be ſigned by a judge, or it is nugatory. Habea 
Rex v. Roddam, Cow. G72. how dene. 


The court will not grant a habeas corpus ad teſtiſican- V ho may or 
un to bring up a priſoner of war, it muſt be done by who may not be 


n order from the ſecretary of ſtate; or he may 3 


examined 


as. 
— 
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a Ly * . 
= -- w — 
So. hr FI 4. - 
-» 


1 = — 
5 * 


oe STS 


— — 


oF? 
. 
nf 
2. 2,4 
+ — 


——— 


. 


* 
— 


- * 
4 2 » —— 2 
= _ - Bg7 *2— 
"DX 
» 
— 
— > - 428 —_—_—— 


1 
WS 
+ ZY 


466 OF THE PROCEEDINGS [Ch. N. 
Of compelling Witneſſes to appear at the Trial, 


ptiſonersofwar; examined on interrogatories. ' | Furly v. Newnhan, 
Do. 420. n 33 


milors; Sailors on board a ſhip cannot be brought up by 5 

3 beas corpus againſt their conſent as priſoners : but on al. 

_ Hidavit that they have been ſerved with ſubpœnas, and 

are willing to attend, judge will grant an habeas corpus 

to the commander of the ſhip to bring them up. Rex 
v. Roddam, Cow. 6727. . 


priſoners in ex- It was formerly held, that a priſoner in execution 
ecution. could not be brought up to give evidence by habeas car. 
9 pur, as it would operate as an eſcape in the warden 


l + + a4 
— — . * 
— — 
: % 
* — — 
- — OS 4s - — 


4 or marſha]. ' Comb. 17. 48. Burdus v. Shorter, 
1 Bar. 222. VVV 

4 But in the King v. Burbage, Burr. 1440. on ſuch i 
1 motion it 1s ſaid that Lord Mansfield agreed, that in 
1 general a habeas corpus ad teftificandum will lie to remove 
Ml n perſon in execution to be a witneſs; but refuſed 20 
11 application, thinking it, under the circumſtances of the 
14 caſe, a mere contrivancſgee. 

Ft 8 us 's- „ 

; | 1 = Witneſſes ought to have a reaſonable time to put 
11 lowed witneſſes their own affairs in ſuch order, that their attendance 


— 4 > 


for their at- upon the court may be of as little prejudice to then- 
tendance, ſelves as poſſible: and the court of B. R. held, that no- 
ns tice at two in the afternoon in the city to attend the ſi- 
tings that evening at Weſtminſter, was too ſhort a time. 
Hammond v. Stewart, Str. 5 10. WE 


— 
— 
- 
— 
— 


But if in court, But if the witneſs happens to be in court at the trial 
ages rs then a ſubpoena ticket then ſerved upon him is ſufficient 
erved with Cow: 8 | x Os 

ſubpœna. W. 8485. . 
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| And this, although he is defendant's attorney, and 
his evidence is againſt his client. . 


Even though If the defendant's attorney, who is a ſubſcribing u. 
defendant's nefs to an agreement upon which the plaintiff brings l- 
AF ejectment, refuſe to give evidence of his atteſtation, 
FEA &c. upon ſervice of a ſubpoena upon him in court for 
that purpoſe, the court, out of which the record * 


4 
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will grant an attachment againſt him, Doe on dem. 
upp v. Andrews, Cow. 8.45. 


Service of a ſubpœna ſhould be perſonal ſervice, other- Subpena muſt 
wiſe the court will not grant an attachment, though de P*rionally 


perhaps an action might lie. Smalt v. Whitmill, Str. erved, 
1054- 


5. Of the Expences of Witneſſes, and how paid. B. 


No witneſs is obliged to attend, unleſs his reaſonable Expences muſt 
expences are tendered him by the party wanting his be tendered. 
tetimony. 


The quantum of theſe expences muſt be governed by qQaaneum + 


5 the circumſtances of the caſe. thereof 
4 Two guineas for a witneſs to come from Cheſter to 

15 Guildhall held not ſufficient. Chapman v. Pointon, 
. | 

the 5 


There ſhould be enough tendered to cover the whole muſt be ſuffi» 
out expences of the journey, and of the — ſtay at cient. 


nc the place of trial, Fuller v. Prentice, 1 C. B. T. R. 49. 
The tender of expences muſt be made when the ſub- When tender 
peena is ſerved. 1b, muſt be made. 


For even if without ſuch tender being made, the wit- Conſequence of 
nels attends at the trial, and his expences are there ten- negleRing it. 
ered, it is not good; but he may refuſe to give teſtis 
mony. Bowles v. Fohnſon, Blac. 36. | 


For a perſon not properly ſubpcenaed, is to be looked 
upon only as a ſtander-by; and it is no contempt of 


the _ for a ſtander- by to be refuſed to be examined. 
bid. 0 55 


When a ſubpœna is ſerved on a witneſs in London, 
2 ſhilling is uſually given ; but if he is at any diſtance, 
ind muſt reaſonably incur expence to attend the trial, 
!t ſhould be tendered him. Is ae: 


For 
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For in no caſe is a witneſs obliged to truſt to the 
court allowing him more when he comes to be ſworn; 
perhaps the party may not call him, and then it may 
be difficult for him to get home again. Str. 1150, 


8 Any contingent loſſes which witneſſes may ſuffer by 
Joes in coſts. Obeying the ſubpoena, cannot be allowed on the ta 
tion of coſts, Thelluſſon v. Staples, Do. 438. 


C. C. Of the Remedy againſt Witneſſes in caſe of 
| Diſobedience. 


. 
LF 
Two modes, by If the witneſs be properly ſerved with the ſubpœu, 
attachment and and his expences tendered, and he refuſes to appear 200 
by action; give evidence on the trial, there are two remedies at 
the election of the party; the one a criminal proceed- 
ing by attachment, the other a civil proceeding by 
action. * „ene, 


by attachment; The remedy by attachment is a modern proceeding, 
the C. J. in 22 G. 2. ſaid he remembered the firſt mo- 


of King's Bench had adopted this mode, that the coun 
of Common Pleas would accede to it. Hie v. Touts, 
Bar. 33. Chapman v. Pointon, Str. 1150. 


But in 25 G. 2. Friend v. Hope, Bar. 36. 2 rule to 
ſhew cauſe why an attachment ſhould not iſſue, wa: 
granted in C. B. and would have been made abſolute had 
not the ſubpcena been irregularly ſerved ; and now bot 
courts give this remedy by attachment, but proceed 
therein with great caution, expecting to be well ſatis 
fied of the ſubpoena having been properly ſerved, aud 
expences tendered, and the like. Fuller v. Prentit 


1C.B. T. R. 49. Bowles v. Johnſon, B. R. Blac. 36 


An attachment was granted againſt a bailiff for r. 
fuſing to make an affidavit of the ſervice of a ſubporn! 
upon a witneſs ; which aſhdavit was neceſſary in order 


to ſound a motion ſor an attachment againſt him for l. 
| noſe 


tion for them: and it was a long time after the cour | 


LA a _T wes 


0th 
pl: 02 
order 


for hi 


non- 
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non- appearance; for a bailiff is in a very different ſitu- 
ation from another man, being an officer of the court. 
The King v. Rudge, Blac. 432. 


As to the civil proceeding by action, it may either be by ation, 
an action upon the caſe for damages, or the party may 
reſort to his remedy under the ſtat. 5 Eliz. c. 9. ſ. 12. 
which gives a penalty of 10/.; and alſo ſuch further 
recompence to the party grieved, as the judge of the 
court out of which the proceſs iſſued ſhall award. 
This further recompence, therefore, muſt be aſſeſſed by 
the court; and upon that aſſeſſment an action of debt 
may be brought. So an action of debt may be brought 
for the 10/. penalty. Pearſon v. Iles, Do. 556. 
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Sxc. 1. Of Trials at Bar. 


SEC. 2. Of preparing Briefs, and attending 
Tr tals. | 


SEC. 3. Of challenging the Jury and of Taleſmen, 
SEC. 4. Of nonſuiting at the Trial. 
SEC. 5. Of References at the Trial, 


Sr. 6. Of Demurrers to Evidence, and of Bill 
of Exception. | 


SEC. 7. Of Verdifts and Caſes reſerved. - 
SEC. 8. Of Fudge's Certificates for Coſts, 


SECTION TI. 


Of Trials at Bar. 


| Formerly the ORMERLY all trials were had at he bar of the 
_ moe of court in actions which were firſt commenced there; 
| but this ſeldom happened, except in matters of conſe- 
quence, as trifling ſuits were brought and determined 
in the court baron, hundred, or county court. 


How fell into But when it became the uſage to bring aCtions of any 
Gſuſe ; trivial nature in the courts of Weſtminſter, it was found 
to be an intolerable burthen to compel the parties' wit 
neſſes and jurors to come from the diſtant parts of the 
kingdom to try ſuch ſuits. A practice, therefore, ver) 
by continuing early obtained of continuing the cauſe from term to term 
cauſe till juſ- in the court above, provided the juſtices in eyre did 
IO not previouſly come into the county where the cauſe 0: 
county. action aroſe; and if it happened that they arrived 
there within that interval, then the cauſe was removed 
from the juriſdiction of the juſtices at Weſtminſter do 
Juſtices of eyre that of the juſtices in eyre ; afterwards the juſtices 1 


ſuperſeded by eyre were ſuperſeded by the juſtices of aſſize, to whom, 
juſtices ofaſſize, | | by 


vw A Aa A _ £ pos 


, 
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by ſtatute of 13 Edw. I. a power was given to try all 
common cauſes ; and now, by virtue of the commithon 
of niſe prius, as it is called, all common cauſes are tried 
at the aſſizes in the country, and at the ſittings at Lon- 
don and Weſtminſter. For an explanation of which, 
ſee Appendix O. Appendix O. 


Thus trials at bar fell into diſuſe, except in caſes of Trials at bar 
difficulty and importance, and the terms were appro- only yr 
rated to legal arguments, and the multiplicity of buſi- f. fe of dife 
P f : ficulty. 
neſs brought forward in the courts by motion. 


A trial at bar (which is a trial in term time before all Trial at bar 
the judges of the court) can only now be obtained by pros and how 
motion in court, and affidavit of the nature and intri- * oO 
cacy of the cauſe : if obtained, it muſt be by ſpecial jury. 

The day of trial is appointed by the court; the cauſe is 
ſet down with the clerk of the papers in B. R. or ſecond- 
ary in C. B. and the record delivered to them. 


The granting of a trial at bar is entirely in the diſcre- In diſcretion of 
tion of the court; and ſuch a trial ought not to be aft i tant 
granted without good reaſon, becauſe it is very expen- 
bye to the parties, and the buſineſs of the other ſuitors 
13 thereby delayed. Neither the length of a cauſe nor „hat cient 
the value of the matter in queſtion is a ſufficient ground ground for it, 
for granting a trial at barz and in order to obtain one 
upon the account of difficulty, it is not ſufficient to ſay 
generally in an affidavit, that the cauſe is expected to 
be difficult ; but the particular difficulty which is ex- 
pected to ariſe ought to be pointed out, that the eourt 
may judge whether it be fulfcient for the granting of a 
al at bar. Rex v. Burgeſſes of Carmarthen, Say. 79. 


when moved for 
by affidavit ; 


All queſtions concerning trials at bar muſt depend on 
their own circumſtances z and the general rule to go by 
the judgment which the court ſhall form on the na- 
ture of the iſſues and their dependencies. The King v. 
Aaery, 1 D. & E. 366. 


But if a judge of the court or maſter in chancery be when no affida- 
{patty to the ſait, there ſhall be a trial at bar upon vin neceliary ; 
motion, 


terms impoſed 


term; 


or if venue be 
in London; 


or if in county 


moved for; 


nor till iſſue 
joined. 


ment. 


whether allow- : : 
ed in an iſſuable ifſuable term, unleſs the crown is actually concerned in 


ſame term it is 


except in eject- 
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motion, without any affidavit. Morton v. Hophin: 
I Sid. 407. 


As a trial at bar is a matter of favour, the court ma 


on granting it ; impoſe what terms they pleaſe on the party applying; 


as that he ſhall receive only ns privs coſts and Pay bar 
coſts, or the like. Holmes v. Browne, Do. 426. 


A trial at bar is not allowed by the court to be in ar 


the intereſt. And. 271. 237. N. on R. Mic. 4 Ann, 
Corporation of London v. Lynn, 1 C. B. T. R. 2%, 
Dunn v. Lord Gadogan & Others, Burr. 273. 


A cauſe cannot be tried at bar where the action 
is laid in London, by reaſon of their charter, 2 Sal. 644. 
becauſe the granting a trial at bar when the venue is hid 
in London, would be contrary to a charter by which the 
citizens are exempted from ſerving as jurors out of thi; 
city. Str. 356. 


Unleſs the citizens waive their privilege, and conſent 
to be ſworn as jurymen; in which caſe ſuch trial may 
be had. Locker v. E. I. Company, 2 Wil. 136. 


Q. Whether an action depending in a court of a 


palatine; county palatine canbe tried at bar; and whether the cour 
of B. R. can compel the inhabitants of the county pali- 
tine to attend as jurors on ſuch trial? Gally v. CM 
Say. 47. The King v. Amery, 1 D. & E. 366. 

not granted the Nor will it be granted the ſame term it is moved fot. 


tried the next. 


The court will not grant a trial at bar till iſſue is joined; 
becauſe it would be infra dignitatem to grant it wo 
Its 


knew whether the iſſue joined would be a matter o 


ficulty or not. Caſe of the Borough of Chriſt Church, 


Str. 696. 


* 


Cooke's Rep. 66. It muſt be moved one term to be 


But an ejectment cauſe is an exception to this rule 
in which, as iſſue is ſeldom joined till the term is * 
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it would, in general, be too late to apply for ſuch trial 
aſter it is joined. Anon. Say. 155. 


Trial at bar muſt be moved for in court, and the day 2 at bar 
is always appointed by the court; but yet the plaintiff is r 8 
at liberty to countermand the notice of trial, and to pre- 
vent the cauſe being tried on that day; which if he Of counter- 
does, it cannot be again brought to trial, unleſs ſome mandingnotice, 
day be appointed by the court. 


» _—_— Ape " 
* — 2 = _— 


A ſecond rule cannot be made for a trial at bar be- of obtaining a 
tween the ſame parties in the ſame term ; nor can it be ſecond rule. 


e in an iſſuable term. Cantillon v. Lord Montgomery, Fitz- 

gib. 267. 
on : L 
5 A trial at bar was put off becauſe the jury were not 11 many day 
10 ſummoned in proper time. Six days notice, per Foſter, notice of trial 
ho ought, at leaſt, to be given. Rex v. Owen, Say. 30. neceſſary. 
his 


The plaintiſf's attorney muſt, before the eſſoin day Hon to be en- 
of the term in which the cauſe is appointed to be tried, tered for trial. 
give notice to the chief protlionotary, or his ſecondary, 
of the day on which the cauſe is to be tried, that the 
ſame may be put down in the court book; and in caſe 
of neglect, and without motion and ſpecial direction of 
the court, ſuch cauſe ſhall not be tried that term. Hil, 

6 Ann, in C. B. | 


On trials at bar, the lord chief juſtice, and other of delivering 
judges, are to have copies of the iſſues in ſuch cauſes copies of iſſue 
delivered to them four days before the time appointed e Judges. 
for trial. Mich. 3 Geo. 2. 


Of late years, new trials have been granted after Ne trial after 
trials at bar as well as after trials at ni privs. Bright trial at bar. 
v. Eynon, Burr. 395. 


Ona day appointed for a trial at bar, only nine of the % ic the uur 
Jury appeared; plaintiff prayed for a decem tales + by the do notatterid at 
courſe of the court, the trial could not have come on the trial. 
yan until Michaclmas term; this being Eaſter term, = ne 3 
and th * h . . ] b ta es, Cc, 

e next an iſſuable term, wherein no trials at bar 
«rr allowed. As this would have been a great expence 

and 
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and delay to the parties, the court ordered a decem tali, 
and although this was on the Saturday, they ordered it 
to be returnable on the Monday following, (though 
there had never been before an inſtance of it.) Denn. 
Cadagon, Burr. 273. | 


N. B. At common law, where a ſufficient number of 
jurymen did not appear, a writ of decem tales, oclo tale, 
and the like, was iſſued to the ſheriff, which was for: 
ſupply of ſuch men as were wanting; and this muſt ſtil 
be done at a trial at bar, if the jurors make default 
But at the aſſizes, or niſ privs, by ſtat. 35 Hen. 8.c. 6. 
and other ſubſequent ſtatutes, the judge is impowered, 
at the prayer of either party, to award a tales de ci. 
cumſtantibus of perſons preſent in court. 3 Bla. 
Com. 364. 


SECTI1 155 II. 
Of preparing Briefs, and attending at Trial 


Having taken every preparatory ſtep for the bringing 
of the cauſe to trial, nothing remains but to deliver 
briefs to counſel, and attend at the time appointed. 


Of the brief. The brief ſhould contain an abſtract of the pleadings 
a clear ſtatement of the client's caſe, and a prope! 
arrangement of the proofs, with the names of the wi 
neſſes. | 


The grand rule to be obſerved in the drawing 0 
briefs is conciſeneſs with perſpicuity. 


Of che attend. When the cauſe is in the paper for trial it is the dut 
— plaintiff and defendant's attorney to attend the 
court, to ſee how the cauſes go off; to take care thil 
their counſel and witneſſes have early notice when 

cauſe is coming on, that they may be ready to periom 
their reſpective duties. 1 
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If the plaintiff's attorney is abſent when caufe is How, if at- 
called on, the cauſe may be ſtruck out of the paper, by torney abſent. 
order of the court, and he, or his client, be ſubjected | 


to pay the coſts of the day, for not trying cauſe accord- 
ing to notice, or he may be nonſuited. 


If defendant's attorney is abſent, his client will loſe 
the benefit of his caſe in defence, and be ſubject to 
colts. | | 


The court will ſcarcelyadmit an excuſe for the abſence No excuſe for 


„e plaintiff's or defendant's attorney, when their duty non-attend- 
d, requires them to be preſent. They are allowed in their duce. 

ir. eil for their attendance while cauſe is in the paper, 

Xx, nd till tried, and it 1s expected and imagined by court 


that they do attend. 


SECTION III. 


Of challenging the Fury, and of Tales Men. 


When the cauſe is called on in court, the record Of challenging 
then handed to the judge to peruſe, and obſerve the Ju. 


nging leadings, and what ifſues the parties are to maintain 
elivet d prove, while the jury is called on and ſworn ; at 
d. us time, therefore, it is neceſſary to attend to the 

mes of the jury as they are called over, and before 
dings, ey are ſworn, or to object to the former jury being 
prope! ern, which is 82 done in common cauſes, if 
e wit- ere be any perſon upon the jury that is exception- 


le. 
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wing ol For either party has a right, upon good cauſe ſhewn, Either party 
cbllenge the jury, as it is called. may challenge. 


9 PF Toa - * 
1 "4 
1 


Now challenges are of two ſorts, either to the array Two ſorts of 
to the polls. | challenges. 


Challenges to the array are, when an exception is Challenge to 
de to the whole pannel in which the jury are arrayed the array, what 
{et in order, by the ſheriff in his return to the jury 

Fi proceſs, 
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proceſs, and they may be made upon account of par. 

Grounds there- tiality, or ſome default in the ſheriff or under-ſherif; 
of. As if the under-ſheriff is attorney in the cauſe, and re. 
turns the jury, it is good cauſe of challenge to the ar 

ray. Baylis v. Lucas, Cow. 112. Or if the ſheriff be 

party to the ſuit, or intereſted therein, or the like, 

Alſo, though there be no perſona! objection againſt the 

ſheriff, yet if he arrays the pannel at the nomination, 

or under the direction of either party, this is good 

cauſe of challenge to the array. But challenges to the 

array feldom happen; becauſe, 1ſt, The ſame reaſons 

generally ſpeaking, that are ſufficient to quaſh the ar- 

ray, would be good grounds at the time of awarding 

the venire to direct it to the coroners or eliſors, as be- 

fore- mentioned, page 433. upon a proper ſuggeſtion 

being made on the record, as in Appendix, N. 

And 2dly, Becauſe ſuch reaſons as would quaſh th: 

array, would alſo be good grounds for a motion for: 

new trial. Cow. 112. 


Challenge to Challenges to the polls (in capita ) are exceptions to 
the poll, what. particular jurors. The grounds of ſuch challenges a: 
— As tere. reduced, by Lord Coke, to four. 1ſt, Propter hunt 
Iſt, Propter reſpectum: As if a lord of parliament be impannell« Wl. F 
honoris reſpec- on a jury, he may be challenged by either party, « WW... 


. may challenge himſelf. 2d, Propter defectum: As if: 
TP ter  juryman be an alien born, ig * or bondman, 
or a minor, or, which is the principal deficiency, i 
| not a ſufficient eſtate * to qualify him to be a jute: 
3d, Propter 3d, Propter delictum : As if he has been guilty of 2 
delietum. crime or miſdemeanor that affects his credit and ” 

en 


* By 4 and 5 W. and M. c. 24.1. 15. all jurors (except ſlang 
_— trials per medie tatem linguæ) who are to be returned for 
iſſues in any of the ſuperior courts, or general quarter ſeſſions, 58 
have in their own name, or in truſt for them within the ſame cout 
1ol. by the year at leaſt, above re- prizes of freehold or copyhoſd i 
or tenements, or of ancient demeſne, or in rents, or in all or 200! 
them, in fee-ſimple, fee-tail, or for the life of themſelves of * rac, 
other perſon ; and in Wales 61. 


But tales men only 51. Sec. x8. 


By 1 Geo. 2. c. 16. qualification extended to perſons having e But t 

in poſſeſſion, in land in their own right, of the yearly value of 20, 
upwards, above the reſerved rent, the ſame being held by lea 
fve hundred years, or for ninety-nine years, determinable on 1s 
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ders him infamous; as for a conviction of treaſon, 

felony, perjury, or conſpiracy ; or if he hath received 

judgment of pillory, or been branded or whipped ; of 

if he be outlawed or excommunicated. 4th, Propter th, Proptet 
afeFum ; which, as it is the moſt general cauſe of aſſectum. 
challenge, I mention it laſt. This may be either a 

rincipal challenge, or to the favour. A principal chal- 

lenge is ſuch, where the cauſe aſſigned carries with it 

prima facie, evident marks of ſuſpicion, either of 

malice or fayour : As that a juror is of kin to either principal chal- 
party; that he has been arbitrator on either ſide ; lenge. 
that he has an intereſt in the cauſe; that there is 

an action depending between him and the party ; that 

e has taken money for his verdict; that he has for- 

merly been a juror in the ſame cauſe ; that he is the 

party's maſter, ſervant, counſellor, ſteward, or at- 

orney, or of the ſame ſociety or corporation with him : 

u theſe are principal cauſes of challenge, which, if 

rue, cannot be over-ruled; for jurors muſt be omni . 
xeptione majores. Challenges to the favour, are where Challenge to 
be party hath no principal challenge, but objects only the favour. 
ome probable circumſtances of ſuſpicion, as acquaint- 

ace, and the like, the validity of which muſt be left 

o the determination of triors, whoſe office it is to de- 


eee whether the juror be favourable or unfavourable. 
As 111 triors, in caſe the firſt man called be challenged, 
ame two indifferent perſons named by the court; and 
oy, U they try one man and find him indifferent, he hall 


lworn, and then he and the two others ſhall try the 
It; and when another is found indifferent and ſworn, 
e two triors thall be ſuperſeded, and the two firſt 
on on the jury ſhall try the reſt. 


A juror may himſelf be examined on oath of voir dire Of examining 
nlatem dicere, with regard to ſuch cauſes of challenge à challenged 
ae not to his diſhonour or diſcredit; but not with axon 

ard to any crime, or any thing which tends to his ; 


grace or diſadvantage. 3 Blac. Com. 363, 364. Sec 
0 Burr. 18 56. | 


But this 1 f - | How this prac- 
practice, of aſſigning particular reaſons for n Fe 


9 lenges, and of the ſame being canvaſſed by triors, ned. 
7 de e-mentioned, is become in a great meaſure ob- 


112 ſolete, 
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ſince 3 G. 2. ſolete, ſince the ſtat. 3 Geo. 2. c. 25. which dire; 

c. 25. the mode of returning jurors in all common cauſcs ; {or 
as, by the proviſion of that ſtatute, there are generally 
a ſufficient number of jurymen attending, the clerk 2. 
niſi prius or aſſociate will, upon an intimation from 
either party, refrain from calling any perſon objected 
to without any reaſon being aſſigned. 


Ot the tales de If, however, by means of challenges or excuſes, or 
circumſtanti- non-attendance of the jurors, a ſufficient number ſhould 
bus. not appear at the trial, either party may pray a tals, 

which is a ſupply of /uch men as are ſummoned upon 
the firſt pannel, in order to make up the deficiency. 
This was formerly done by a writ of dem tales, if 
tales, and the like, directed to the ſheriff, returnable at 
an early day, when the cauſe was again called on. But 
by ſtat. 35 H. 8. c. 6. and other ſubſequent ſtatutes, 
the judge is impowered to award a tales de circumftar- 
tibus. This, however, is in a great meaſure rendered 
uſeleſs, by the ſtat. of 3 G. 2. c. 25.3 for as there are 
always a ſufficient number of common jurymen re- 


WE T7 , . I ENS 


turned, a tales de circumſtantibus is not wanted in com- 2 
mon cauſes. And if a zales is prayed in ſpecial jury 4 
cauſes, which is generally done, for it is very rare that the 
twelve ſpecial jurymen attend, they are taken from * 
among thoſe who attend on the common jury. In ſuch of; 
caſes, however, they are deemed tales de circumſtantibu., *. 
(and not improperly, though perhaps not ſtrictiy ſo, 
according to the original conſtruction of the term,) and 0 
are afterwards ſo recorded in the poſtea. | al 
tre 
Of the mode os As we have already ſhewn how a ſpecial jury l 0p 
returning a ſtruck and returned, I ſhall juſt briefly point out tix m 
common jury, mode of returning common juries, which will ren Wl ber. 
what has been ſaid more clear and comprehenſible. ed 
ary 
according to A common jury is one returned by the ſheriff, « 7 


3G. 2. e. 25. cording to the directions of the ſtat. 3 Geo. 2. C. 2 
| which appoints, that the ſheriff or officer ſhall not f. 

turn a ſeparate pannel for every ſeparate cauſe, 25 for 

merly, but one and the ſame pannel for every caule ! 

be tried at the ſame aſſizes, containing not leſs tha 
forty-eight, nor more than ſeventy-two, jurors; 
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that their names, being written on tickets, ſhall be put 
into a box or glaſs, and when each cauſe is called, 
twelve of theſe perſons, whoſe names ſhall be firſt 
drawn out of the box, ſhall be ſworn upon the jury, 
unleſs abſent, challenged, or excuſed, or unleſs a pre- How, if there 
vious view of the meſſuages, lands, or place in queſ- has been a view 
tion ſhall have been thought neceſſary 4 the court ; 
in which caſe, ſix or more of the jurors returned, to be 


0 agreed on by the parties, or named by a judge, or other 
q proper officer of the court, ſhall be appointed by ſpe- 
a cial writ of habeas corpora or diſiringas, to have the mat- 
J. ters in queſtion ſhewn to them by two perſons named 
i 


in the writ; and then ſuch of the jury as have had the 
view, or ſo many of them as appear, ſhall be ſworn on 
the inqueſt, previous to any other jurors. Theſe acts 
are well calculated to reſtrain any ſuſpicion of partiality 
in the ſheriff, or any tampering with the jurors, when 
returned. 3 Blac. Com 358. 


All the names of the jurors muſt be drawn out of the it one juryman 
box; and if another perſon, whoſe name is not in the perſonates ano- 
ur box, anſwers to a name called, and by perſonating ano- tet; verdict 

. X will be ſet aſide, 
ther juryman is ſworn, the verdict will be ſet aſide, as 


rom being a verdict only of eleven; for it is not a matter 
ſuch BW © challenge, nor is the defect cured by ſtat. 32 Hen. 8. 
_ Mrman v. Beaumont, Bar. 453. Rufſell v. Ball, ib. 455. 
* 


Such is the mode of obtaining a proper unexception- 
ale jury for the trial of the cauſe; and whenever 
twelve of the perſons impannelled and not objected to, 


ear, or the number be made up by tales men, they 

© HY chen worn well and truly to try the ifſue joined 

cnc: WW between the parties, and a true verdict to give ac- 

þ cording to the evidence. Hence they are called a 
2 Ph jurata, and jurors, furatares. Sce 3 Blac. Com. 

, AL, p 

c. 23 5 

1ot le 

25 for 

auſe! 


Src- 
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SECTION IV. 


Of nonſuiting at the Trial. 


Of a nonſuit at When the jury are ſworn, it becomes the duty of the 
the trial, What. plaintiff's counſel to enter upon his caſe; and it is i. 
| cumbent upon him not only to prove by evidence err 
fat that is neceſſary to ſupport it, but the facts, when 

proved, muſt be ſuch as in point of law are ſufficient to 

maintain an action: for if he fails in either of theſe re- 

ſpects, he will, under the direction of the judge, be non- 

ſuited; nor will the defendant have occaſion to go into 

the merits of his defence; whereupon the crier is or- 

dered to call the plaintiff ; and if neither he, nor an 

one for him, appears, he is then ſaid to be nonſuited; 

the jurors are diſcharged; the action is at an end; and 

the defendant recovers his coſts. 


For by the old law no verdict could be given in tle 
abſence of the parties; and, therefore, when the ju: 
returned to the bar to deliver their verdict, the plan. 
tiff was bound to appear in court in order to anſwer tht 
amercement, to which he was formerly liable if he faite 
in his ſuit. And though this amercement is diſuſec, 
yet the form in the pleadings ſtill continues the ſams, 
and his appearance in court in perſon, or by attorne) 
is as neceſſary now as formerly, before the jury canc: 
liver their verdict. 


g——_— cw aw was 


But the plaintiff, if he pleaſes, may ſuffer a nonſu! 
at any time before the verdict be given, though aſter 
the full diſcuſſion of the cauſe, and the ſumming ?! 
of the judge in defendant's favour. 


When therefore a plaintiff, or his counſel, imapi" 
that ſufficient evidence has not been given to maine 
the iſſue on his part, and apprehending the verdict Ik 
to go againſt him, it is uſual for him to be volunti 
nonſuited by withdrawing himſelf ; and he has his 
vantage in this, rather than ſuffer a verdict to be g 

Advantages in againſt him upon the merits; for after a judgmen:' 


certain caſes of nonſuit, he may bring another action upon the 
a nonſuit; | 
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ſelf ſame ground of complaint ; which he cannot do af- 
ter a verdict againſt him upon the merits. 


But if once he ſuffers the my to pronounce their ver- muſt be before 
dict, he cannot prevent its being recorded and elect to verdict pro- 


. : he nonſuited. Rouncegh 
in- 

* In an iſſue out of Chancery, on a motion for a new 

= trial becauſe the defendant had produced evidence by 


ſurpriſe, which the plaintiff, if prepared, could have 
anſwered ; one main reaſon for denying the motion was, 
that the plaintiff ſuffered a verdict to be given when he 
might have been nonſuited ; which I mention as a cau- 
> WY tion in caſes of the like kind. Bull. NM. Pri. 326, Ri- 
chards v. Syms. | 


At nife prius the cauſe was called and jury ſworn ; No aonſuit if 
but no counſel, attornies, parties, or witneſſes ap- neither ſide ap- 
peared on either ſide. Per Pratt. C. J. the only way is, P 
to diſcharge the jury; for no body has a right to de- 
mand the plaintiff but the defendant ; and, therefore, 
defendant not demanding him, I cannot order him to 
de called. Arnold v. Fohnſon, Str. 267. 


After a jury is ſworn and charged with the evidence, cauſe cannot 
they cannot be adjourned; nor can the cauſe, even be adjourned 
upon the petition and conſent of both parties, be ad- after jury ſworn 
jurned by the judge at nf privs for difficulty into 
bank. Dawſon v. Howard, Ld. Raym. 129. 


If plaintiff, upon defendant's moving to change the in what caſes 
renue, undertakes to give material evidence in the plaintiff will be 
county of A. in order to retain his venue where he lays wonſuited; 

, and afterwards at the trial gives no material evidence 

in that county, but fails therein, he muſt be nonſuited ; ifonundertak- 
ind if the jury ſhould give a verdict for him, the ſame ing to retain 
vill be ſet aſide, and a nonſuit entered. Santler v. Venue, he does 


Heard, C. P. 2 Blac. Rep. 1031. | rial —— 


unter 
his x 3 greeable there- 
$ 15 1 
WF Where there is judgment by default againſt one de- to. | 
be g. Juagme * ſi 
fendant in N de och ot ſuit th No nonſuit in 
men joint action, the other cannot noniul e joint action, 


Plaintiff at the trial on ifſue joined by him; nor if the where one de- 


Pantiff neglect to proceed to trial, can he obtain judg- fendant has let 
ment, 3 go by 
etault; 
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ment, as in caſe of a nonſuit. Weller v. Goyty, 
Burr. 358. 
2 In treſpaſs againſt ſeveral, if any ſuffer judgment 
dence to affect by default, the plaintiff need only give evidence to 
the ref, affect the reſt; and it is matter for the jury whether the 
| treſpaſs proved be the ſame as that confeſſed ; but the 
plaintiff cannot be nonſuited. Harris v. Batterlyy, 
Cow. 483. 


Of the nonſuit In all cauſes where both parties are actors, as probi- 
where record bition, replevin, &c. if defendant carries down record 
by proviſo, by proviſo, and the plaintiff does not appear, on whom 
8 the proof of the iſſue lies, the cauſe cannot be tried on 
defendant's record and a verdict entered, but plaintiff 
_ ſhould be called and nonſuited. If a verdict be ob- 
tained, it will afterwards be ſet aſide z and it will then 
be too late toenter a nonſuit, for it cannot be recorded 
in bank, but muſt be done by the judge at % prin. 
Gardner v. Davis, B. R. 1 Wil. 300. Hicks v. Youry, 

C. B. Bar. 458. 


After nonſuit, After a nonſuit, the court will ſtay proceedings in 
coſts muſt be ſecond action between the ſame parties for the ſam 
— — cauſe, until the coſts of the nonſuit are paid, notwiti- 
ceeded in. ſtanding plaintiff be a priſoner at the time of bringing 
the ſecond action, and ſue 8 * pauperis, Weſton. 
Withers, 2 D. & E. 511. oulton, qui tam. v. bing: 


ham. Ib. N. | Baldꝛuin v. Richards. 1b. N. 


Formerly non⸗ Formerly it was held, that a nonſuit could not be et 
fait could not aſide though occaſioned by the miſtake of the judge 
be ſet aſide. Hartiy v. Atkinſon, Bar. 317. Love v. Day, Bar. 311. 


Settled practice But in the caſe of Sadler v. Evans, Burr. 1986. tit 
now otherwiſe, court were unanimous both upon principles and au- 
thorities, that where a judge at ni privs nonſuits the 
plaintiff and is miſtaken, the court, upon motion, ma) 
ſet aſide the nonſuit. | 


And this is now the ſettled practice in both courts: 


The 


de 
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The court will not ſet aſide a nonſuit voluntarily ſuf- In hat caſe 
ſered by plaintiff, and give him leave to reply de novo, To court will no 
as to put the iſſue on another footing than he before had ſet it aſide. 
done. Hutchinſon v. Brice, Burr. 2692. 


SecTION V. 
Of References at Niſi Prius, 


It often happens at the time of trial, that cauſes are How reference 


k referred by conſent to arbitration ; for which purpoſe an _ and —4 
- order of /, prius is drawn up, by the aſſociate it at the — 
f alhzes, and by clerk of nf: pris if at the ſittings. | 

)b- 


5 The reſpeCtive attornies ſhould ſet down the names Witneſſes to be 
ed of the witneſſes propoſed to be examined on the refer- ſworn. 
ence, and deliver the ſame to the crier, who will ſwear 


” them at the bar of the court; for which he is paid 28. 


15 each witneſs. If the witneſſes are nat ſworn in court, 

they muſt attend a judge to be ſworn. 
= When plaintiffs attorney wiſhes to proceed on the tow plaintiff's 
ib. rtlerence, let him procure the order of 5 prius from attorney topro- 
ang the proper officer, as above, and get the arbitrator to cecd. 
a: ppoint a time and place for the parties to meet, (which 
* ſaould be in writing, ) then annex a true copy thereof to 


copy of the order of ni prius, and ſerve both on the 
lelendant's attorney (as it may be afterwards mee 
oſs o make affidavit of ſuch ſervice) ; the attornies on bo 

ices ſhould deliver to the arbitrator ſhort briefs of their 


d ; TT . C 

— client's caſe, with the names of the witneſſes ſworn to be 
cramined, and all neceſſary papers, &c. 

the : . ; i 

au- The arbitrator may adjourn from time to time, ſa 

: the _ makes his award within the time limited in the 
Order. 


ma? 


If he does not make his award in the time, the time How to enlarge 
_ ray be enlarged by conſent, but not without; and in 4 by con- 
der to obtain ſuch an enlargement, it is firſt neceſſary to 
| make 
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make the order of nf: prius a rule of court, which i; 1 
motion of courſe ; after which, briefs muſt be given i 
counſel, the one to move, and the other to conſent tg 
ſuch enlargement; - clerk of rules will then draw u 
rule, for which pay 6s. ; plaintiff's attorney muſt ſerre 
copy thereof on defendant's attorney, a new appoint. 
ment fixed by the arbitrator, and a ſervice thereof made 
as above. | 


When the award is made, the arbitrator's attorne 


ſhould give notice to the attorney on each fide, that the 


award is ready for delivery, and that the reſpective par. 
ties may have their part on paying for the ſame. 


If the party in whoſe favour the award is made, ac- 
cept his part thereof, and the other againſt whom it i 
given, refuſes to accept his, a tender thereof ſhould be 
made; and upon affidavit of ſuch tender and refuſal, : 
rule may be obtained to make the order of nf priut 1 
rule of court, and a copy thereof ſerved on the refrac- 
tory party. If this rule be diſobeyed, upon affidavit cf 
perſonal ſervice of a copy thereof and diſobedience 
thereto, an attachment will be granted. 


If the party does accept the award, but refuſes to 
obey it, make the order of 71: pris a rule of court; 
make a copy of ſuch rule and of the award, ſerve then 
on the other party, and at the ſame time demand th! 
money awarded; which, if refuſed, make affidavit of 
the facts, and move for an attachment. 


In whoſe favour the award is made, coſts are of courk 
given as to the ſuit; therefore get an appointme!! 
from the maſter on the rule, which ſerve on the othe! 
attorney, and get ſame taxed accordingly ; annex a co 
of the maſter's allocatur to the copy of the rule and the 
award, ſerve the copies perſonally on the other pat!) 
and at the ſame time ſhew the original order and award; 
if not complied with, move as above for attachment et 
affidavit of the ſervice of the rule and allocatur for coſt 
and the demand of the money; and alſo an affidavit © 
the due execution of the award made by one of the vi 
neſſes. 


The 


FF .% 
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The rule for the attachment is carried to the crown 
office in the Temple, and the attachment there beſpoke; 
when obtained, a warrant thereon is got from the of- 
fice of the ſheriff of the county wherein the party to be 
attached reſides, and executed accordingly. 


If bail has been given in the cauſe propoſed to be re- Of references 
ferred, it is the ſafeſt way for plaintiff to take a verdict at niſi prius 
for any certain ſum, ſubject to the reference; for other- where verdiet is 


ney wiſe the bail will be diſcharged. This, therefore, is for ſecu- 
the frequently done; and the plaintiff, after the award 
Mare is made in his favour, has the election to proceed 


either to ex:cution upon the verdict, or by attachment 
upon the award. But as in the latter caſe he cannot ſue 


a0. out an attachment, ſo in the former he cannot enter up 
it i judgment without leave of the court; the neceſſar 

d be ſteps therefore, to ground ſuch application are, in bo 

l, 2 caſes, nearly the ſame. 

us 2 

frac After the award is made, let the coſts be taxed and 
it of 


the rule and award copied, a ſervice of copy thereof 
and a perſonal demand of the ſum awarded, with the 
colts made; and upon affidavit of ſuch ſervice with the 
maſter's allocatur a copy of the award, and demand of 
the money, the court may be moved. 


If plaintifFmeans to proceed on the verdict, he ſhould 
give a rule for judgment in the uſual way; he may then 
moye the court, that the poſtea may be delivered to 
plaintiff, and that he may be at liberty to ſign judgment 
and take out execution for the money awarded and 


-ourk colts; and that the maſter may tax the colts of that ap- 
tment! plication. A rule ui is granted, and if no cauſe 
other ſhewn, made abſolute upon affidavit of ſervice in the 
ac uſual way. 

1d the 


party, 
ward; 
ent ot 
r colts 
avit 0! 


je wit» 


The 


Upon this rule the marſhal or aſſociate will deliver 
the pofea ; which get ſtamped; then ſign judgment 
with the maſter, who will tax the coſts, and proceed 


to execution for the ſum awarded, and cofts, but no 
mere, | 
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Of References at Niſi Prius. 
If the award be for a leſs ſum than the verdiQ, the 


plaintiff may levy the equitable coſts out of the exceſſes, 
Imp. B. R. 5. Ed. 653. 


At the election If a rule be made at ii prius to refer a matter to the 
of plaintiff, to three foremen of the jury, and that the plaintiff ſhal 
1 have a verdict for his ſecurity, after the award made, 
| the plaintiff may either enter up judgment on the ver 
dict, or have an attachment for not obeying the rule of 

court, it being in his election which way he will exe- 

cute the award; and this was affirmed to be the con- 

ſtant practice. Tourton and Gould (in the abſence d 

the chief juſtice) doubted of it, becauſe the verdict ſtood 

ſtill on record. To which it was anſwered, there could 

not be a judgment entered on ſuch verdict without 

leave of the court, and the attachment was granted. 


Hall v. Miſter, Salk. 84. 


If he proceeds Verdict for plaintiff for ſecurity. Reference by rule 

on verdict, to three of the jurors. Award in plaintiff's favour, 

<a muſt ſtill rule obtained to ſhew cauſe why the poſtea ſhould not be 

e verdict of . WE . 

due execution delivered to plaintiff, to take out execution for the mo- 

of award, and ney awarded. Objection by defendant, that no afh- 

the like. davit was produced of the due execution of the award, 
or of a demand of the money; which the court held to 
be as neceſſary as if the motion had been for an attach- 
ment; and the rule was diſcharged. Read v. Garnel!, 
Bar. 58. 


9 & to Wm. 3z. Theg and 10 W. 3.c. 15.f. 2. which limits the time 

does not extend of complaining againſt awards to the laſt day of the nen 

OI Oe term after the award made, extends not to ſuch as ate 

efer- g . ; 

ences at niſi made in purſuance of a rule of niſi privs, but only where 

prius. the ſubmiſſion is by obligation; and nothing is a ground 
within that ſtatute for the court to ſet aſide an award, 
but manifeſt corruption in the arbitrators : We will not 
unravel the matter, and examine into the juſtice and 
reaſonableneſs of what is awarded, Per Cur. in Ai 
derſon v. Coxeter, Str. 301, So Lucas and Wilſe 
Burr. 701. | 


Attachment lt has been ſettled of late years, that an attachmen! 


only a civil for non-performance of an award is only in the nature 
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8 . | Party nor to be 
of a civil execution, and therefore the party cannot be 3 


apprehended thereon on a Sunday, though there is a 
caſe in 1 Atk. 58. to the contrary. 


So a perſon in cuſtody upon ſuch an attachment, is Party may be 
entitled to be diſcharged under the Lord's act. The pwn. 


King v. Myers, 1 D. & E. 266. Cow. 136. 


SECTION VI. 


Of Bills of Exception, and Demurrers to Evidence. 


Nothing can be more important to the ends of juſ- uſe and mean- 
tice than that certain rules ſhould be eſtabliſhed and ing thereof. 


adhered to, with reſpect to the admiſſibility or in- 
admiſſibility of evidence upon the trial of a cauſe z but 
inaſmuch as, from the nice and complicated nature of 
ſuch rules, the beſt of judges may be ſometimes liable 
to err, by rejecting, or allowing improperly, any par- 
ticular ſpecies of teſtimony ; the law has provided for 
the benefit of the fubject a remedy in this reſpect, b 
enabling the injured party to bring the queſtion in aif. 
pute before the ſame court, or ſome other tribunal, for 
their deciſion on the propriety or impropriety of the 
judge's admitting or rejecting ſuch evidence; and 
tlis may be done according to the circumſtances of 
the caſe, either by bill of exceptions, or by demurrer 
to evidence. 


If the judge at nf prius either in his directions or 
deciſions miſtates the law by ignorance, inadvertence, 
or deſign, the counſel on either fide may require him 


publicly to ſeal a b1/l of exceptions, ſtating the point Bill of excep- 
wherein he is ſuppoſed to err: And this he is obliged tens, hat. 


to ſeal, by ſtatute Weſtm. 2. 13 Edw. 1. c. 31. or if 
le refuſes ſo to do, the party may have a compulſory 
writ againſt him, commanding him to ſeal it, if the 
act alleged be truly ſtated : And if he returns that the 
fact is untruly ſtated, when the caſe is otherwiſe, an 
«tion will lie againſt him for making a falſe 8 
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Demurrer to 
evldence, what. 


How fell into 
diſuſe. 


OF TRIAL AND ITS INCIDENTS. Ich. x 
Of Bills of E xception, and Demurrer to Evident, 


This bill of exceptions is in the nature of an appeal; 
examinable, not in the court out of which the record 
iſſues for the trial at ne privs, but in the next imme. 
diate ſuperior court, upon a writ of error, after judy. 
ment given in the court below. But a demurrer tz evi. 
dence {hall be determined by the court out of which the 
record is ſent. This happens, where a record or other 
matter is produced in evidence, concerning the legal 
conſequences of which, there ariſes a doubt in lay; 
in which caſe, the adverſe party may, if he pleaſes, de- 
mur to the whole evidence; which admits the truth of 
every fact that has been alleged, but denies the (uf. 
ficiency of them all in point of law, to maintain or 


_ overthrow the iſſue, which draws the queſtion of law 


from the cognizance of the jury, to be decided (as it 
ought) by the court. 3 Blac. Com. 372. 


Such, indeed, formerly were the uſual modes of re- 
dreſs ; but of late years, ſince the extenſion of the di- 
cretionary power of the court in granting new trials, 
queſtions of miſdirections of judges at m/s prius, and 
the like, have been brought before the court, and can- 
vaſſed in the ſhape of motions for new trials; and bills 
of exceptions and demurrers to evidence are now very 
rately reſorted to. 


For which reaſon, I ſhall here content myfelf with 
referring my reader, as well for further information on 
the ſubject, as alſo for the reſpective forms of a bil} 
of exceptions and demurrer to evidence, to Buller's 
Nifs Prius, 313 to 320, and the following caſes : Money 
and others v. Leach, Bur. 1692. Symers and another \. 
Regem, Cowp. 500. Davies v. Pierce, 2 D. & E. 53 
and Gibſon and Johnſon v. Hunter, 2 C. B. T. R. 198. 
where there is a modern precedent of a demurrer to 
evidence and joinder. 


Ssc- 
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oec. VIII OF TRIAL AND ITS INCIDENTS. 


SECTION VII. 
Of Ferdicts and Caſes reſerved. 


A. Of General Verdicts. 
Þ. Of Special Verdicts. 
C. Of Caſes reſerved. 


The cauſe having been gone through, and the judge 
having ſummed up the evidence to the jury, whoſe 
determination the plaintiff is willing to await, and not 
to ſuffer a nonſuit, the jury, after having ſufficiently 
deliberated, and ſatisfied themſelves of the truth of the 
matter in iſſue, proceed to give their verdict. 


Averdict, therefore, (vere dium, quaſi dictum veri- A verdict, 
tatis, Co. Lit. 226.) is the anſwer of a jury given to the what: 
court concerning the matter of fact, in any cauſe com- 
mitted by the court to their trial and examination. 


ln ancient times, if the jury (in civil cauſes) were pormerly given 
not unanimous 1n their opinion, the majority might give by majority of 
a verdict, and judgment was given ex di majoris partis jurors; 
juratorum ; nay, jurors might even bring in a verdict 
upon their belief only. Reeve's Hiſt. 2. 268. 


But, in the reign of Edward 3d, this practice was afterwards 
exploded ; certainty and unanimity became requiſite. made neceſſary 
It was held by the court, that a verdi& from eleven to be unani- 
jurors was no verdict at all; and, though a particular“. 
precedent of a former judge was urged, 'Thorpe, one 
of the juſtices, ſaid, that it was no example for them 
to follow, for that judge had been greatly cenſured for 
t, And it was ſaid by the Bench, that the juſtices 
ought to have carried the jurors about with them in 
carts till they were agreed. From this period, there- 
lore, it has ever been held, that jurors muſt be unani» 
mous in their verdict, Reeve's Hiſt. 3. 100. 


There are two kinds of verdicts, general and ſpecial, Two kinds of 
or, as it is ſometimes called, a verdict at large. verdicts. 


A general 
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OF TRIAL AND ITS INCIDENTS. ch. x, 


Of Verdifs and Caſes reſerved. 
General verdit A general verdict is when the jury find general * 
what. for the plaintiff or defendant, without alleging any ſy. - 
cial matter, but merely affirming or negativing the iſle; 5 
joined between the parties. | 1 


Of public and 
privy verdicts. 


Verdias, how 


recorded. 


Of the poſtea. 


other iſſues; in which caſe, the foreman of the ju 


and there receives the verdict, this is a public, not 3 


keeps the record, and indorſes the poſiea, and after 


As in an action upon promiſes, wherein defendar; 33 
pleaded the general iſſue nan aſſumpſit; the jury, by: 0 
general verdict, if they find for plaintiff, ſay, That de. . | 
fendant did undertake and promiſe, &c. if for defend. £2 


ant, That he did not undertake and promiſe, and th: bn 


like; always following the words of the ſeveral iſſues, 


Sometimes a general verdiCt is given for plaintif 
upon ſome of the iſſues, and for defendant upon the 


1 
mentions the iſſues, which they find for each reſpec. 
tively, and the verdict is {till recorded in the words of 


the iſſues, affirming or negativing them as they hare * 
been reſpeCtively found. 


A verdict may alſo be either public or privy. Public, 
if given in open court; privy, if given out of court be- 
fore any of the judges; in which caſe, it muſt aſter- 
wards be confirmed in open court, and a jury may, i! 
they think fit, vary from it, ſo that it is tantamount to 
no verdict. In criminal caſes, a privy verdict cannd: 


be given. 3 Blac. Com. 377. 


N. B. When the judge adjourns to his own lodgings, 
privy verdict. 


The verdict, when found, is to be indorſed on tht 
record, which forms what is called the p:ftea ; of which 
hereafter. If the trial be at the fittings in London a 
Middleſex, the peſea is immediately delivered to tit 
party obtaining the verdict, who makes the proper it 
dorſement ; but, if tried at the aſſizes, the aſſociat 


wards delivers it to the party. 


Much might be here ſaid upon the effect and oper: 
tion of general verdicts, in what caſes they . 
tele 
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Of Verdict: and Caſes reſerved. 


' WH: tiered or amended ; when they ſhall be deemed bad 
om the miſbehaviour of the jurors, or of the parties; 
i When incfficient in point of law, by being found on im- 
material iſſues, or by not finding all that was in iſſue, 
or the like: But as the firſt of theſe points came more 
mmediately into conſideration under the head of poſtea, 
and the other two under the heads of motions for new 
trials, and in arreſt of judgment, I muſt refer the 


- — s * — | \ 
FFF ˙¹,᷑—M 


. eader to thoſe ſections in the next chapter. | 

5, y 
B. Of Special Verdicts. B. \ 

wt * 

the [f there ariſe in the caſe any difficult matter of law, Special gergie 

un e jury, for the ſake of better information, and to avoid what. 


pec- e danger of having their verdicts attainted, will find a 
s 0! ecial verdict, which is grounded on the ſtat. Weſt. 2. 
nave ; Edw. 1. c. 30. f. 2.3 and herein they ſtate the naked 
acts as they find them to be proved, and pray the ad- 
ice of the court thereon ; concluding conditionally, 
ble, at if upon the whole matter the court ſhall be of opi- 
non, that the plaintiff had cauſe of action, they then 
nd for the plaintiff; if otherwiſe, then for the defend- 
nt, This is entered at length on the record, and af- 
ant 10 Wrwards argued and determined in the court at Weſt- 
ann i inſter, from whence the iſſue came to be tried; if 
either party be diſſatisfied with the judgment of the 
rt, they may carry it up to the dernier reſort, the 
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gp ule of lords, by writ of error. 
not 
A ſpecial verdict ſhould be drawn with as much con- 
ſeneſs as the nature of the caſe will admit. 
on the ; 
which ln fmding ſpecial verdiQts where the points are ſingle 
__ not complicated, and no ſpecial concluſion, the 
to 0 Wun(cl (if required) do ſubſcribe the points in queſtion, 
pct 1" agree to amend the omiſſion of miſtakes in the meſne 
7 aveyance according to the truth, to bring the point 


queſtion to judgment. 


e unneceſſary finding of deeds in hoc verba, where 

Kar queſtion reſts not upon them, but are only deriva- 
n + of title, ſhould. be ſparcd, and found ſhortly ac- 
alter: K k ling 
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cording to the ſubſtance they bear in reference to ths 
_ as feoffment, leaſe, grant, &c. R. M. 1654. 
20. 


How to proceed _ In B. R. | In C. B. 
to get ſpecial WMßzen a ſpecial werdif is When a ſpecial verdid it 


by the counſel on each fide from 
the notes taken at the trial, who 
reſpectively ſign the ſame ; plain- 
5 attorney having firſt got 
is counſel to peruſe and ſign it, 
and then given it to defendant's 
attorney for the like purpoſe '; it 
is then left with clerk of niſi 
Prius, or afſociate, who makes 
out copies for each party; the 
roll is then completed by the ver- 
did being entered thereon, and 
docketed, and filed ; a conci- 
lium is moved for, a rule got 
thereon from clerk of rules, and 
carried to the clerk of papers, 
who enters the cauſe for argu- 
ment, and a copy of rule us 
ſerved on defendant's attorney. 


The cauſe muſt be ſet down 

within the firſt four days of the 
term, or leave of the court ſpe- 
cially obtained for that purpoſe, 
and books muſt be delivered to 
the judges, containing the aubole 
record and ſpecial verdid, two 
days before argument: Plain- 
tiff*'s attorney delivers t1vo to 
the C. and ſenior judge, and 
defendant” s attorney, two to the 
other two judges. The proceed- 
ings as to getting the ſpecial 
wverdi# argued, being the ſame 
as on demurrer. 


Be the verdi in whoſe fa- 
vour it may, the rule of court 
it drawnup and cofts taxed im- 
mediately, without a rule being 

given 


verdict argued, found, it is drazvn and ſettled found, it is ſettled and ſigned by 


two ſerjeants, and left with the 
aſſociate, whomakes out copies for 
each party; plaintifſ*s attorny 
then carries it to prothonotary's; 
the clerk will make out ſix c. 
Pies of the proceedings, with the 
ſpecial verdid, four for the 
Judges and tao for the ſerjeant; 
three of theſe copies are for dt. 
fendant's attorney, who muſt pay 
for ſame ; if he refuſes, plain- 
tifſ®s attorney may deliver the 
four to the judges, and defend. 
ant's counſel will not be heard 
on argument. Let it then le 
entered on the roll ; move for 
concilium ; carry roll to ſecond: 
ary*s, and let it be in court; 
ſecondary will mark roll, and 
draw up rule for concilium; 
and will alſo ſet the cauſe down 
for argument; copy of rule mu 
be pin on the attorney of th: 
other fide. 


When judgment given, dros 
up rule for judgment, and ta: 
cofls as in other caſes, 


The books muſt be delivertd 
to judges one weel at leaft l. 
fore the day of argument, tw 
by plaintiffs attorney to the 100 
ſenior judges, and two by de 
fendant's attorney to the other 
two judges, 


But if either attorney negles 
to deliver books on his part, '© 
other may deliver them - 


1 
* 
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Of Verdids and Caſes reſerved. 


giuen for judgment, and exe- days before argument, and fhall 


cution may iſſue thereon. But be paid for ſame by the oppoſite 

the other party may have a rule attorney on demand, or he ſhall 

ts be preſent at the taxing of be allowed theſe in his coſts ; or 

ſts, as in other caſes. Imp. if no cofts taxed, he may compel 

b. R. 352. zd Edit. payment by attachment. Rule 
Eaſt. 27 Car. 2. 


This rule formerly extended 
to demurrers alſo ; but a ſubſe- 
quent rule of 6 G. 2. Reg. 3. 
has altered the time of deliver- 
ing the demurrer books to two 
days before argument ; but this 
old rule of Car. 2. ſtill holds 
good as to ſpecial werdias ; 
which makes a difference in the 
praftice of the lavo courts in 


this reſpect. 


-C. Of Caſes reſerved. 


Formerly when any ſerious legal doubts aroſe at the 
trial, ſpecial verdicts were the only mode in which the 
point could be formally brought 1 the court for 
their determination; but in later times a more eaſy and 
expeditious method is adopted; inſtead of the jury find- 
ing a ſpecial verdict, and the matter at large being ſet 
forth upon the record, they give a verdict generally for 
the plaintiff, ſubject, nevertheleſs, to the opinion of the 
court above, on a ſpectal caſe ſtated under the direction 
of the judge and the advocates on both ſides. 


This does not conſtitute a part of the record, and is 
attended with leſs expence than the finding of a ſpecial 
verdict. On the other hand, it has this diſadvantage, 
that as nothing appears on the record but the general 
verdict, it cannot like the latter be removed by writ of 
error, ſo as finally to await the determination of the 
lords in parliament. If, therefore, the matter in queſ- 
tion be of ſuch moment and nicety as to induce either 
party to think that it may be adviſeable to carry it to 
the dernier reſort, in caſe the judgment of the court 
ſhould be unfavourable to him, he muſt not conſent to 

K k 2 take 


C. 


Caſes reſerved 
introduced in- 
ſtead of ſpecial 


verdicts. 


Special caſe no 
part of the re- 


cord. 
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take a caſe reverſed, but muſt bring it on in the ſhape 
of a ſpecial verdict. | 

By whom poſ= The poſtea, when a caſe is reſerved, remains in the 

tea kept till hands of the clerk of niſi prius, or aſſociate, till the mat. 

cauſe deter- . . . . 

3 ter is determined, and a verdict is then entered accord. 
ingly. 


How to proceed The attornies get the ſpecial caſe ſettled and ſigned by the counſel 


to get caſe ar- 7 ſerjeants, it is then carried to the aſſociate, who males ont 5. 
2898 pies for the parties ; a concilium is moved for ; the rule ſerve 
on the attorney of the other fide, and proceed to ſet caſe down, i; 
deliver books, and to go on to argument in the ſame way as in ſpeci 
_ verdifs. 


Before the concilium is moved for, the caſe ought to 
be accurately ſettled as to dates and every other pati 
cular, ſo as not to trouble the court with any further 
application after it is ſet down in the paper. Formerly, 
indeed, the court themſelves uſed to order demurrers or 
caſes to be ſet down for argument according as upon 
inſpection they found them deſerving ; but of late year: 
they have truſted this to the diſcretion of counſel, upon 
whoſe ſignature only conciliums are granted of courſe. 


In a caſe for the opinion of the court, the facts prove 
at the trial ought to be ſtated, and not the evidence © 
facts only. Palmer v. Johnſon, 2 Wil. 163. 


When a ſuit is reſerved at ni prius for the opinion d 
the court, which is a practice introduced in lieu of : 
ſpecial verdict, the verdict ought always to be for the 

plaintiff; and the rule of niſ prius ought to be to tit 
following effect: That if the court ſhould be of opinion 
for the defendant, that then judgment of nonſuit ſhoul 
be entered, otherwiſe the defendant could have 1 
remedy in caſe of the plaintiff's death. Moyſe v. Ci. 
ſedge, Bar. 460. 


we 


un 


Ste 
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SECTION VIII. 
Of Fudge's Certificates for Cofts. 


Of the ſevgyal ſtatutes reſpecting coſts, there are Some certifi- 
ſome of which the party can only take advantage by get- <tc muſt * 
ting the judge to certify at the back of the record at the EE OO. 
time of trial. It 1s, therefore, highly neceſſary to know 
in what caſes this application ſhould be made, and to be 
cautious not to loſe the opportunity, which only offers 
ifelf at this ſtage of the ſuit. 


And firſt, in the common caſe of ſpecial juries, the Thus for the 
charges thereof will not be allowed, unleſs the judge _ of ſpceial 
certifies at the trial; for by 24 G. 2. the party moving 
for ſpecial jury ſhall pay the whole expence, and not be 
allowed it, unleſs the judge beiore whom the cauſe is 
tried, ſhall, immediately after trial, certify in open court, 
under his hand, upon the back of the record, that the 
ſame was a cauſe proper to be tried by a ſpecial jury. 


So in all caſes of aſſaults and battery, where the da- so in all cates of 
mages are under 40s. the plaintiff, in order to get his aſſault and bat- 
full coſts, muſt at the trial get the judge to nn that 8 * 
an aſſault and battery wis proved, or that the freehold or certifcate — 
title to the land was chiefly in queſtion; for the words battery was 

of the ſtatute 22 & 23 Car. 2. c. 9. are, That in all proved, orfree- 
actions of treſpaſs, aſſault, and battery, and other aro — pes wy 
« perſonal actions wherein the judge at the trial of the be at the trial. 
* cauſe ſhall not find and certify under his hand upon , 22 & 23 
* the back of the record, that an aſſault and battery car. 32. 
vas ſufficiently proved, or that the freehold or title of 

* the land mentioned in the plaintiffs declaration was 

* chiefly in queſtion ; the plaintiff, in caſe the jury 

* ſhall find damages under the value of forty ſhillings 

* ſhall not recover more colts than the damages ſo 

* found ſhall amount unto.” 


So a certificate according to the ſtat. 8 & g W. 3. 8o certificates 
C11, that the treſpaſs was wilful and malicious, in order that tieſpats 
'0 give plaintiff his full coſts where damages are ſound RO” . 
under 46s., muſt be made in court, or it is void. MP 


Again, 
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Of Fudge's Certificates for Coſts. 


So for double Again, in all actions brought againſt juſtices, mayors, 
coſts in actions churchawardens, pariſh officers, conſtables, &c. where, 
eee if a verdict paſs for them; or plaintiff be nonſuited, 
dict is for them. double coſts are given, by the ſtatutes 7 Jac. 1. c. 5. & 
21 Jac. 1. c. 12.; in ſuch caſe, the judge ſhould cer- 
tify at the trial that they were acting in the execution 
of their office, or make an allowance of double coſts 


upon the record. 


So where ver- In like manner, in actions againſt juſtices, where, 
1 againſt by ſtatute 24 G. 2. c. 44. plaintiff is entitled to double 
wy coſts, if a verdict paſs for him, and the judges certify, 
that the injury was wilfully and maliciouſly committed, 
the judge ſhould certify to that effect at the trial in 

open court, on the back of the record. 


Where not ne- But where there is a ſpecial verdict, and it appears 


ceſſary. by the facts found, that defendant was acting as juſtice, 


&c. no certificate is neceſſary. Rann v. Pickins, Do. 
308. 


What certifi= But there are ſome ſtatutes reſpecting coſts, where a 
cates for coſts certificate is neceſſary, but need not be obtained till 
_ not be till after the trial of the cauſe. 

ter trial: 

Thoſe under Such is the caſe with reſpect to the certificate upon 
43 Eliz. c. 6. the 43 Eliz. c. 6. which enacts, That if upon any action 
perſonal, not being for any title or intereſt of lands, 
nor concerning the freehold or inheritance of any lands, 
nor for any battery, it ſhall appear to the judge, that 
the debt or damages to be recovered be under 407. and 
ſo ſignified and ſet down by him, the plaintiff ſhall have 
no more coſts than damages. 


It has been held, that this certificate may be obtained 
after the trial. Holland v. Gore, Say. on Coſts, 18. 


To whatacions This ſtatute extends to all perſonal actions not par. 

that ſtatute 3 excepted; even to an action of treſpaſs vi e 

extends. armis for beating plaintiff's dog. Dand v. Sexton, 3 D. 
and E. 37. | 
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So a certificate, according to the 4 and 5 Anne, c. 16. gg certificates 
l. 6. may be granted after the trial, the words being, under 4 and 5 
« That if a verdict ſhall be found upon any iflue in the 232 _— 
« ſaid cauſe, ſor plaintiff or demandant, (meaning plead crein 
« where there are double pleas,) coſts ſhall be given in pleas, 
« like manner, unleſs the judge certify the defendant, 
« or tenant, or plaintiff in replevin, had probable cauſe 
« to plead ſuch matter, which upon the ſaid iſſue ſhall 
« be found againſt him,” &c. 


In all the above caſes therefore, where the judge conſequenceof 
ſhould certify at the trial, it is of importance to obtain neglecting to 
ſuch certificate, as it will afterwards be too late, and it get certificate 
cannot be cured by any motion in court, grounded on — 
any affidavit, praying leave to enter a ſuggeſtion on tlie it. 


record. Grindley v. Holloway, Do. 307. 


OF PROCEEDINGS FROM (Ch. XI, 


CHAPTER XI. 


Of Proceedings from Trial to Execution, 


SEC. 1. Of the Pogftea and Rule for Judgment. 
| Sec. 2. Of new Trials. 
SEC. 3. Of arreſting the Judgment. 

SEC. 4. Of taxing Coſts, and ſigning final 


Judgment. 


Sec. 5. Of docteting Entries and Judgments. 


dict, how to 


there be a caſe reſerved at the trial for the opinion 


if ſpecial ver- J. the verdict of the jury be a ſpecial verdict, or if 
0 


proceed has 
been ſhewn 


the court, we have already ſhewn how to proceed, 


ante, ſect. 3. in the ſeventh ſection of the laſt chapter; but if it be 


- Ch. 10. 


a general verdict, whether a ſpecial jury cauſe or not, 


the proceedings are as follow : 


In B. R. 1 
ie If it be a trial at the ſittings, 
ceed to judg- the aſſociate, immediately after 
ment on a ge- the verdi is given, makes a 
neral verdict. minute thereof, and delivers the 


As $6 the poſtea, with diſtringas and 
poſtea. pannel annexed, to the attorney 
If at ſittines. Whoſe client has obtained the 
85. verdid, and he takes care to 

indorſe the poſtea properly. 
If at aſſizes. But if it be a trial at the 


aſſfezes, the aſſociate keeps the 
record till the next term, and 
in the interim, indorſes the 
poſtea, for which a fee is paid 
at the trial. 


As to the rule The next thing to be done, is 
for judgment. 10 tale out a rule for judgment 
on the poſtea, 


T his 


In C. B. 
In this court, the aſſociate 
teeps the record, and indorſ*: 
poſtea thereon, whether it le 
tried at afſizes or at the ſittings, 


If the cauſe is tried in tern, 
he will deliver ſame about the 
fifth day after term; if in vo- 
cation, it may be had in tht 
firſt week of the ſubſequent 


term. 


There is no rule given fat 
judgment in this court, but you 
muſt wait the ſame time, fou 
days excluſive, as in K. J. 
which is allowed the other fide 
to move for a new trial, or n 


arreſt of judgment. When the 


time is expired, the poſtes 


having been got from the afs- 
c1ait, 


I 
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TRIAL TO EXECUTION. - - 


Of the Poſtea and Rule for Judgment. 


This may be given upon the ciate, get it flamped at ſtamp- 
return-day of the diſtringas, office with a double half-crown 


% if proceedings be by original, 


amp ; then carry it to the pro- 


unleſs ſuch return-day be a Sun- thonotary, with papers in the 


day. 

It is written on a ſlip of 
paper thus : A. v. B. rule for 
judgment on poſtea, or on in- 
quiry (if it be after writ of 
inquiry), Dated, 

T. S. plaintiff's attorney. 

This ts a four-day rule, 8x- 
cluſroe 'o the day it is given. 


cauſe, who will fign final 


judgment, and tax cofts. 


When judgment is ſigned, or 
= taxed on poſtea or inquiry, 
the record or inquiſition muff be 
delivered to the clerk of the © 
Judgments for him to beep, nor 
can it be taken out of the office 
afterwards, without leave of 
court on motion. 


If Sunday or a dies non in- G. 2. R. Tria. 13 
lervenes, it is no day, for four ! 
if whole court-days are allowed, 
MN Pending this rule, the other 
d, fide may move for a new trial, 
be or in arreſt of judgment. If no 
ot, ſuch flep is likely to be taken, 


let the attorney, <vho hath ob- 
tained the poſtea in the mean- 
time, get it flamped with a 
double half-crown flamp at the 
Jang office. Then carry fame 
ta clerk of common bails, at the 
King's Bench office, who will 
mark the ſame deliberatur, as 
it ts called, thus : Delivered of 
record, ſuch a day and year, 
and figns his name ; pay 6d. 
far entering. 
N. B. If it be writ of inquiry, there is no poſtea or 
any thing ſtamped ; but the double half-crown ſtamp is 
for the maſter to ſign final judgment on. 


| When rule on poſtea or inquiry is out, carry ſame, with papers How to ſign 

in cauſe, to the Maſter in B. R. and prothonotary in C. B. who final judgment. 
2 [ fign final judgment and tax coſts ; for which ſee poſt, 

ed, 4. | 


The rule for judgment ought not to be entered before Rule for judg- 
the day in bank, and is not neceſſary, if the plaintiff ment, when to 
be be entered. 
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be nonſuited; for, in that caſe, judgment may be en- 
tered immediately after the day in bank. N. on R. E. 
5 G. 2. 8 
Poſtea, its pur- The peſea is as a return of the judge before whom 
poſe, and why the cauſe is tried, after a verdict of what was done 
ſo called. therein; it is indorſed on the back of the % pris re- 
cord, and is a continuation of the proceedings from the 
diflringas ; it has its name from the word po/tea, arrek- 


WARDS, being the firſt word of the ſubject- matter in- 


dorſed. | | 
Form of The form of a poſtea, in a ſpecial jury cauſe where a 
poſtea. tales was prayed, and which, by leaving out the tales 


part, may be converted into a pœea on a common jury 
cauſe, is as follows : 


Afterwards, (that is to ſay, ) on the day, and at the place 
within mentioned, before the right honourable Lloyd Lord Ken- 
yon, the chief juſtice within written, Roger Kenyon Eſq. being 
aſſociated unto him, according to the form of the flatute in that 
caſe made and provided, came the within-named A. B. by his 
attorney within contained, and the within-named C. D. although 
ſolemnly required, came not, but made default ; therefore, let the 
jury, whereof mention is within made, be accepted of again 
him by his default; and the jurors of that jury being ſummoned, 
ſome of them, (that is to ſay, ) | here name only the jurors that 
appeared on the pannel], and becauſe the refidue of the jurors of 
the ſame jury do not appear, therefore other perſons, of theſe 
landing by the court by the Find of the county aforeſaid, 
at the requeſt of the ſaid A. and by the command of the ſaid chief 
| Juſtice (if in London or Middleſex, if at the afſizes, then by 

the command of the ſaid juſlices, ) are now newly ſet down, whoſe 
names are affiled in the within written pannel, according to the 
form of the flatute in that caſe made and provided, which ſaid 
jurors, ſo newly ſet down, (that is to ſay,) K. L. of, Cc. ha- 
berdaſher, (naming the reſt of the tales men, being required, 
came, who, together with the ſaid other jurors, before impan- 
nelled and ſworn to declare the truth of the within contents, being 
elefied, tried, and ſworn upon their oath, ſay, That the ſaid 
C. D. did undertake and promiſe, in ſuch manner and form a: 
the ſaid A. hath within complained againſt bim, and they aſſe/i 
the damages of the ſaid A. B. by reaſon of the not performing 
the promiſes and undertakings within written, beſides his ex- 
pences and cofts laid out by him in this behalf, to 121. and for 
- thoſe coſts and charges to 408. therefore, Cc. Imp. B. R. * 
n 
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Of the Poftea and Rule for Judgment. 
In caſe the judge of aſſize die after verdict, and be- How if judge 


fore the day in bank, the clerk of aſſize returns the p — 
tea with a ſpecial entry. Sal. 671. | 


Of altering and amending the Potea. 


If the aſſociate makes a miſtake by marking wrong ——— 
damages on the pgſtea, and the notes of the judge before t in 
whom the cauſe was tried are otherwiſe, the poſtea, on what * 
motion, may be amended by the judge's notes. Neu- 


comb v. Green, 1 Wil. 33. 


So if there be a verdict for plaintiff generally, and he if verdiq gene- 
omits to enter up the verdict on all the iſſues, court, on ral, and not en- 
motion, will amend the Pen, and as it is a mere flip, guet on all the 
ſuch amendment may be after error brought. Petrie 
v, Hannay, 3 D. & E. 659. 


Again, if a general verdict and entire damages be en- If verdict en- 
tered when one of the counts is bad in law, and no evi- _ generally 
cence was given at the trial on fuch bad count, the ;, es 
tee may, on motion, be amended by the judge's notes. provided no 
Eddiwes v. Hopkins, Do. 376. evidence given 

| on that count; 

I ſay where no evidence was given at the trial on but not if evi- 

ſuch bad count; for this diſtinction was taken per Bul- {ence was given 
ler, Juſt. in ſame caſe. If there was only evidence at then. 
tal upon ſuch of the counts as are good and conſiſtent, 
a general verdict might be altered from the judge's 
notes, and entered on thoſe counts; but if there was any 
evidence which applied to the other bad or inconſiſtent 
counts, (as for inſtance, in an aCtion for words, where 
lome actionable words are laid, and ſome not action- 
adle, and evidence given of both ſets of words, and a 
general verdict,) there the pęſlea cannot be amended, 
becauſe it is impoſlible for the judge to ſay on which of 
the counts the jury have found the damages, or how 
they had apportioned them. In ſuch caſe, therefore, 
the only remedy is, by awarding a venire de novo. 


In the caſe of Grant v. Aſtle, Do. 730. Lord Mans- This diſtinfion 


ſeld ſaid, he exceedingly lamented that ever ſo incon- diſapproved of 


. by Lord Mans- 
venient geld. 
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venient and ill-founded a rule ſhould have been eſti- 
bliſhed, as that where there are ſeveral counts and entire 
damages, and one count is bad and the others not, this 
ſhould be fatal, upon the fiftitious reaſoning that the 
jury had aſſeſſed damages on all, though, in truth, they 
never thought of the different counts, but the verdict 
was ſo taken from the inadvertence of counſel in the 
hurry of zi prive. And what makes this rule appear 
more abſurd is, that it does not hold in the caſe of cri. 
minal proſecutions ; for when there is a general verdict 
of guilty on an indictment conſiſting of ſeveral counts, 
if any one of them is good, that is held ſufficient : but 
in civil caſes the rule is now ſettled, and the court have 


gone as far as they can in allowing verdicts in ſuch caſes 
to be amended. | 


Poſtea cot But the court will not amend the pofea by increaſing 
amended to in- 


| the damages given by the jury, although all the jury- 
. e — affidavit, Racine their e a. 36 
been to give the plaintiff ſuch increaſed ſum, and that 
they conceived the verdict was calculated to give lim 
ſuch. Such things ſhould be explained at the trial. 
Fackſon v. Williamſon, 2 D. & E. 281. 
nor verdit al- Nor will the court alter a verdict, unleſs it clearly 
_ coma appears on the face of it, that the alteration would be 
Ra ot of jury, agreeable to the intention of the jury. Where, therefore, 
a jury bring in a verdict contrary to the notes or direc- 
tion of a judge, the proper remedy is, to move for a 
new trial. Spencer v. Geter, 1 C. B. T. R. 78. 


it verdit be for Where a verdict was given for a greater ſum than 
greater ſum 


zum the amount of the damages laid in the declaration, court 
than laid in , 2 J 
declaration, will ſuffer amendment to be made by plaintiff, entering 
remittitur may a remitiitur of the extra ſum; and this even after error 
be entered. js brought, on payment of coſts, (notwithſtanding the 


caſe of Sandiford v. Bean, Hil. 13 Geo. 3.) 1 C. B. 
T. R. 643. 


At what time An amendment of the peu muſt be moved for before 


ſuch amend- judgment; it cannot be amended afterwards on error 
meat muſt be 


being brought ; though the court may even then award 
moved for I, 
| a venire de novo. Grant v. Allle, Do. 730. 


As 
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As long as the record remains in court, amendments whilſt record is 
may be made; and though error is brought in the houſe is court. 
of lords, the record ſtill remains in B. R. only a tran- 
ſcript thereof being ſent to the houſe of lords. 


On a motion for a new trial, the pgſea was brought poſtea loſt, and 
into court, and aſter a new trial had been denied, the a new one or- 
baſtea could not be found; and the court, on debate, dered. 
ordered a new one to be made out from the record above 
and the aſſociates notes. Dayrell v. Bridge, Str. 1264. 


Srcrion II. 
Of new Trials. 


A. Their Nature, Origin, and Utility. 
B. When and how to be moved for. 

C. In what Actions and Caſes granted. 
D. Of the Coſts in caſe of new Trial. 

E. How to proceed if new Trial granted. 


F. Of the Motion for a venire facias de novo, 
and the Difference between them and Motions 
lor new Trial. 


It has been obſerved, that four days from the return ne dis, 
of the diſiringas, are allowed to move the court for a origin, and uti- 
new trial, or in arreſt of judgment. lity of new 

WY judge trials. 

No one, therefore, can have final judgment obtained 

againſt him by ſurpriſe. a 


We ſhall firſt treat of new trials, becauſe a motion in 
arreſt of judgment may be made after a new trial has 
been moved for and refuſed, but not vice verſa. 


Cauſes of ſuſpendin the judgment by granting a new Difference be- 
trial, are at preſent wholly exlrinſic, ariſing from mat- tween the 


ter foreign to or dehors the record : whereas arreſts of 1 wy 


judgments reſt of judg- 
ment. 


Utility of new 


— 


ft 


Writ of attaint 
out of uſe ; 


if not the inef- 
ficacy thereof, 


* 
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_ judgments ariſe upon intrigſic cauſes appearing upon the 


face of the record. 


Trials by jury in civil cauſes, ſaid Lord Mansfield, 
could not ſubſiſt now without a power ſomewhere to 
grant new trials. 


If an erroneous judgment be given in point of lay, 


there are many ways to review and ſet it right. 


Where a court judges of fact upon depoſitions in 


writing, their ſentence or decree may many ways be re- 
viewed and ſet right. 


But a general verdict can only be ſet right by a new 
trial; which is no more than having the cauſe more de- 
liberately conſidered by another jury, when there is a 


reaſonable doubt, or perhaps a certainty that juſtice has 
not been done. | 


The writ of attaint is now a mere ſound in every caſe; 
in many it does not pretend to be a remedy. 


There are numberleſs cauſes of falſe verdicts without 
corruption or bad intention of the jurors; they may 
have heard too much of the matter before the trial, and 
imbibed prejudices without knowing it; the cauſe may 
be intricate; the examination may be ſo long as to dil- 
tract and confound their attention. 


Moſt general verdicts include legal conſequences 
well as propoſitions of fact: in drawing theſe conle- 


quences the jury may miſtake, and infer directly don- 
trary to law. 


The parties may be ſurpriſed by a caſe falſely made 


at the trial, which they had no reaſon to expect; aud 
therefore could not come prepared to anſwer. 


If unjuſt verdicts obtained under theſe and 3 
thouſand like circumſtances were to be concluſive for 
ever, the determination of civil property in this method 
of trial, would be very precarious and — 
t 
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| Of new Trials, 


- It is abſolutely neceſſary to juſtice, that there ſhould, New trials ne- 
upon many occaſions, be opportunities of re-conſidering <*ary to juſ- 
the cauſe by a new trial; and it is done in a way very © 

d, favourable to the parties for whom the wrong verdict is 

10 giren; it is upon payment of coſts. Whereas, in other How coſts paid 
caſes where a wrong judgment 1s reverſed, coſts are in ſuch caſes, 
paid as if the right judgment had been given in the firſt 

w, inſtance. 

It is not true, That no new trials were granted be- hen new 
in « fore 1655,” as has been ſaid from Style 466. trial firſt 
re. : granted. 

The reaſon why this matter cannot be traced further 

back is, “ That the old report books do no give any 


ew « accounts of determinations made by the court upon 

de. « motions.” 

$A . . . . | 

has Indeed for a good while after this time, the granting Oourt formerly 


of new trials was holden to a degree of ſtrictneſs ſo into- ſtrict therein; 
lerable, that it drove the parties into a court of equity, 

iſe; to have, in effect, a new trial at law of a mere legal 
queſtion ; becauſe the verdict in juſtice under all the 
circumſtances, ought not to conclude ;z and many bills 


out have been retained upon this ground, and the queſtion 

may tried over again at law under the direction of a court of 

and equity; and, therefore, of late years the courts of law gradually more 
may have gone more liberally into the granting of new trials, relaxed. 

dil- according to the circumſtances of the reſpective caſes ; | 


and the rule laid down by Lord Parker in the caſe of the 
Queen againſt the Corporation of Helſton, H. 12 Ann. 


8 26 B. R. (fee Lucas's Reports 202, ) ſeems to be the belt ge- 

\nſe- neral rule that can be laid down on this ſubject, viz. 

don. « Doing juſtice to the party;“ or, in other words, 
«© attaining the juſtice of the caſe.” 

nade The reaſons for granting a new trial muſt be collected Reaſons for 

and from the whole evidence, and from the nature of the Wks — 

caſe conſidered under all its circumſtances. 

d 2 This power may be exerciſed at much leſs expence of 

e fot time and money, therefore more beneficially for the ſub- 

thod ject, by the court of common law where the cauſe has 


tory. been tried. 


When 


At what 
time to be 
moved for, 


and how. 


C. B. 


motion. 


How the four 
days reckoned : 


not after the 
four days in 


What done on 
making the 


In B. R. in very The court, under very particular circumſtances, vil 
particularcaſes, permit a new trial to be moved for after the four days 
new trial mov- 
ed for after the- 
four days. 
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B. When and how to move for new Trial. 


If the party againſt whom a verdict is obtained on 
trial, or judgment on inquiry of damages, wiſhes for a 
new trial or inquiſition, he muſt move for the ſame 
within the four days, and the motion muſt be made in 
the court, ſupported by an affidavit of facts. 


It is a rule to ſhew cauſe; and though no notice thereof 
neceſſary in B. R. it is fair practice to give it, that the 
other ſide may be aware on what ground the motion is 
made. In C. B. notice of motion muſt be given. 


In B. R. the four days for motions for new trials are 
incluſive; if the firſt day of term be the twenty-firſt, 
the 24th is the laſt day of moving. Burt v. Barlow, 
Do. 171. Bar. 445. 


So in C. B. a motion for a new trial cannot be made 
after the four days expired, though before judgment 
entered, unleſs the foundation of the motion be ſome 
matter diſcovered after that time. Willis v. Bennett, 


Bar. 443. 3 


On motion for a new trial, the uſual way is, to grant 
a rule to ſhew cauſe; and then the puiſne judge of the 
court ſpeaks to the judge who tried the cauſe, (if of ano- 
ther court,) and obtains a report from him of the trial, 
and alſo a ſignification of his ſentiments on it; if the 
judge declares himſelf ſatisfied with the verdict, it hath 
—— uſual not to grant a new trial on account of its be- 
ing a verdict againſt evidence; on the other hand, if he 
declares himſelf diſſatisfied with the verdict, it is pretty 
much of courſe to grant it. 


are expired. Birt v. Barlow, Do. 171. 


So in criminal cafes. The King v. Gough, Do. 797: 
| 
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If on motion for a new trial the court are divided in How, if court 
opinion, no rule is made; the party who obtained the divided. 
verdict is at liberty to ſign final judgment. Cartledge v. 

Eyles baronet, Bar. 442. 


A new trial may be granted a ſecond time, if the New trial 
reaſons for granting it are ſufficient. Per Cur. in Good- granted ſecond 
win v. Gibbons, one, &c. Burr. 2108. It muſt depend ume, 
upon the circumſtances of the caſe. 


But where there are two contrary verdicts, and the except where 
latter is ſatisfactory to the court, the loſing party 1s not two contrary 
entitled by any rule of practice to a third trial, Parker : 

v. Anſel, Blac. 963. 


re But if on a ſecond trial the jury find the ſame ver- Third trial 
ſt, dict as the former jury did, and the court are of opi- ſometimes 
w, nion the verdict is againſt law, they will grant a third granted. 


trial. Tindal v. Brown, 1 D. and E. 167. 


de So, if they think the verdict clearly againſt evidence, 
ent a third trial will be granted. Wilſon v. Brough, Eaſt. * 
24 G. 3. B. R. 


If a new trial or inquiſition be denied, the party may After motion 
afterwards move on a ſimilar affidavit to arreſt the judg- refuſed for new 
ment; but if a motion in arreſt of judgment be firſt — Ao 
made, and refuſed, you cannot afterwards move for a ment my be | 
new trial. So it is of an enquiry; after motion in made, but not 


arreſt of judgment, defendant cannot move for a new dee verſa. 


\ the it. Sal 647. 

hath ET oo ** 

s be- 

if he C. In what Actions and Caſes granted. = 
retty 


No new trial allowed in a writ of right, _ Not fn writ of 
. verdict be flagrantly wrong. Tyſen v. Clarke, right. 
U C. 941. ; k 


In ejectment, the courts will ſeldom grant a new In ejectmem 
al where the verdict is for the defendant, becauſe ſeldom. 

e plaintiff may bring a new ejectment; but, where 

ls for the plaintiff, a new trial is often granted, for 


LI 2 the 


io ey 


AE :; 


-Y - - 
— '  ———— - 


— 
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court; ment of the action. Burrough v. Skinner, Burr. 2639. 
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the conſequence of not granting a new trial is the al. 
teration of the poſſeſſion of the premiſes. Goodtitle v. 
Clayton, Burr. 2224. 


Not in penal The courts never grant a new trial in penal actions. h 
ae 2 Jer vois v. Hall, 1 Wil. 17. Fonereau v. , 3 Wil. 
— So_e 59. and the caſe in 2 Keb. 226. held bad law, except 

upon the ground of miſdirection by the judge. Wilm WM 5 

v. Raftal, 4 D. & E. 753. { 

: W 

Nor in aftions Nor in an action for malicious proſecution, if verdi 1 

for malicious for defendant, though againſt . and judge's . 

proſecution. 


direction. Norris v. Tyler, Cow. 37. 


How, in caſes A new trial may be granted in an information in na. 
of information; tyre of a que warranto, although denied in the caſe of 
The King v. Bennet, 1 Str. 101. the court ſaying, that 

of late years à quo warranty information had been con- 

ſidered merely in the nature of a civil proceeding, and 

that there were ſeveral inſtances ſince the caſe in Mie 

Strange, in which a new trial had been granted. Tee 

King v. Francis, 2 D. and E. 484. div, 


in a joint If in an action againſt two, one be acquitted and 
action where the other found guilty, that defendant can have n 


one is ec- 


— new trial. Parker v. Godlin, Str. 814. q 
UT II 
1 No new trial granted in an action where defendant t 


is Raid into has paid money into court, that being an acknowledy 


where by agree- Where, in ſeveral actions of a ſimilar nature, iti 
ment parties in agreed between the parties that they ſhall be bound by 
8 a verdict in one of the cauſes, it means ſuch a verdid 
bound by ver- às the court thinks ought to ſtand as a final determi! 
dit in one; tion of the matter, and therefore does not prevent - 
fendant from moving for a new trial, after à yerdic the 

one of the cauſes for plaintiff. Hodſon v. Richard 


Burr. 1477. 


where there is When there is a bill of exceptions, a new trial HH. 
1 of excep- not be m ved for on the point of law contained thera i 
” Fabrigas v. Męſyn, Blac. 929. 4 
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For the bill of exceptions is ardained by the legiſla- 


ture to be in nature of a writ of error. It would be 
undecoming, therefore, in the court to ſtop it in tran- 
ſtu, unleſs the party will waive the bill of exceptions. 


Value and importance are not of themſelves ſufficient 3 grounds 
grounds for granting a new trial, unleſs there be alſo new trial. 
ſome doubt in the queſtion, though they frequently Value and im- 
weigh in obtaining a rule to ſhew cauſe why there - how 
ſhould not be a new trial. Vernon v. Hgnkey, 2 D. and 


E. 113. 
Where verdicts have been given contrary to evidence, ot verdi 


ſuch verdicts, the court hath granted new trials; but 2 3 
if there had been a contrariety of evidence on both — — 1 
ſides, the courts have never granted new trials, nota © 
vithſtanding the judge (hefore whom the cauſe was 
ried) hath been of opinion that the ſtrength and weight 
pf evidence was againſt the verdict. 1 Wil. 22. Anon. 
dwain v. Hall, 3 Wil. 47. : 


But the court will not look with eagle's eyes to fee it juſtice be not 
tether the evidence applies exactly or not to the caſe, done to the 
den they can fee that plaintiff has obtajned a verdict ** 

Ir ſuch damages as he f entitled to in conſcience and 


endant "ity. Slater v. Baker, 2 Wil. 362. Wilkinſon v. Payne, 
wicdy A D. and E. 468. Aylett v. Lowe, Blac. 1221. 

539. f 

37 For, though the ground of a verdict for the plaintiff 
re, it vrong, yet if no injuſtice be done to the defendant, 
zund U the plaintiff can, by another form of action, re- 


er as much, the court will not grant a new trial; 
otherwiſe, where injuſtice is done him by it; and 
t be not clear, the plaintiff may recover as much by 
other form of action. 4 Burr. 930. 


does not follow, by neceſſary eonſequence, that Ir jutiee dane, 

Fe muſt always be 2 new trial granted in all caſes court vill wy | 
ever, where the verdict is contrary to evidenc an e . 
un poſſible that it may ſtill be on the ſide of the 

Juſtice and equity of the caſe. B. | 
L12 "- "wn 


or where there hath been no evidence at all to ſupport contrary to evi- | 7 


No new trial 
where merits 
fairly tried, 


though the 
weight of evi- 
dence againſt 
the verdict, 


No affidavits 
admiſſable. 


No new trial 
merely becauſe 
the verdict is 
a hard one. 


on affidavits 
of jurymen. 


In what caſes 
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The court will not grant a new trial, even where the 
jury have found for the defendant, againſt evidence, if 
the plaintiff appears to have received no real injury, and 
the damages (if the verdict had been for the plaintiff 
would have been but a mere trifle. Burton v. Thomſwn 
Burr. 664. 


For, after a verdict on the honeſt and juſt ſide of the 


cauſe, the court will ſupport it, if poſſible, and not grant 
a new trial. Goſlin v. Wilcock, C. B. 2 Wil. 302. 


un, & % Du, N,qÞþH wa as ane 


Nor will the court ever grant a new trial, when they 
clearly ſee the merits have been fairly and fully tried, 
Sampſon v. Appleyard, 3 Wil. 273. 


Although the weight of the evidence may be cert- 
fied by the judge to have been againſt the verdict, yet 
a new trial will be denied, if the nature of the action, 


the value of the matter in diſpute, and other circum- 
ſtances of the caſe, warrant ſuch denial. For a nev 


trial ought to be granted to attain real juſtice, but not n 
to 1 litigious paſſions upon every point of ſummun I ; 
jus. Farewell v. Chaffey, Burr. 53. 7 

In which laſt cafe, a variety of caſes are cited, in 
all of which the verdicts were againſt evidence, and the 
ſtrict rule of law, or obtained through ſurpriſe: hu tþ 
the court would not give a ſecond chance of ſuccels to * 
a hard action, or an unconſcionable defence. 

Nor will the court admit affidavits to explain er- 4 
dence given at a trial, in order to found motions fol _ 
new trial thereon. Hanſon v. Parker, 1 Wil. 257. Fe 

Where the verdict is neither againſt evidence ne : 
law, though it be a hard one, no new trial will on „ 
granted. Hanley v. Trotman, Blac. 1. 

The court will, under circumſtances, grant ne, 
trials on the affidavits of jurymen, that the verdict x f 
taken contrary to their meaning, but they are ve, 
cautious how they do this, as it may be of danger” 
tendency. | | a 2 : 

| is Where i" 
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Where, after a general verdiCt on both iſſues was 
civen for defendant, cight of the jurymen ſtated, on 
afidavit, that they meant their verdict to have been for 
laintiff on one iſſue; and the court were ſatisfied that 
would have been right, though they were doubtful 
what to do, not liking to ſend the parties to a new 
trial; they at length deſired the counſel to move why 
the verdict ſhould not be amended and ſet right, ac- 
cording to the truth of the finding, but no cauſe was 
ſhewn. Cogan v. Ebden, Burr. 385. | 


New trial granted defendant in a criminal caſe upon Even in cri- 
the reports of the judge, and affidavits of the whole minal caſe. 
jury, that the verdict was taken contrary to their mean- 
ing, and to the judge's direction in point of law. Rex 
v. Simmons, 1 Wil. 329. | | 


A juryman's affidavit, with regard. to his ſentiments 
in point of law at the trial; ought not to be admitted, 
whatever may be the caſe of his affidavit, tending to 
rectify a miſtake. Rex v. Almon, Burr. 2686. Rex v. 
Thirkell, Burr. 1696. 


After a full trial by a competent jury, if no freſh in hat caſes, 
light can be thrown in, a new trial ſhould not be granted, in order to 
though the verdi& might be contrary to the ſenſe and throw new 
meaning of the parties. Camden v. Cowley, Blac. 418. pai 

There are caſes where the court will grant new trials, : 
notwithſtanding there was evidence —— both ſides; as rages ooo 
where all the light hath not been let in at the trial or the like. 
which might and ought to have been, as for want of 
al the ſubſcribing witneſſes to a releaſe, ſet up by de- 
lendant, being called and examined. Norris v. Free- 
man, 3 Wil, 38. 


The court will not grant a new trial to let the part 
into a defence of which he was appriſed at the gl. 
tial. Vernon v. Hankey, 2 D. and E. 113. 


Nor for want of evidence which he might then have 
produced. Cooke v. Berry, 1 Wil. 98. 
A new 
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A new trial ſhall not be granted becauſe the coun: 
thought it prudent to omit evidence which they had in 
their briefs, and might have offered in mitigation of da. 
mages; nor becauſe another jury in a cauſe nearly ſiqi. 
lar, gave a different verdict. Spong v. Hog, Blac. 802. 


Not granted to give the defendant an opportunity of 
proving the illegality of a policy which was not illegal 
on the Pace of it, for he ſhould have ſhewn it on the trial, 
Gift v. Maſon, 1 T. R. 84. 


But diſcovery of new evidence by the attorney of de. 
fendant executor (then abſent from England), though u 
the actual cuſtody of the attorney himſelf, yet not known 
by him ſo to be, is a ground for à new trial. Brud. 


head v. Marſhall, Blac. 95 5 


or where vit⸗ A new trial will not be grey on aceount of a mil. 
nels made = take by a witneſs in giving his evidence. Huiſt v. Keldn 
miſtake in his © 3 x 
evidence; Say. 27-3 although by affidavit he confirms it to be 
miſtake ;z and had it not been made, the verdict would 


have been different. 


or verdict ob- But where a verdict is manifeſtly againſt equity, and 
1 lad obtained againſt defendant from inadvertence in na 
es? being prepared with evidence, court will grant ner 
unk 


A verdict upon a trial was for plaintiff, ſubject u 
the opinion of the court, upon this queſtion, © Whe- 
ther defendants, being ſheriff's officers, (and who jus 
tified under a ,. 2 ought upon the trial to have pr 
duced and proved a copy of the judgment on which tr 
F. fa. iſſued ?? The court were of opinion, that the 

tion being by a ſtranger to the original ſuit, the ju 
ment ought to have been proved, and a copy product; 
but aliter if the action had been by the perſon agait 
whom the f. fa. iſſued ; therefore the plaintiff's verde 
ſtood. But in this caſe the court gave defendants len 


to move for a new trial; which was granted, becat 


plaintiff had brought this action under a fraudul 
bill of ſale. And Lord Mansfield ſaid, the ved 


ariſes from a ſlip and inadvertence, and is againſt in 


ce” MAS a> Se as” as = ans a ac 


2 
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and juſtice ; the plaintiff has no merits the bill of ſale 
was fraudulent; plaintiff's ſon (againſt whom „. fa. 
iſued,) remained in poſſeſſion ; the recovery is manifeſt- 
ly contrary to reaſon and juſtice, Martyn v. Podger 
N and others, Burr. 2031. PX 


j of The venire facias was awarded by miſtake returnable r f 
pal on the ee of the Aſcenſion inſtead of eight days of bang 
rial the Purification. The defendants, though their wit- awarded, or 
neſſes attended the aſſizes, made no defence at the trial, the like; 
but confeſſed leaſe, entry, and ovfter, and ſuffered plain- 
de- tiff to take a verdict, relying on the miſtake in award- 
hi ing the venire, returnable at a day ſubſequent to the 
OW aſhzez till after which return and default made by the 
ad: jurors, there could be no „% prive. The jury proceſs 
was made returnable at a proper day ; and, on motion, 
| the court held the variance material on the authority of 
mi. two cafes cited by the plaintiff's counſel. Baftard v. 
el l. againſt Bartlett, Trin. 3 Geo. 2. Dale v. Holmes, 
den Mich. 4 G. 2. in B. R. verdict ſet aſide on payment of 
would colts. Woden v. Saunders, Bar. 460. 


Want of due notice is a proper ground for a mo- or for leregula- 
tion for a new trial; but the defendant is precluded rity in not giv- 
if he appear at the trial and make defence. Sal. 646. — 4 

Though the iſſue delivered varied from the record of or for variance 


n prius, court refuſed a new trial. Mather v. Brinker, _— iſſue 
2 Wil. 243. | and record; 


1 
yy ans 
in nt 
t nev 


ject t! 
| Whe- 
ho fu 
ve pit 
nich tht 
the u. 


A material witneſs for defendant concealed himſelf or for unfairly 
in the plaintiff's houſe to avoid being ſerved with a fub- keeping out of 
pena ; by which the plaintiff obtained a verdict, but — _ 
the court ſet it aſide without coſts, it being unreaſon- : 


* jut able for the plaintiff to carry the cauſe down to trial 
duet when ſhe knew the defendant could not make a de- 
ag fence, Montpeſſon v. Randle, Hil. 20 Geo. 2. Bull. Ni. 
verdi Pri. 328. 


ats lem 
| becavs 
audulcs 
; yerdic 
ainſt av 


If the ſheriff on the execution of the writ of inquiry, or where ſheriff 
2imits improper evidence to be given whereby the da- admitsimproper 
mages are leſſened, the court will ſet aſide the inquiſi- ©! enge 

» . , 
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tion, and give plaintiff leave to execute a new writ of 
inquiry, Bar. 448. Tutton v. Andrews. 


or witneſſes af An objeCtion to the competency of witneſſes diſco. 

terwards diſco- vered after a trial is not a ſufficient ground of itſelf ſor 

N incompe granting a new trial, but it may have ſome weight with 

: the court where the party applying appears to have me- 
rits. Turner and another v. Pearte, 1 D. & E. 717. 


or where a ſyſ- A new trial granted after a very ſtrict ſcrutiny upon 
ws 3 the ground, that the whole was a fiction ſupported b) 
Ol. perjury, which defendant could not be prepared to an- 

ſwer ; that fince the trial many circumſtances had been 

diſcovered to detect the iniquity, and to ſhew the 

ſubornation of the witneſſes. Fabrilius v. Cock, Burr, 


1772. 


or any tricks If a party obtain a verdict by any trick or unfair un- 

* conſcionable advantage, court will grant a new trial, 
and even ſubject him to payment of coſts. Anderſon v. 
George, Burr. 353- 


or pannel re- If the under-ſheriff were attorney in the cauſe, and 
turned by im- returned the pannel of jurors, new trial will be granted, 
proper omcer ; Boylis v. Lucas, Cow. 112. 


or partiality \ A new trial was granted, becauſe the foreman of the 

avowed by jury; jury had declared, that the plaintiff ſhould never hare 
a verdict, Sal, 645. S. P. Sir G. Winn v. Biſb / 
Bangor, Com, 601. | 


or any juror \ A verdiCt was ſet aſide becauſe one perſon anſwered 
artfully perſon- to another's name, and was ſworn a juror. Norman \, 
ated ; Beaumont, Bar. 453, Wrey v. Thorn, Ib. 454. 


or ſworn after A juror on the principal pannel was challenged, ant 
— chal- afterwards ſworn on the tales by a wrong name; and 
nged 3 though no fault was found with the verdict, yet tl! 
court granted a new trial, Parker v. Thornton, Str. 029 

Raym. 1410. 


or where jury Where the jury drew lots, verdict was ſet aide; 
drew lots; though according to evidence and coſts, abided tit 
| event 


7 
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of event. Hall v. Cove, Str. 642. Philips v. Fowler, 


Com. 525- 
0- If it could be proved by any other than a juryman, where verdit 
or that a verdict was owing to chance, as by jurymen toſſ- vas the effect 
th ing up and the like, it would be ſet aſide ; but not ſo if mais 1 nut 
je- the jurors voted how it ought to be, and ſeven were on or the like; 


one fide and five of the other; becauſe, in ſuch caſe, 
nothing was determined by chance, the five jurors might 


on ultimately be convinced by the ſeven : bur if they only 

by acquieſced in the finding of the verdict, that is ſufficient; 

an- and they ſhall not afterwards be ſuffered to deny ſuch ac- 

cen quieſcence. Lawrence v. Boſwell, Say. 100. 

the 

urr, Upon a motion to ſet aſide a verdict upon the aſſi- how this muſt 


davit of two jurors, who ſwore, that the jury, being di- be ſhewn. 
vided in their opinion, toſſed up, and the plaintiff's 


un. friends won; agreeable to Hall v. Cove, Str. 642. Per 
rial, Lord Mansfield C. J. the court cannot receive ſuch an 
*. afhdavit from any of the jurymen themſelves, in all of 


whom ſuch conduct is a very high miſdemeanor ; but 
in every ſuch caſe the court muſt derive their know- 
and ledge from ſome other ſource, ſuch as ſomebody hav- 
ited, ing ſeen the tranſaction through a window, or the like. 
Rule refuſed. Vaſie v. Delaval, 1 D. & E. 11. 


50 a mere ſubſequent confeſſion of a juryman to 
the defendant's attorney, that the jury drew lots 
which ſix of them ſhould determine the verdict, 
no ground for a new trial. Aylert v. Fexwel, Blac. 


1299. 


The courts will grant a new trial for miſdirection of New trial for 
the judge who tried the cauſe in point of evidence. miſdireQtion of 


How v. Strode, 2 Wil. 273. Rufſel v. Palmer, 2 Wil. We judge; 
328. 


After a nonſuit by order of the judge at ni, privs, 
improperly, the court granted a new trial without coſts. 
3 Wil. 146. Buſeall v. Hogg. Ib. 338. Rackham v. Tefſup, 
Rice v. Shute, Burr. 2612. 


An 
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but how far 


deen. An application for a new trial is an application to the 
erciſe their gig. diſcretion of the court, who ought to exerciſe that dif. 
cretion in this Cretion in ſuch a manner as will beſt anſwer the ends of 


re ſpect. juſtice. 


Where a new trial therefore is moved for on the 
ground of a miſdirection in point of law, if the court 
ſee that juſtice has been done between the parties, they 
will not ſet aſide the verdict, nor enter into a diſcuſſion 
- the queſtion of law. Edmondſon v. Machell, 2 D. & 

4. 


New trial granted, judge refuſing to let defendant 
executrix give evidence generally of payment of debts, 
&c. on a ſpecial plene adminiſtravit, — out judg- 
ment debts, and more affets than ſufficient for th 

debts being proved in her hands. Smedley v. Hill, 
Blac. 110g. 


The court will grant a new trial in a penal action, on 
account of a miſtake or miſdirection of the judge. il. 
for v. Raffal, 4 T. R. 753. 


New trial for: There is no doubt but that the court has the power 
exceſſive da- of taking the opinion of a ſecond jury in any caſe where 
mages when the damages are exceſſive z but all ſuch queſtions depend 
granted. , . a a 
on their own circumftances, on which the court will 
exerciſe their diſcretion. Ducker v. Wood, 1 D. & 


Z. 27. | 


But they will be very cautious how they overthrow 
yerdicts. | | 


Inquiſition The court will not ſet aſide any inquiſition on a writ 

when ſetafide of inquiry for exceſſive damages, unleſs the caſe be 

on that account groſs and the damages enormous, if the action be for x 
tort or treſpaſs. Bruce v. Rawlins, 3 Wil. 63. 


Exceſſive damages were given on a writ of inquir) 
for a militia-man againſt his colonel, who had ordered 
him twenty laſhes ; but the court would not ſet a = 

cauſe 


6 
t 
7 
L 
X 


O 
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becauſe the colonel had acted arbitrarily malo animo, and 
was well able to pay them. Benſon v. Sir Thomas Fre- 
derick, Burr. 1846. 


313 


In perſonal torte the court will ſeldom grant a new How in torts, 
trial for exceſſive damages. Gilbert v. Burtenſhaw, 


Cow. 230. Fabrigas v. Moſtyn, Blac. gag. 


But if the damages be outrageous they will. Sharpe 
v. Brice, 525 942. uh H ne. by MN c „ 

ni: fur . F 

They muſt „however, be ſo flagrantly exceſſive as to Damages muſt 

afford an internal evidence of the prejudice and partial- be fla y 
ity of the jury; and outrageouſly diſproportionate ej. cee. 
ther to the wrong received, or to the ſituation and cir- 
cumſtances of either the plaintiff or defendant. 


The court will not grant a ngw trial in an action for 
crim. con, merely becauſe the damages appear exceſſive. 


Duberly v. Gunning, 4 T. R. 651. where the ſubjeCt is 
fully diſcuſſed. | 


In an action for maliciouſly- indicting plaintiff fot 
perjury, 4ool. damages not exceſſive, . 


The plaintiff, a baronet and member of patliament, 
recovered 10,000/, damages in an action on the caſe 
for a malicious proſecution, viz. indicting and trying 
him for felony at the Old Bailey. The court, on mo- 
tion for a new trial on account of exceſſive damages, re- 
fuled to grant it. Sir Alexander Leith v. Pope, Blac. 
1327. 


If a new trial be granted for exceſſive damages, it ſome dama- 
and the ſame damages are given again, the court will ges given again, 
never grant a third ttial. Chambers v. Robinſon, Str. 40 third trial. 
692. 


New trials refuſed in various actions for aſſaults and 
impriſonments, on the ground of exceſſive damages. 
Leeman v. Allen, 2 Wil, 160. Huckle v. Money, = 205. 

eard- 
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Beardmore v. Carrington, Ib. 244. | Ducker v. Mond, 
1 D. & E. 277. | 


So for debauching plaintiff's daughter. T. ullidge * 
Wade, 3 Wil. 28. 


| No neu trial in It ig a general rule, that the court will not ſet aſide a 
4 tort for ſmall-- 


neſs of damas verdict in an action for a tort, on account of the ſmall. 
ges; neſs of the damages. Mauricet v. Brecknock, Do. 50. 
Barker v. Sir Wolfton Dixie, Str. 1051. 


except in cer=- Unleſs it ariſes from a miſtake in point of law of the 
tain caſes, ſheriff, as in Markham v. Middleton, Str. 1259. or of 
the jury, as in Woodford v. Rades, Str. 425. 


General prinei- The principle is this, that the conſtitution has re- 
ple reſpecting ferred the deciſion of the queſtion of damages to the 
new trials on jury; that the court ought not to ſet up their own judg- 


— of ment againſt that of the jury, I e in caſes where 
the damages depend upon mere ſentiment and opinion, 
and there is no rule by which they can be aſcertained. 
It is different, indeed, where damages depend in any- 
wiſe upon calculation, for the court have then ſome 
medium by which they are enabled to correct any mil- 
take of the jury. Dubery v. Gunning, 4 D. & E. 658. 

D. D. Of the Coſts in caſe of new Trial. 
Of the coſts i ial i 
1 A new trial is ſeldom granted but upon payment of 


wel. coſts ; but this is in the diſcretion of the court. 


Where a plaintiff refuſes to be nonſuited contrary to 
the opinion of the judge, a new trial (if granted) ſhall 
be without coſts, So where a plaintiff ſubmits to a non- 
ſuit in compliance with the erroneous opinion of a judge, 
the nonſuit ſhall be ſet aſide without coſts. Pochin v. 
Pawley, Blac. 670. Buſeall v. Hogg, 3 Wil. 146. Ract- 
ham v. Fefſup, Ib. 338. 


Where a new trial has been granted, and nothing 
was ſaid in the rule concerning the coſts of the firſt, f 
thougb 


t ol 


to 
Nall 
non- 
idge, 
10 . 
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thing 
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though the ſame party ſucceed on the ſecond trial, he 


ſhall not have the coſts of the firſt. 


Do. 438. 


Maſon v. Skurray, 


So where a caſe is reſerved, and, from the inſufficient 
ſtatement of it, it is neceſſary to ſend it down to a ſecond 
trial, and nothing is ſaid reſpecting the coſts, the party 
ſucceeding on fuch ſecond trial 1s not entitled to the coſts 
of the firſt. Hankey and others v. Smith and others, 


3 D. & E. 507. 


E. How to proceed if new Trial granted. 


E 


If verdict is ſet aſide, and new trial granted, draw Howto proceed 
up rule, ſerve it, and pay coſts immediately, if part of if new trial 
the rule; if not paid, the other ſide may move to enter 
up judgment and take out execution. 


In B. R. 

Niſi prius record need not be 
re-ingrofſed if no poltea in- 
dorſed ; but if it it, the officer 
(the ſigner of wwrits ) will not 
paſs the old record again. 


If a new trial be granted, 
the return in the jurata muſt be 
altered the ſame as in caſe of 
remanents, and the record muſt 
be paſſed again, and a new 
venire and diftringas ſued 
out and returned, notice of 
trial given, and cauſe again 
ſet down ; but no new entries 


are made or paid for, 


7 F £ 
Niſi prius record need not be 
ingrofſed a-new ; but jurata al- 
tered as to return. I tried in 


ſame term, record need not be 


re-ſealed, nor any new venire 
or habeas corpus ; but other- 
wiſe, if not tried in ſame term. 
Let a new placita be added to 
the record of the term in which 
the cauſe is to be tried. 


granted, 


If after a new trial granted, plaintiff does not pro- How if plaintiff 
cecd to try it again, defendant may move for judgment, does not pro- 
as in caſe of a nonſuit. Fabrilius v. Cock, Burr. 1771. — ſecond 


There was a verdict, and new trial granted, and Same record, 


then the record of m/e prius was made up, with an ap- 
pearance and plea of a different term from the former 


&c. muſt be 
carried to trial. 


record, and verdict again for the plaintiff, which on 
motion was ſer aſide, it not being the ſame ifſue that 
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was directed to be tried again; and though a new trial 
was granted, yet it ought to be upon the old plea, 
Harper v. Davy, B. R. Raym. 510. Carth. 498. 


No amendment After a new trial granted, no amendment will be al. 


ſuffered. 


Of the differ- 
ence between 
motions for 


lowed in the record. Parker v. Anſel, Blac. 920. 


Becauſe the intent of new trials is to ſubmit the ſame 
queſtions to the conſideration of another jury, but by 
amendments the queſtion would be varied. 


Defendant, after a verdict againſt him, obtained a 
rule for a new trial, which, after argument, on a ſub- 
fequent day was diſcharged. He then pleaded a plea 
puis darrein continuance, entitled of the term generally, 
and the court refuſed to order a ſpecial memorandum 


of the day when it was filed under theſe circumſtances, 
Lovell v. Eaftaff, 3 T. R. 554. 


F. Of the Fenire Facias de Novo, and the Dif. 


ference between that and Motion for new 
Trials. | 


Care ſhould be taken not to confound motions for 3 
venire facias de novo with motions for new trials; they 


new trial, and agree, indeed, in ſome things, but they differ in many: 


novo. 


venire facias de 'They agree in this, that in both caſes a venire facias di 


novo muſt be awarded, and that the court may or may 
not grant either of them; but they differ firſt in this, 
that a venire facias de novo is the antient proceeding of 
the common law ; a new trial is only a new invention. 
The firſt is as antient as the law, when attaints were 
in uſe ; but motions for new trials are of modern date. 
The judgment in attaint being very ſevere, and the 
puniſhment exceſſive hard, to avoid that ſeverity it was 
thought better to proceed in a milder way; motions, 
therefore, for new trials were introduced. They like- 
wiſe differ in this reſpect, that new trials are generally 
granted where a general verdict is found; a wonire fa- 


- 6ias fe now upon a ſpecial verdict. But the moſt ma- 


terial difference between them is, that a venire facias de 
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| novo muſt be granted upon matter appearing up the 
record; but a new trial may be granted upon things 
ut of it. If the record be never ſo right, if the ver- 
dit appear to be contrary to the evidence given at the 
: trial, or if it appear the judge has given wrong direc- 

tions, a new trial will be granted. But it is otherwiſe 

as to a venire facias de novo, which can only be granted 
e in one or other of theſe two caſes: As, iſt, If it ap- 
5 pear upon the face of the verdict, that the verdict is fo 
imperfect that no judgment can be given upon it; 


2dly, Where“ it appears that the jury ought to have 


found other facts differently: and it cannot be granted 
in any other calc. 1 Wil. 55. W itham v, Lewis. 


fendant, upon the ground that juſtice has not been done 
him; a venire de nove is moved for on the part of plain- 
tiff, in order to correct any error in the 700 or verdict, 
when it cannot be done by amending the pęſtea from 
the judge's notes, or the like. Such as if a general 
verdict be giyen in an action of ſlander, where ſome of 
the counts in the declaration are bad, and others good; 
there the pgſtea cannot be amended and entered only on 
the good counts, becauſe it would be impoſſible for the 
judge to ſay on which of the counts the jury had found 
the damages, or how they had apportioned them. 'The 
only remedy, therefore, in ſuch caſe, is by awarding a 
venire de novo, which muſt be by moving the court for 
that purpoſe. Eddowes v. Hopkins, Do. 378. 


2 
)- 
2a | 
Y, Again—A new trial is moved for on the part of de- 
m 
8 


So if final judgment has been obtained, after which 
it is too late to amend, in ſuch a caſe, a venire de nouo 


may be moved for. Grant v. Alle, Do. 722. 


The effect of a venire de novo 1s ſending the cauſe 
back to have damages aſſeſſed, only on that count on 
which, in point of law, he is entitled to recover. . 


So where iſſue is joined on a matter of fact, pleaded 
in abatement and found for plaintiff, and jury omit 


hall be afſefſed by the court, if they be not found by 
the 


illeſſing damages, à venire de nous ſhall be awarded; for 
where a man may have an attaint, there no damages 


Jig 
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the jury. 4 Leon. 245. Godb. 207. And, as in this 
caſe, if outrageous damages had been given, an attaint 
would lie, a venire de novo muſt go. Eichorn v. La 


Maitne, 2 Wil. 368. 


In an action of debt, for a penalty on breach of ar- 
ticles of agreement, the jury ought, agreeable to the 


ſtat. of 8 and 9 W. 3. to aſſeſs the damages on the 


breach aſſigned; which, if not done, it is a defeQirc 
verdict, as plaintiff cannot take judgment on the whole 
penalty, a venire facias de novo therefore will be award. 


ed. Drage v. Brand, 2 Wil. 377. 


Thus, in all caſes of defective verdicts on the part 
of plaintiff, a venire de novo is moved for. 


So, if a doubt ariſes from an ambiguous and unuſual 
word in the verdict, the court will lean in favour of 2 
venire de novo; and this the rather, becauſe in favour 
of a defendant, though the verdict be full, the court 
may grant a new trial. A venire de nowo awarded on 
the verdict, guilty of printing and publiſhing onh, 
Rex v. Woodfall, Burr. 2669. 


A court of error may award a venire de novo. Grant 
v. Aftle, Do. 722. 


Secrion Ill. 
Of arreſting the Judgment. 


A. When and how to move in Arreſt of 
Judgment. 


B. Of the Nature of an Arreſt of Judgment, 
and to what Courts and Caſes it extends. 


C. Of the Grounds of arreſting theJudgment. 
D. Of awarding a Repleader. 


1 The defendant, within the four days, has liberty to 


to move in 
arreſt of judg- 
ment, 


moye the court in arreſt of judgment. ; 
| | 0 


— 


— 
. 


tr 


Int 


nt. 


to 


In 
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In B. R. a motion in arreſt of judgment may be In B. R. 
made at any time before judgment entered up, Taylar 


v. i hitehead, Do. 745. and even after a rule for a new 
trial has been diſcharged. | 


. 
But in C. B. motion in arreſt of judgment muſt be ln C. B. 

made before or upon the appearance-day of the habeas 

erpora juratarum. . Lyte v. Rivers, Bar. 445. . 


And if it is moved on the laſt day of term, notice of If on laſt day 
the motion mult be given, and an affidavit of ſervice of o term: 
notice, or court will not grant the uſual rule to ſtay 
judgment. Camp v. Gale, Bar. 247. 


But otherwiſe, in common caſes no notice is ne- What is to be 
celſary in either court, nor affidavit, to ground motion done on fuch 
on; but a rule mult be obtained to bring the pea or ten 
inquiſition into court, which muſt be marked by clerk 
of papers in K. B. and fecondary in C. B. It is a mo- 
tion of courſe, and rule got at clerk of rules office in 


b. R. or ſecondary's in C. B. 


. one r _-_— 5 
4 4 ” - 
« 1 


Or if inquiſition be ſtill in ſheriff's hands, give him if on inquii- 


rotice to produce it, and make affidavit. of ſervice of tion. 
notice. | 


—— cc 4 
_ - 
* 


. ̃ —5».u— 7. 
V2 = 1 r. 7 — A 
. "YE * " 
x 


* 


The purport of the rule of court is, that the entry Purport of the 
of the final judgment be ſtayed until the court be moved rule. 

on behalf of plaintiff, and ſhall otherwiſe order; notice 

vf the rule is to be given to plaintiff, his attorney, or 

agent. Plaintiff afterwards gives notice, in uſual way, 

to defendant's attorney when he means to move the 

court to difcharge the rule. He ſerves copy of notice, 

and makes afhidavit thereof. 


— — - 
oy 


2 ac os 


- 
on, 


rw 


ws. _ 


If afterwards the rule is diſcharged, he then draws 


up the rule, ſerves copy on defendant's attorney, and 
proceeds to tax coſts. 


but if judgment be arreſted, defendant's attorney 
ro draws up rule, and ſerves copy on plaintiff's at- | 
"ney, and each party pays his own coſts. Cow. 407. 


M m Defendant 
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Defendant had moved in arreit of judgment, and 
obtained the common rule, which is, that the entry of 
judgment be ſtayed till the court be moved on behalf 
of the plaintiff, and ſhall otherwiſe order; of which 
motion defendant had notice. Counſel for plaintiff ad. 
mitted the objection in point of law, and prayed that 
an entry be made on the roll, as the adjudication of the 
court, that judgment be arreſted, which was ordered, 
For till this entry be made, the plaintiſf can ncither 
bring error, nor maintain a new aCtion, as the rule 
leaves the action pending pleadable in bar to a new 
action. Bulling v. Rogers, Bar. 258. 


B. B. Of the Nature of an Arreſt of Judgment, 
| and to what Courts and Caſes it extends. 


Cauſes of ar- Arreſts of judgmant ariſe from intrinſic cauſes ap- 
reſting judg- pearing upon the face of the record; for a judgment 
dee ap can never be arreſted, but for that which appears upon 
record ; the face of the record itſelf. Packey v. Harriſon, Rayn. 


232. 


for if rerord be Thus, if an infant brings an action by guardian, and 
only deficient, no warrant for him to appear by guardian is cnterec 01 
error mult be record, judgment will not be arreſted ; but error mul: 


brought, and 8 . 
vt Jong be brought, and diminution alleged and certified, and 


alleged. judgment will be reverſed. . 
How far power An inferior court may ſet aſide an interlocutory ju: 
of inferior ment, in two caſes; wiz. For irregularity, and to kt 
courts in this in a trial of the merits, even though the judgment were 
reſpect. | 
regular. 
So they may ſet aſide a verdict for irregularity, bu: 
they are not truſted with a power to ſet aſide verdics 
upon the merits, Rex v. Peters, Burr. 572. 
No arreſting After judgment on demurrer, there can be no me- 


judgment after tion to arreſt the judgment, as the court will not ſuiter 
judgment on any one to tell them that the judgment they gave, on 


demurrer ; : | 3 
; ion, i 5 rwiſc, in cal 
otherwiſe, after mature deliberation, is wrong. But other wife, 


judgment by of judgment by default; for that is not given in ſo ſo- 
default. lemn 


ar 
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ſemn a manner; or, if the fault ariſes on the writ of 
inquiry, or verdict, for there the party cannot allege it 
betore, Ldwards and Blunt, Str. 425. 


$23 


When a conviction is removed by certiorari, no no- How on con- 
tice can be made in arreſt of judgment, unleſs the de- victions. 


fendant be perſonally preſent. The King v. Sproges, 
Blac. 209. 


C. Of the Grounds of arreſting the Judgment. C. 


It is a general and invariable rule, with regard to cauſe of arreſt- 
arreſts of judgment upon matter of law, ** that what- ing judgmeot 
« ever is alleged in arreſt of judgment, muſt be ſuch muſt be good 
« | ] h ground of de- 

matter as would, upon demurrer, have been ſuffi- murrer, but not 
« cient to overturn the action or plea.” But this rule & converſo; 


will not hold & converſo ; wiz. That every thing that 


ap- may be alleged as cauſe of demurrer, will be good in 
ent arreſt of judgment; becauſe now, many omiſſions and 
don defects, if not taken advantage of in time, are cured by 
yn. the ſtatutes of jeofails, or by a verdict. 


Thus, after a verdict where defendant's name was for many de- 
put in the count inſtead of plaintiff's, judgment will not e- ou _ 
be arreſted 3 becauſe, by itat. 16 and 17 Car. 2. c. 8. 3 
judgment ſhall not be ſtayed after a verdict, by reaſon 
of miſtaking the name of plaintiff or defendant in plead- 
ing. Richards v. Simonds, Blac. 40. 


So where iſſue was local, and not tried in right place; 
Maitland v. Taylor, Ld. Raym. 1212. or an iſſue is 
ausjoined, Str. 641. Harvey v. Peale, Burr. 1793. 


But if there be no iſſue at all, as where ſimiliter was 
wanted, it is bad. Cooper v. Spencer, Str. 641. 


But record may be amended and fimiliter added. 


The ſtatutes of jeofails relating to caſes after verdicts 
ae, 32 Hen. 8. c. 30. 18 Eliz. c. 14. 21 Jac. I. 
6. 13. and 16 Car. 2. c. 8.; which laſt has been called 
the Omnipotent Act fromits extenſive operation, and the 

Mmz2 ſtudent 


$ 
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ſtudent may there find the various defects and omifong 
a verdict cures. 


alſo by a ver- So omiſhons are often cured by the verdict itſclf. 
dict. 

The court are extremely cautious how they arreſt the 
eee judgment after verdict. They will not intend any 
arreſt judg- thing to overturn it: they will over-rule objections, 
ment after ver- which they would have liſtened to on demurrer. Ie. 
diet. v. Mann, Burr. 1725. 


Every thing ne The ; il even ſuppoſe every thing proved at the 

ceſſary ſuppoſed trial which was neceſſary to be proved unleſs the con- 

to be proved; trary could be made to appear on the record. Bull y. 
Steward, 2 Wil. 25 5. . 


though omitted Thus if a declaration or plea omits to ſtate ſome par- 

to be ſtated on ticular circumſtance, without praving of which at the 

the record. trial, it is impoſſible to ſupport the action or defence, 
this omiſſion ſhall be aided by a verdict ; as if in an ac- 
tion of treſpaſs the declaration doth not allege, that the 
treſpaſs was committed on any certain day; or if the 
defendant juſtifies by preſcribing for a right of common 
for his cattle, and does not plead that his cattle were 
levant and couchant on the land. Though either of 
theſe defects might be good cauſe to demur to the de- 
claration or plea, yet if the adverſe party omits to take 
advantage of ſuch omiſſion in due time, but takes iſſue 
and has a verdict againſt him, theſe exceptions cannot 
after verdict be moved in arreſt of judgment; for th: 
verdict aſcertains thoſe facts which before, from thc 
inaccuracy of the pleadings, might be dubious ; ſince 
the law will not ſuppoſe that a jury under the inſpection 
of a judge, would find a verdict for the plaintiff or de- 
fendant unleſs he had proved thoſe circumſtances, with- 
out which his general allegation is defective. Blac. 
Com. 394. 


So in ejectment, though declaration does not ſtate it 
what vill lands lie; but afterwards ſays that defend- 
ant, at B. aforeſaid, ejected him, &c., it ſhall be in- 
tended after verdict, that the lands lay at B. Geoodright 
v. Strother, Blac. 706. Th 

us 
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Thus a verdict will cure a title defeCtively ſet forth; Thus a title, 
but it will not cure a defective title. Engliſh v. Burnell, 
2 Wil. 261. 
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The rule is this, where the plaintiff has ſtated his if defectively 
title or ground of action defectively or inaccurately, ſet 7 a 
ince to entitle him to recover all circumſtances neceſ- gefcckive title. 
{ary in form or ſubſtance to complete the title ſo im- 
perfectly ſtated, muſt be proved at the trial; it is a fair 
preſumption after a verdict, that they were proved: 
but that where the plaintiff totally omits to ſtate his 
0 title or cauſe of action, it need not be proved at the 
trial; and therefore there is no room for preſumption. 

. Ruſvton v. Aſpinale, Do. 683. 


We find, therefore, that exceptions moved in arreſt of Cauſes there- 
judgment muſt be much more material and glaring than — 
ſuch as will maintain a demurrer, or, in other words, mere cauſes of 
5 tat many inaccuracies and omiſſions, which would be demurrer. 


fatal if early obſerved, are cured by a ſubſequent verdict, 


he and not ſuffered in the laſt ſtage of a cauſe to unravel = 
he the whole proceedings. 3 Blac. Com. 394. 9 
on 1 
ere But if the thing omitted be eſſential to the action or gut for manifeſi | 

of defence, as if the plaintiff does not merely ſtate his title defects on the 

de- in a defective manner, but ſets forth a title that is to- —_ of _ wm | 
re ll $a 365.3 or if the ain e brovghr by plants who eee 

dal. 365. 3 ght by plaintiffs who as if plaintiff "= 

not trom the face of the record cannot in law maintain it; be ſuch as can- " 
the i$ where treſpaſs was brought by A. and B. for break- "a e | 4. 
the ing the houſe of A. and taking the goods of A. and B. I 
nee Maddox and another v. Taylor, Raym. 1382.; or where 4 
lion plaintiff declared as adminiſtrator of an executor when 1 
be⸗ alminiſtration de bonis non ought to have been taken out. : ns 
ich- Baſtard v. Futſbam, Bar. 444.; or if defendants in the or defendant 

Jac. ation be ſuch againſt whom the action cannot be main- ſuch as cannct 

tuncd, as where one obligor only was ſued on a joint by ork 
; bond, and it appeared ſuch in declaration. Horner v. 

te in Mor, Burr. 2614. 

end- | 
| 7 In all ſuch caſes judgment muſt be arreſted. 

rigl 


So 
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Of arreſting the Judgment. 
So in treſpaſs for taking divers goods, not ſaying 
what goods; after verdict and damages for plaintifi, 


judgment was arreſted. What v. Hing ton, Raym. 
1410. Str. 637. 


If different Arreſt of judgment, if there ſhould be in the declara- 
_ of acuon tion different cauſes of action which cannot be joined, 
e cannot or plaintiff ſhould ſue in different capacities himſelſ, or 
joined, 3 1 Ep , 
| againſt defendant in different rights. 


The general rule is, where the ſame plea and the ſame 
judgment will do for all the counts, they may be joined. 
Maſt v. Goodſon, 3 Wil. 352. Brown v. Dixon, 1D. 
& E. 276. 


Where there are two counts, and the ſuppoſed cauſe 

of action in one of them not actionable, and entire da- 
mages are piven, the court cannot pronounce judgment 
on the record, but on motion it will be arreſted: as in 
flander, if on a general verdict, the words in any one 
count are not actionable. Onflow v. Horne, 3 Wil. 18;. 


Plaintiff ſnould It is of great conſequence to plaintiff to take care 
be careful how what verdict he takes if there be any count in his di. 


he records a claration doubtful in = of law, ſince the jury may 


general verditt aſſefs entire or diſtin 
mages ; the former, and any one is bad, judgment will be ar- 
why. reſted ; but if the latter, judgment may be given upon 


any good count. Ornflowv. Horne, 3 Wil. 185. 


| If damages al Where one count appears bad, and the verdict is 
ſeſſed ſeverally, entered generally on all the counts, the court muſt re- 
not ſuch dan- verſe the judgment in rote, ſince they cannot ſee on 
885 which of the counts the damages were given: But no 
ſo if the damages were aſſeſſed ſeverally; ſo that where 

the plaintiff who were aſſignees of A. and B. two bank 

rupts under ſeparate commiſhons, brought an action 

againſt defendant for a joint debt due from him to buth 

the bankrupts, and for ſeparate debts due to each, and 

having obtained a verdict not in a groſs ſum, but th! 

damages aſſeſſed ſeverally upon the reſpective counts; 

the court afterwards, on motion in arreſt of judgmer 

arreſted the judgment on the counts for the ſepara 


debut 


damages on all the counts; if 


= —. — dls 8 
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debts due to each bankrupt, but ſuffered plaintiff to en- 


ter it up on the counts for the joint debts. Handcock 
) and others, Aſſignees, &c. v. Haywood, 3 D. & E. 434. 


If plaintiff take a verdict on one particular count, and How it he elects 
that count afterwards proves a bad one, he cannot re- a count, and 


J ſort to another, but muſt be bound by his election, and that is bad. 
80 judgment will be arreſted. Helloauay v. Bennet, 3 D. 
& E. 448. 

5 So judgment will be arreſted, if it appears that there Ifcauſe brought 
4 was no writ or proceſs to give the court juriſdiction, on by conſent ; 
D. but proceedings have been carried on by conſent. 

The plaintiff's goods diſtrained were not replevied, without proceſs 
11. but, by conſent of the attornies on both ſides, remained &c. court will 
* in the diſtrainor's hands, and without any writ of e. 88 
ma fa, H. or appearance in this caurt, plaintiff declared; wen. 


defendants avowed : and after long ſpecial pleadings, 
and after trial of the iſſues at the aſſizes, and a verdict 
tor plaintiff, the avowants moved to ſet aſide all the pro- 
ceedings, and the rule for that purpoſe was made abſo- 
ute; the court held the agreement to be void; a fraud 
von the revenue and officers, and an abuſe of the 
court and the bar, that they had no juriſdiction, and 
conſequently could not give judgment. Richardſon v. 
rank, Bar. 45 1. 


— —— © - og .. A - 
* * 
N ” CO 
— 


* 


Or if plea in abatement not entered on the roll. 


*« 
* 1 


If on a plea in abatement, a reſpondeas ouſter "Wy MEFS TEAR 
awarded, and afterwards defendant pleads in chief, a plea in abate- 
and there is a verdict for plaintiſf; yet if the plea in ment, and it is 
5 not entered on 

avatement does not appear to have been entered on the . 
"+ privs record, judgment will be arreſted ; for, it be- 
ug entered on the plea roll (which was in court) it muſt 
be mentioned in the 7% privs roll, otherwiſe it does not 
appear that it was a verdict in the ſame cauſe. Carth. 
7. 5 Mod. 399. Raym. 329. 


| 
| 
| 


* pen 


— — 


— —— 


Thus we have endeavoured to ſhew the lengths which The above caſes 
ti courts will go to ſupport a verdict, and the neceſſity are afterverdict. 
cy are under in certain caſes of arreſting the judgment. 

| It 
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Of arreſting It may be proper here to obſerve, that this anxiety of 
judgment after the courts only extends to judgments after verdicts, and 


3 by not to judgments by default. Whenever, therefore, 3 


0 


After judg- motion is made to ſet aſide an inquiſition, the court 


ments by de- will not intend any thing in ſupport thereof. But the 


fault, court not objection is conſidered as coming before the court ex- 
ſo ſtrict in ar- 


reſting judg- actly as if it were upon demurrer, and not like the caſes 

ment; of objections to judgments after verdict. For per Lord 
Mansfield the true diſtinction as to ſupplying ſuch de- 
fects is, whether the objection be made after a verdict 
or not. Callins v. Gibbs, Burr. 899. 


though to ſuch With reſpect, however, to all ſuch omiſſions or de- 


caſes ſtatutes of fects as are cured by the different ſtatutes of jeofail; 
jeofails are ex- 


AY after verdicts, they are alſo equally cured by judg— 
ments of confeſſion or default; provided there be an 


orignal writ or bill, and warrant of attorney duly filed. 
4 & 5 Ann. c. 16. ſ. 2. 
Where comma If defendant wiſhes to take advantape of any fatal 
eng 3 miſtake in declaration by moving in arreſt of judgment, 
for default in he muſt not, after having ſuffered judgment by default, 


declaration, he attend the execution of writ of inquiry, and croſs exa- 
ſhould not at- 


euer mine plaintiff's witneſſes, or the like, but he muit rc}; 
end inquiry. 0 ; 
on the miſtake. Freeland v. Hunt, 2 Wil. 385. 

e he ought If he does rely on the miſtake, he may afterward 
peas move, that interlocutory judgment be forthwith cn 
tered upon record, agreeable to the declaration delivere!, 
and the roll be brought into the proper othce ; and the 
defendant may have four days to move in arreſl of jud;- 

ment after roll is brought in. 16. 
In treſpaſs, Treſpaſs againſt twog A. let judgment go by default: 


where one let B. juſtified, and on trial had a verdict ; but damage 
r were aſſeſſed againſt A. at the trial. On motion, . 
other juſtified, arreſt of judgment, it was inſiſted, the rule ought to b. 
and on trial diſcharged, becauſe a tort differs from a contract; 


was acquitted, in covenant againſt two, if one pleads a plea that pos 
and damages 


to the whole, and on iſſue joined it be found for hin: 
were aſſeſſed . F 
againſt the de- and the vther lets interlocutory judgment go by default, 


fendant by the plaintiff cannot have final judgment againſt hin, 
default, judg- 


according to 1 Lev. 63. But ſays that caſe, in treſpil 
ment was Wi 
arreſted. on! 


* 
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one defendant may be guilty, and the other not: But 
| held, that if in a plea perſonal againſt divers, one pleads 
a in bar to parcel, or which extends only to him that 
t pleads it; and the other pleads a plea that goes to the 
0 whole; the laſt ſhall be tried firſt, becauſe it goes to 
* the whole, and the other ſhall have the advantage of it; 
es for in perſonal actions, the diſcharge of one is the diſ- 
rd charge of both; and no judgment can be given againſt 
e- the other defendant, becauſe it appears the plaintiff had 
ct no cauſe of action. Judgment arreſted. Biggs v. Ben- 
ter, Raym. 1372. 
de- In treſpaſs againſt two, there was judgment by de- $ where ſepa- 
ails ſanſt; and on the inquiry, ſeparate damages were aſ- rate 2 
do- ſeſſed, 20/. againſt one, and one penny againſt the — ed on 
an other 3 and judgment was arreſted, as damages cannot 
led. be ſevered where the treſpaſs is confeſſed, as by letting 
judgment go by default. Onflow v. Orchard, Str. 422. 
fatal | : | 
ent, D. Of awarding a Repleader. D. 


ault, 
exa- 


by any miſtake or inadvertence in the pleadings, a repleader, 
reh 


eiue be joined on a fact totally immaterial or inſuf- what. 
lend to determine the right, ſo that the court upon the 
ding cannot know for whom the judgment ought to be 
awen z as if in an action on the cafe in aut againſt 
n exccutor as executor, he pleads that he himſelf (in- 
eered, l-adof the teſtator) made no ſuch promiſe 2 Vent. 196. 
d that Tr if in action of debt on bond conditioned to pay mo- 
 jud;- cyon or before a certain day, the defendant pleads 
payment en the day; which iſſue, if found for the plain- 
ul, would be inconcluſive, as the money might have 
efault; ben paid before; Tryon v. Carter, Str. 994+, and the 


wards 
h en- 


mages e. In theſe caſes the court will, after a verdict, 
ion, 1! ward a repleader. Da videtur curiæ quod placitum 
1t to bs * preaium et exitum ſuperinde junctum eft minus ſufficiens 
ct; eee, rdeo dicdum oft partibus quad replacitent.” 

lat gors 

or him But if it appears from the whole record, that no— 
lefaulti ing material can poſſibly be pleaded in any ſhape 
aſt him, v latever, and that a repleader would be fruitleſs, it will 
treſpal! et be awarded, Rex v. Philips, Burr. 301. 


or: Whenever 
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The conſe- Whenever a repleader is granted, the pleadings muſt 


2 wok a te begin de novo at that ſtage of them, whether it be the 

pets Ke. plea, replication, or rejoinder, wherein there appears to 
have been the firſt defect or deviation from the regular 
courſe. 3 Blac. Com. 395. For further information 
on this ſubject, fee 4 Bac. Abridg. 127. and Comyn; 
Abridg. title Pleader, R. 18. 


SecTION IV. 
Of taxing Cofts and ſigning final Judgment. 


Rule for judg- We have already ſhewn, in the firſt ſection of this 
ment having chapter, how to give rule for judgment on the Hen or 
been given, inquiſition, and at the expiration thereof, to carry the 

ſame, with the neceſſary papers, to the maſter in B. R. 
how to tax and prothonotary in C. B. to get the coſts taxed, and 
coſts. ſinal judgment ſigned thereon. | | 


Of the attend» If the party, againſt whom a verdict is obtained br 
ance of the trial or inquiry, has a mind to be preſent on taxinz 
PIs coſts, and diſtruſts the attorney on the other ſide, fear- 
ful leſt he ſhould not give notice thereof, which it 1; 
Of taking out uſual for fair practitioners to do, let him get rule from 
rule to attend clerk of rules in B. R. or ſecondary in C. B. to be pre- 
* ſent at taxing coſts; pay 47. It mult be ſerved on the 
attorney of the other fide, and ſhould be taken out and 

ſerved before time for ſigning judgment is out, or exe- 

When and how cution may ifſue againſt the party. If final judgment 
8 de is not ſigned, and party takes out and ſerves rule to be 
i preſent, &c. after rule for judgment is out, the attor- 

Of the notice ney is not obliged to give him more than a few hours 
” nr e e notice of taxing coſts; but if taken out, and ſerved be- 
ee _ fore rule for judgment is expired, attorney on the other 
thereof. ſide muſt give twenty-four hours notice when he in- 

"Frends to tax colts, | 


Of the affidavit If, upon the taxation of coſts, you would with to be 


1 eee allowed any extra expences, you muſt make an aſhdavi! 
MEN fried - — . © , 
pences. of the facts, ſtating the diſtances the witneſſes came, 


the 
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the charges you were put to, and the particular cir- 
cumitances. 

In country cauſes, ſuch affidavit is generally made, Hou made in 
and ſent up to the attorney in London, who muſt carry country cauſes. 
ſame to clerk of rules in B. R. and ſecondary in C. B. 
and ſile them there, and pay him 8d. per ſheet for a 
copy to be made out for the maſter. Amongſt fair 
practiſers alſo, a copy is ſent to the oppoſite attorney; 
tor which pay 4d. per ſheet. 


When coſts are taxed, which are called coſts de in- Taxed colts are 
cremento, final judgment is then ſaid to be ſigned upon colts de incre- 


4s 006% 8 aq X mento. 

the Fa or inquiſition, and execution may be ſued pia! "EG 

out. is now faid to 
be ligned. 


SECTION V. 
Of decketing Entries and Judgments, 


But it is further neceſſary to enter the judgment and Of docketing 

docket the ſame; which is done, by carrying the een the judgment: 
or inquiſition, with the maſter's allacatur thereon, to 
Weſtminſter to the treaſury, and leaving it there. "The How to be 
derk enters the judgment thereon ; pays 25. for pgftea ; done. 
. Gd. for inquiry, This, however, is upon the ſup- 
polition that the roll has been already cartied in after 
ue was joined, and before trial, in manner as ſhewn 
1 the firſt ſection of the ninth chapter; for if not, it 
muſt be now carried in and filed, as of the term iſſue 
was joined, and the judgment entered thereon and 
docketed. 


if plaintiff has obtained judgment otherwiſe than by How original 
verdict, as by default, or confeſſion upon a ſuit by ori- te be obtaines, 


hy . . [ calc t 
al, his attorney ought to make out a precipe for an — by 


"11ginal, returnable on the ſirſt return of that term default by oli ! 
be which judgment is, (whether it be final or interlo- ginal, in order 
to prevent 


utory judgment, in caſe of actions ſounding in da- 
napes,) to warrant the judgment, in caſe a writ of 
* error ſnould be brought; which precipe muſt be carried ' 
to 


Ccrror. 


—— — Wc A ws. T 28. _ * 
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to the curſitor of the county where the action is laid, 
on or before the eſſoin-day of the ſubſequent term; 
otherwiſe, by an order in Chancery, he cannot make 
out an original writ of a return paſt after that time, 
without ſpecial warrant from the Lord Chancellor, Lord 
Keeper, or Maſter of the Rolls. Vide Lord Clarendon”; 
Orders in Chancery. 


Which original The original writ in ſuch caſe being made ont, the 

is to be return plaintiff's attorney returns it of courſe, and then files 

ed and filed. it with the cigſtos brevium ; and he mull alſo file a war- 
rant of attorney, both for himſelf and for defendant, if 
he appeared by attorney. This is neceſſary to prevent 
writ of error. See 4 and 5 Ann. c. 12. ſ. 2. 


Of the entry== Whenever iſſue is joined between the parties, an en- 

ee Haag try of all the pleadings ſhould then regularly be made 

| 8 upon a roll, which ſhould be carried in and filed of thet 
term in which iſſue is ſo joined. 


Often neglected This, however, is for the moſt part now neglecte! 

= _ to be done; and the attorney for the plaintiff procecd 

VVV poſtponing the entry of his pleadings u 
after he has obtained judgment, and often to a much 
later period, when he enters and dockets all the plcac- 
ings and judgments in various cauſes, in which he may 
for ſome time paſt have been concerned, 


unleſs he is It often happens indeed, as may be ſeen ante, chap. 

compelled to g. ſect. 1. that the plaintiff is obliged to make this 

. by a rule to enter the iſſue, and if not ſo cont 
pelled, it is always adviſable to carry in the roll, an! 
docket the ſame, ſoon after judgment is obtained. 


The way to proceed is as follows: 


| | In B. R. . 
How to pro- Get roil from the clerk ap- Get a roll from the proth 
ceed in carrying pointed“ to deliver out rolls, notary's office, of the term " 


in rolls and ow Mr. Adams of Lincolns- which the iſſue is joined ; mit 
docketing en- | Fo * 
, 


tries. 


No rolls to be received or allqued for by the clerk of the tt 
ſury, unleſs marked by the perſon appointed by the chief juſtice | 
deliver out rolls, Trin. 12 Geo. 2. 1738. 


2332 
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In, flationer, who lamps it 
alout the middle. A little be- 


3 i this you begin your entry; 


* fol, the term in which iſſue 


© wits joined, 
id 
\'s Hitherto of the term of 
34 Geo. 3. 1794. 
he IWiineſs, Lloyd Lord Kenyon. 
les Then enter ewarranis of attor- 


ar np *, London, ff. A. B. puts 
if in bis place Thomas Smith his 
atturncy, againſt C. D. in a 
plea of treſpaſs on the caſe (or 
of debt, or as the caſe may be). 


* London, 2 The ſaid 6 

ade tuts in his place Foſeph Allen 

thet biz attorney, at the ſuit of the 
ſad A. B. in the plea afore- 
ſad, 


eds Then go on with the me- 

3 til nirandum and copy of the iſſue, 

nuch thus : 

leads Lindon, ¶ Be it remembered, 

mar WY bere enter the whole iſſue 
; thereon /. 


Having thus completed the 
, of the ifſue, the roll is 


F . . 
ready to be carried in. 


But, for the better finding 
of the roll when carried in, a 
docket muſt be made, and left 
wh the clerh of the Judgments , 
% enters the ſame in alpha- 
betical order, by the defendant's 
name, in @ book kept by him 
r that purpoſe, 


prot „ 
lern A 
d; nal 


But 


the tex 
jultice 
. Raym, 509. 


out the <varrants of attorney of 
the ſame term, on a plain piece 
of parchment, thus In the 
Common Pleas, Michaelmas 
term, in the 34th year of the 
reign of George the Third, 


Middleſex, to wit, Richard 
Fenn puts in his place T. S. his 
attorney, againfl John Denn, 
late of, Oc. yeoman, in a plea 


of treſpaſs on the caſe. 


Middleſex, to wit. The ſaid 
John Denn puts in his place 
F. A. his attorney, at the ſuit 
of the ſaid Richard, in the plea 
aforeſaid. 


Take it to the warrant of 
attorney office and file it, pay 
8d. in debt, caſe 18. 4d. ; then 
tale the roll to the prothono- 
tary's, with the entries thereon 
complete, if yo have figned 
Anal judgment ; if not, as far 
as you have gone in the cauſe : 
If the entry of the iſſue or de- 
murrer be paid for before, you 
pay nothing, if not, 8d. per 
ſheet ; then the clerk will give 
you the docket roll to enter the 
cauſes ; if the action be in treſ. 
paſs, the prothonotary's clerk 
pays for bringing in the roll 49. 
per ſheet. 


T he form of the docket is as 
. K. | 


4 Warrants of attorney to be entered on the roll at the beginn ing of 
the cauſe, otherwiſe the roll not to be received or filed. R. E. 4. Jac. 
1 They are ſuppoſed to be filed at the commencement of the action. 
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But before you make out the 
docket, you muſt get a number 
for your roll (or if more rolls 
than one, numbers for each). 
T his number, if you apply = 
it of the ſame term in which 
your iſſue is entered, may be had 
of the clerk of the judgments, 
King's Bench office ; but if 
your iſſue is of a preceding 
term, then you get it from the 
niſi prius office, for which you 
pay 48. 8d. ; you then make out 
your docket paper, and carry 
the roll to the clerk of the judg- 
ments, and he enters it. The 
dacket is merely a flip of paper, 
on which is written a minute of 
the iſſue or judgment, as thus : 


The entry of Thomas Smilh 
gentleman, of Hilary term, 34 
Geo. 3. Middleſex. Iſſue joined 


in debt, between A. B. plain- 


tiff, and C. D. defendant, on 
a plea of nil debet. Roll 485. 


Or if on judgment by default, 


Norfolk. Judgment by default, | 


in caſe between A. B. plaintiff, 
and C. D. defendant. Roll 4$6. 


Or, London. Judgment by 
nil dicit, between A. B. plain- 
tiff, and C. D. defendant, for 
tool. debt, and 63s. damages, 
Roll 487. 


Varying the docket as the 
caſe it, and if more entries 
than one to be made, having 
got numbers for the rolls ac- 
cordingly, make out docket of 
them all on one paper. 


Take docket paper with the 
roll to clerk of judgments, who 
; <vill 


. . 
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will mark roll, to whom you pay 
38. for docketing ; then carry 
rall to the clerk of the treaſury, 
<»ho <vill file ſame in treaſury. 


If the roll le not carried in 
and filed as of the term iſſue is 
ivined, then you wviil haze to 
% a poſt terminum 48. 8d. 
ond 18, more for the docket. 


If this be done at proper time 
lefure trial, there is nothing to 
40 after judgment, Cut to cary 
polten or ingrifition, with 
maſter's allocatur, to the trea- 
ſary, and, leave it there for 
clerk to enter judgment thereon. 


Attornies ſhall bring in the 
rolls of every Trinity, Michael- 
mas, and Hilary terms, and 
file the ſame before the efſoin- 
day of the ſubſequent term, and 
tle rol's of Eafler before the 
fe day of Trinity term follows 
ing. Mich. 5 Anne. 


But the cuſtos brevium, in 
indulzence of the clerk, attends 
the day but one before every term 
ty receive and file the rolls, He 
uſed formerly to attend the day 
before Trinity term for that pur- 


foſe ; but now he attends the L 


day but one before Trinity. 


But clerk will charge you a 
roll diem one day before the 
m begins, if your roll be not 
filed in time, 


On motion, a new roll was ordered to be filed, the New roll or- 


former being loſt ; for there being a docket of it made dered, old one 


before it was loſt, it could be no deceit on purchaſers, being oft 
Evans v. Thomas, Str. 833. 


The ſcveral and reſpediar 
officers 7 this court foal deli- 
ver in all their rolls of Trinity, 
Michaelmas, and Hilary terms 
to the clerk of the eſſaint, before 
the efſfin-day of the ſeveral 
terms following, and their rolls 
of Eaſter upon or before the fir/l 
day of Trinity foll;aving ; and 
the officer who ſhall nat bring in 
or fend all his rolls of the ſeveral 
terms at theſe times, ſhall pay 
to the clerk o the effoins 12d. 

for every roll brought in afler. 


Plea-roils are to be brought 
in in three weeks after the end 
of the term following, or F4 af- 
ter, 12d, to be paid. aſch. 
5 W. M. 


All 
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How to be in- All iflues and judgments ought to be entered on the 

groſſed. rolls, in a fair hand, with a large margin of an inch a: 
leaſt, and a convenient ſpace left at the top (about ten 
inches) for binding up the ſame, and like ſpace at the 
bottom, that the writing be not rubbed out. 


The iſſues may be entered on both ſides the roll, but 
ſhould not come too near the bottom, where the roll 
muſt be numbered, &c. 


1 When the judgment roll is made out, the ſame ougli 
2 in to be filed in the treaſury of the court. 


A neglect of entering judgment, and a loſs of the 
roll, having been ſufficiently ſhewn to the court, a rule 
was made, That the clerk of the judgments ſhall ſign 
eee N for ce a new roll, whereon is entered the judgment ſigned in 

: ““ this cauſe, in Michaelmas term, 1729; and that the 
« ſame be numbered as roll 256, and filed amongſt tlie 
« rolls of that term, a ſpecial entry being firſt made, ex- 
6“ preſſing the day of docketing the ſame.” And it 1 
further ordered, That this judgment ſhall not be made 
& uſe of againſt the adminiſtrator of the defendant,” 


Chief clerk re- Note. Lord Mansfield intimated, that it very much 
ſponſible if concerned the chief clerk to take care that judgments 
1 be actually entered up upon the roll in due time, 
ee ene hr "and docketed; for that after he has received his fees 
for ſame, for making ſuch entry, he would be liable to an action 
Apon the caſe, to be brought by a purchaſer who ſhou!d 
have become liable to it, and had ſearched the roll with- 
out finding it entered up. And he ſaid, that the attor- 
ney who had undertaken to do this, and neglected it, 
would be liable indeed to the chief clerk ; but ſtill the 
chief clerk would be liable to the purchaſer who had ſu!- 

fered by this neglect. Douglas v. Yallop, Burr. 722. 


N. B. The preſent courſe is for the attorney foi 
the plaintiff to undertake to make this entry upon the 
roll: for doing which the chief clerk (who is entitled to 
84. per ſheet) allows him 5d. per ſheet : ſo that the at- 


torney in this caſe acts as one of the clerks of the chief 


clerk, which would render the chief clerk liable my 
party's 


— da 
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party's action, though the attorney would be anſwerable 
over to him; (in fact the attornies are very apt to be ne- 
gligent in bringing in theſe entry-rolls.) 


The flatu'e 4 & 5 W. and M. c. 20, intituled, * An act for By ſtatute of 

tle better diſcovery of judgments in the courts of King's Bench, qa Y — & : 
3 . i 

Common Pleas, and Exchequer at Weſtminſter, ovides firft, paar — ” 
in what manner and at what time judgments ſhall be docketed ſhall affect pur- 
ly the reſpedive officers in books for that purpoſe, that the ſame chaſers, &c. 
may be ſearched for by any one paying for the ſame ; and upon ne- 
It gle of the officers in ſuch caſe, gives the penalty of 100l., half 
to the party grieved, and the other half to any one who ſhall ſue 
for the ſame, c. 


he And by ſec. 3. No judgment not docketed and entered in the 
ule . 
lroks as aforeſaid, ſhall aſſed any lands or tenements as to pur- — 
En chaſers or mortgagees, or have any preference againſt heirs, execu- 
lin ure, and adminiſtrators in their admini}lration of their anceſtor, 
5 Hatort, or inteflates eftates.”? 
tlic 
IG N. B. This only relates to freehold lands. 
t 15 
ade And by ſec. 4. gives the clerks of the judgment four-pence over 
p ond above their uſual fees, for their trouble. 
If defendant has a freehold or leaſehold eftate in Mid- * among 
uch e . * 1, jJadgments in 
= deſex or York, you may regiſter the judgment, which Middleſex and 
ents will affect them from the day of regiſtering. For the York. 
. node of regiſtering ſee note infra, | 
ok Judgment 
10 
ould A memorial to be regiſtered purſuant to the ſtatute, &c. Form of me» 
with- Vf a judgment in his Majeſty's court of King's Bench of Trinity morial, 
attor- um, in the 34th year of the reign of King George the Third, be- 
ed it, ray John Cox plaintiff, and Richard Fenn defendant, in a plea of 
11 the debt for 1000l, and 63s. damages. Roll 50. 
d ſut- do hereby certify, that judgment was ſigned in the above cauſe the 
2. 1th Cay of June 1794. Edward Benton. 
W. H. clerk to J. 8. of, &c. gentleman, maketh oath, and ſaith, 
ey for oy be was preſent, and did ſee Edward Benton Eſquire, ſecondary of 
on the de court of King's Bench, ſign the certificate of the judgment in the 
led to Emorial above mentioned. 
© 5 |agroſs this memorial and certificate on a piece of parchment with a 
® le 6d. ſtamp thereon, carry it to the maſter of the King's Bench of- 
e chic *, and he will, on ſeeing your poſtea, inquiſition, or judgment-pa- 
to the N lubſcribe the certificate; ſwear the affidavit before a maſter in 
arty's "Ucery, or a judge of the court where the judgment was dbtained ; 


Nn ang. 


UG. 5c 
. —— ——— 
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Motion to ſet judgment was ſigned in Hilary 1733, but by omiſſion 
3 — of plaintiff' eg the roll ae e eee and car- 
ment as void by ried in till June 1737, and the true day of docketing 
4and 5 W. & was marked upon the docket by the clerk of the eſſoins. 
AAR M. who pretended to be a purchaſer of defendant's ef- 
no fraud, but tate for valuable conſideration in January 1736, with— 
that the roll out notice of this judgment, moved and had a rule to 
was accidental- ſhew cauſe why the docket ſhould not be ſet afide as void 
ly miſlaid. by the ſtat. 4 and 5 W. & M. On ſhewing cauſc it 
appeared, that the judgment was for a bona fide debt ; 
that the roll was accidentally loſt, and omitted to be 
carried in; but the true time of docketing appeared to 
be fairly entered without fraud; and an elegit upon tl i, 
judgment, appeared to be executed 1735, and that M. 
had notice thereof, who ſeemed upon the affidavits to 
be a colourable purchaſer to aſſiſt defendant. Per Cur. Wi * 
the true time of docketing not being concealed, and no 
fraud appearing on part of the plaintiff, we will inter- 
poſe; M. may bring his ejectment and take what ad- 
vatage he can. It appeared that M. had not made 
ſearch for judgments againſt defendant till after hi; 
purchaſe. Rule diſcharged. Bar. 261. Wait v. Gar! 


Judgment by Defendant gave a warrant of attorney to conte 
confeſſion upon Judgment, and died within a year after, in time of vi 
a warrant of cation, before the eſſoin day of the ſubſequent tern 
mart ere which was Eaſter. The attorney, after his death, et 
vacation as of tered up the judgment as of the precedent term, Hilan 
the term pre- but did not bring in the roll before the eſſoin day 
cedent, though Eaſter term; and, on motion to ſet it aſide, the cout 
defendant died held the judament to b larly ſigned f the or 
be eld the judgment to be regularly ſigned as of the f. 
cedent.term, as the party died in the vacation, al 
was a good judgment of ſuch precedent term, thou 

it would not affect purchaſers, but from the tim: 
But roll ought ſigning 3 but as the roll was not brought in and d 
to be brought keted before the eſſoin day of the ſubſequent term, 


1 was irregular. For per Cur. by the courſe and pra 
quent term, Of the court, all the rolls of Hilary ought to be brou 


and when done, file it with the regiſter in Bell-yard, pay the ms 
Is., oath ts., and 5s. filing. 

N. B. The clerk of the dockets may certify in the abſence © 
maſter, or his deputy, | 


4 
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CHAPTER XII. 


Of Execution. 


A. The Nature and different Kinds of Exe. 
cution. 
V. When, by whom, and againſt whom to 
be ſued out, and herein of joint and ſeveral 
Executions. h 
C. Into what Places Execution may go, and 
herein of the feſtatum Writs. 
D. Of the Teſte and Return of the Writs of Ml | 
Execution, and of amending the ſame. 
E. Of the Mode of executing the ſever: 
Writs of Ca. ſa. Fi. fa. and Elegit. 
F. Of the Lien for Rent on Goods taken in 
Execution. 
G. Of iſſuing a ſecond Writ of Execution. 
H. Of the Sheriff's Poundage, Fees, &c. 
J. Of ſuperſeding Execution by Writ of Er. 


c__—_ SS _ my $— 


l 

. b 

ror, or otherwiſe. 1 
K. Of entering Satisfaction on the Roll. 0 
A. Of the Nature and different Kinds of i 
Execution. n 

F the regular judgment of the court after the decilio 5 
of the ſuit be not ſuſpended, ſuperſeded, or reverſcc py 

the next and laſt ſtep is, the execution of that judgment gh ** 
or putting the ſentence of the law in force. Lhis, 1 ox 
deed, is the grand object of the ſuit. pe 
rec 

Executio eft fructus et finis legis ; wh 
Proſecutio legis eft gravis vexatio ; ma 


Executio legis coronat opus. Co. Li. 23; 
Hence execution is ſometimes emphatically called thi 


life of the law. 


Execut!? 
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Execution of a judgment is inforced by the party How inforced. 
who has obtained the judgment ſuing out a certain 
writ, founded upon and ſuitable to the action in which 
the judgment has been given, and directed to the ſhe- 
if of the proper county, which writ is ſuppoſed to be 
granted at the requeſt of the party entitled thereto, for 


55 de purpoſe of affording him ſatisfaction of the judg- 
ment ſo obtained by him. 
to 
ral Writs of execution, therefore, differ according to Different writs. 
the nature of the action, namely, whether it be real, 
5 mixed, or perſonal. But as this volume of Practice has 


deen merely confined to the proſecuting of ſuits in per- 
cal actions, we ſhall at preſent treat only of the exe- 
s of Wl cution of judgments obtained in ſuch ſuits. 


eral There are three ſorts of execution generally in uſe Three ſorts of 
for obtaining ſatisfaction of judgments in perſonal nn * 
; a a n f perſonal ac- 
| actions, either of which the party at his election may tions, 
nm, dopt, but he cannot purſue two ſorts at one and the 
lame time. 
n. 
. The higheſt of theſe is a cap:as ad 5 the 
: ſecond an elegit, and the third a ſeri facias ; the firſt 
£ Lt- being againſt the perſon of the defendant, the ſecond 
gainſt his goods and lands, the third againſt his goods 
: only. | 
ts 0 The capias ad ſatisfaciendum is a writ directed to the Of the capias 


ſerif, commanding him to apprehend the defendant, ad fatisfaciey- 
and by virtue thereof he is deprived of his liberty, till he m__ 
zakes the ſatisfaction awarded: For neither the ſheriff, 

ror court, can admit him. to bail; and, therefore, when 

be is once in cuſtody upon this writ, no other ſort of 
execution can be ſued by the plaintiff againſt his pro- 
perty; for the maxim of law is, corpres humanum non 
reciput ęſimationem. But if he ſhould happen to die, 
while charged in execution upon this writ, the plaintiff 
may, by the 21 Jac. 1. c. 24. after his death ſue out 
(ther execution againſt his lands, goods, or chattels, 

his election. 


IT. 2% 
Ted thi 


A capias ad fatisfaciendum, by the common law, lay 
oni in treſpaſſes vi ct armis, being a direct and wilful 
*ro0g,cand wherein the capras ad reſpondendum was the 

imme- 


recuti 


542 


Of the elegit. 


Of the fieri 
facias. 
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immediate proceſs upon the original writ. But ſever] 
ſtatutes having given the proceſs of capias ad reſponden- 
dum, as the meſne proceſs upon the original writ in 
other perſonal actions, than thoſe committed vi e a. 
mis, the capias ad ſatisfaciendum has become an execy. 
tory proceſs in them alſo, it being held as a rule, that 
where a capias lies in proceſs before judgment, it will 
he in execution upon the judgment itſelf. S0 in all 
actions by bill in B. R. a capias ad fatisfociendum lies in 
execution by the courſe of the court; for the bill, and 
its ſubſequent proceſs, the /oritat and caßiat, are, in 
their nature and conſequence, of the force, validity, 


and effect of a capias ad reſpondendum. 


The elegit, ſo called becauſe it is in the election of 
the plaintiff to ſue it out or not, was given as procelz 
of executionby the ſtatute Weſtminſter the ſecond, c. 18. 
By this writ the ſheriff is commanded to take and de- 
liver to the plaintiff the defendant's goods and chatte! 
upon reaſonable appraiſement and price (except his oxen 
and beaſts of the plough); and if his goods and chatte!; 
are not ſufficient to ſatisfy the debt or damages award- 
ed, then the moiety of his lands and tenements, which 
he had at the time of the judgment given, is alſo to be 
delivered, until out of the rents, iſſues, and profit 
thereof, the debts and damages are levied, or till th: 
defendant's term therein be expired, as if he be on 
tenant for life, or in tail. 


The fer: facias, which is an old common law proce! 
of execution, is alſo a writ directed to the ſheriff, com- 
manding him, that he cauſe to be made of the goods and 
chattels of the defendant, the debt or damages recovered, 
and give the amount thereof to the plaintiff, This wr!!, 
and another writ called a /evari facias, which com- 
manded the ſheriff to levy or make of the lands (i. e. 
the iſſues, rents, and profits thereof and chattels of it 
defendant, the ſum recovered, were the only comme 
law proceſs of execution. But when the ſtat. Weil. 
2. gave the elegit, the levari facias fell into diſuſe, and 
was ſeldom ſued out, unleſs againſt eccleſiaſtics, aſtc! 
return made by the ſheriff, that the defendant wa 
clericus beneficiatus, nullum habens laicum feodum ; and 
then it was directed to the ordinary or biſhop, wi" 
thereupon ſent forth a ſequeſtration of the profits g 
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the clerk's benefice, directed to the church-wardens, &c. 
to gather up the ſame, and pay them over to him that 
had the judgment till the debt was paid. But the ge- 
neral mode now is to ſue out a fierz facias, or bonis ec- 
lefaſticis, which is ſent to the regiſter of the dioceſe, 
who will make out a ſequeſtration, the plaintiff firſt 
giving ſecurity by bond to the biſhop. 
All the above writs may alſo be ſued out as proceſs 2 writs lay 
a . or coſts of 
of execution for coſts obtained by the defendant againſt nonſuit, &c. 
the plaintiff, if he is nonſuited, nonprofled, &c. 


Theſe writs ſpecify the nature of the action, and the 
judgment recovered z and differ in the return of them, 
as the action may be, by bill or original. For all of 
which forms, ſee the Books of Entries. The forms of 
them are printed with blanks, and ca. /a.'s and f. fas 
may be had at the ſtationers, neither of which need be 
ſgned, but they muſt be ſealed. | 


B. When, by whom, and againſt whom Exe- B. 
cution ought to iſſue; and herein of joint and 
ſeveral Executions. 


Execution ought to be ſued out within a year and a When execu- 
day after the judgment, to be computed from the time — 
of ſigning the judgment. Sympſon v. Fray, Bar. 197. 


The year to be reckoned by calendar months, and How the time 
not by the terms. Winter v. Lightbound, Str. 301. d be reckoned. 


Formerly no delay was allowed, though execution Exceptions to 
was ſtayed by injunction out of Chancery. V. Or by rule: 
my written agreement between the parties. Thomſon v. 
Briſtow, Bar. 205. 


But it has ſince been decided, that where the whole When delayed 
(clay has ariſen from the part of the defendant by bills by injunctions, 
n Chancery for injunctions, and by obtaining time for 45. 
payment, &c. execution may iſſue after the year with- 
out any ſcire fucias, for that the ſcire facias was only in- 
tended to prevent ſurpriſe. Michell v. Cue, Burr. 660. 


So 
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_ 3 of So if the delay be occaſioned by writ of error, though 
a for many years, yet execution may iſſue immediate! 

upon affirmance of the judgment without a ſcire faciac. 
Winter v. Lightbound, Str. 3o1. 

Otherwiſe ſcire If, however, without any ſuch cauſes, execution be 

facias neceſſary. not ſued out within the year and day, the judgment 
mult be revived by ſcire facias, and judgment obtained 
thereon, before execution can iſſue. 

If writ ſued But the writ need not be actually executed within that 

out, returned, 


ne, period. For if the fi. fa. ca. ſa. or elegit be but ſued 
aud continued, ay * . 
thoughnot exe- Out and returned within the year, continuances may 
cuted, it is ſuf- be entered upon the roll from term to term, to the 
bcient, time of the execution, which may be at any time after 
the year, and as good as if the judgment had been re- 
vived by ſcire faciat. Aires v. Hardreſs, Str. 100. 


The writ, in ſuch caſe, muſt be returned and ſiled, 
for the mere ſuing out and continuing it on the roll 


will not be ſufficient. Player v. Baldwin, 2 Wil. 82. 
Bar. 213. 


One ſort of One ſort of writ, ſo ſued out and returned, will ſup- 
= — deer port the awarding of a different kind of writ aſter- 
ed, Will 1uppor rh ; 

a different fort Wards: Thus a ca. ſa. may iſſue after the year, upon 


afterwards ſued 2 fi. fa. having been properly ſued out, returned, and 
out. continued. 156. | 


| Againſt whom The writ of capias ad ſatisfaciendum does not lie 
the writs lie. againſt peers of the realm or their wives, or peers of Scut- 
land, or members of parliament (except upon a ſtatute 
merchant, purſuant to the ſtatute of 11 Edw. 1. or 
ſtatute ſtaple, according to the 27 Ed. 3. or on a recog- 


nizance in nature of a ſtatutc ſtaple, upon the 23 Hen. 
8. c. 6). 


Nor againſt executors or adminiſtrators for the debt 
of the teſtator or inteſtate, except a devaſtavit is re- 
turned, and then a ca. /a. lies againſt their perſons, or 


a fi. fa. againſt their goods. 


' An elegit lies againſt the peers of the realm, as wel) 
as others; and alſo againſt executors and adminiſtra- 
tors, upon a devaſtavit returned. p 
90 
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| So does a Feri facias. 


If the plaintiff die before execution, it cannot iſſue in caſe of death 
till ſcire facias ſued out by his repreſentative, and judg- wheretheaQtion 
ment thereon 3 after which, ſuch repreſentative will be is ſingle. 


: entitled to the money. Cro. Eliz. 459. 

t | 

J 80, if defendant die before execution, ſcire facias 
mult iſſue againſt his repreſentative; and after judg- 
ment thereon, execution may go againſt the goods of 

F the deceaſed in his hands. 

7 


But if A. recovers judgment againſt B. and B. dies 
in the vacation within the year, A. may ſue a eri fa- 
iat as of the precedent term, and levy the goods of B. 
in the hands of his executors. Odes v. Woodward, 


Ray. 849. 


if an adminiſtrator, durant minorit, recover judg- 
ment, and afterwards the executor comes of age, he 
may have a ſcire facias on this recovery. Law of Ax. 7. 


Where baron and feme recover land and damages, in eaſes of 


aud baron dies, the feme ſhall have exccution of da- baron and feme. 
mages. Law of Ex. 8. 


\ 


| 
g 
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; 
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| 
f 
f 
\ 
4 
A 


— = 


So if baron and feme recover judgment in right of 


the feme, and ſhe dies, baron thall have execution. 
40. 10. 


If baron and feme exegutrix obtain judgment, and 
ne ſeme dies, the baron cannot have execution, but 
:Cminiſtrator de bonis nan. So, if they obtain judgment 
en a ſcire facias, Cro. Car. 464. Anon. 


In an action againſt a feme covert only, to which ſhe 
piceds coverture and verdict for defendant, a writ of 
eri facias for the coſts, direCting the ſheriff to levy and 
pay them to defendant and her huſband, would be irre- 
kular; it being a maxim, that a perſon not a party 
o the record cannot be benefited nor charged by the 
q proceſs without a ſcire facias : But the wife might have 

8 lad proceſs in her own name, becauſe the plaintiff 

by 

80 having 
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having declared againſt her as ſole, he was concluded 
from denying it. Wortley v. Rayner, Do. 637 


If baron and feme are taken in execution, the feme 
ſhall not be diſcharged. Bar. 203. Berriman v. Gil. 
bert and Ux. But if the feme only is taken, ſhe {hall 
be diſcharged. Bar. 207. Rownſon and Ux. v. William. 
ſon, Pract. Reg. 208. But if baron and feme are taken 
in execution, and the baron eſcape, unleſs the plaintiſt 
will retake the baron, the feme ſhall be diſcharge4, 
1 Vent. 51. Jackſon v. Gabree. 


In trover, if there is judgment and execution again(} 
baron and feme, the court will not diſcharge the feme, 
unleſs there is fraud or colluſion between plaintiff and 
the huſband to keep her in cuſtody. Str. 1167. Pitt; 
v. Meller. So in battery by defendant's wife of plain- 
tiff's wife, the court will not diſcharge the wiſe who is 
only in execution, if it appears there is no deſign to 
ſcreen the huſband. Str. 1237. Finch v. Duddin, Wil. 
149. Though faid, in Cro. Car. 5 13. that if judg- 
ment be recovered againſt baron and feme for the con- 
tract, nay, even for the perſonal miſbehaviour of the 


feme during her coverture, a capias ſhall iſſue againſt 
baron only. 


If judgment is recovered againſt baron and feme for 
the debt of feme dum ſola, a capias may iſſue to take 
both baron and feme in execution. Bar. 203. But if 
an action is brought originally againſt feme dum lr, 
and pending the ſuit ſhe marries, a capias ſhall be 
awarded againſt her only, and not againſt baron. Cro. 


Jac. 323. Doyley v. White. 


Action againſt baron and feme, for debt contracte( 
by her dum ſola ; after judgment againſt them, the bai 
rendered them both to priſon in diſcharge of bail, and 
on motion ſhe was diſcharged. 3 Wil. 124. But where 
judgment and execution are againſt huſband and wite, 
ſhe ſhall not be diſcharged, but only where ſhe is in 
cuſtody upon meſne proceſs; and when huſband and 
wife are rendered in diſcharge of bail after judgment 
againſt them, they are in the ſame ſituation as if * 


acted 
e ball 


L and 


where 
| wile, 
e is in 
id and 
omen! 
if bail 

| had 
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had never been put in; and not being charged in exe- 
cution, the wife muſt be diſcharged out of priſon. bid. 


Execution may ifſue againſt one partner, in which In caſe of part- 
:aſe the partnerſhip-goods are taken and ſold, and the ners. 


heriff muſt pay over to the other partner, or partners, 
1 ſhare of the produce proportioned to his or their ſhare 
in the partnerſhip- effects. Eddie v. Davidſon, Do. 650. 
Com. 217. Sal. 392. 


In popular actions, there ſhall be but one execution In popular 
ior king and party. Law of Ex. 63. actions. 


If the action be againſt two or more and judgment In joint actions. 


recorered againſt all, execution muſt go againſt all, and 
not againſt part only, and the ſame kind of execution 
muſt go againſt all. 


xo be bound jointly and ſeverally to A. and A. fue 
them jantly, A. may have a capias againſt them both, 
and the death or eſcape of one {hall not diſcharge the 
other, But A. cannot have a capras againſt one, and 
mother kind of execution againſt the other; becauſe, 
though they be two ſeveral perſons, yet they make but 
one debtor, when A. ſues them jointly. But if A. ſue 
em ſeverally, he may ſever them in their kinds of 
exccution 3 though if once a ſatisfaction be had of 
dne, or againſt the ſheriff for an eſcape of one, the 
"ther may be relieved by an ata querela. Hob. 59. 


Verdict againſt four defendants, judgment by default 
Zanit the , error brought in the name of the fifth 
ny; and on motion, the court gave leave to take out 
*x*cution againſt the other four. Bar. 202. Maſon v. 
"mmends and others. 


Judgment in treſpaſs againſt four, execution muſt be 


izainſt all; and if they bring error, and one dies, by 


ich the writ of error abates, then plaintiff may ſue 
:i-cution againſt the 3 three, ſuggeſting the 
death of the fourth on record, but need not ſue a pre- 


vious ſcire facias : for that is only neceſſary when a new 

putty to the judgment is to be benefited or charged by 

de execution. Salk. 319. Howard v. Pitt, Show. 404. 
Where 
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How, if one Where there are ſeveral plaintiffs or defendants, and 

plaintiff or de- one of them dies, execution may be ſued by or againſt 

fendant dies. the ſurvivors, upon ſuggeſtion of the death made upon 
the roll. Withers v. Harris, Ray. 808. 


C. C. Into what Places Execution may go, and 
herein of the te/tatum Writs, 


Where capias The writ of capiat ad ſatisfactendum muſt be iſſued in 

ſatisfaciendum the county where the venue is laid; and if the defend- 

ſhould iſſue, A : 3 
ant cannot be found there, a fetatum capias ad ſatisfac;. 
endum may be iſſued into any other county. Theſe 

m—_ "247 ah writs may both iſſue the ſame day, and be ſealed toge- 

tisfaciendum. ther; but it is neceſſary that a ca. /a. be ſued out to 
ground the zeffatum. The court, however, will not in- 
quire ſtrictly into the time when the original ca. /a. iſ- 
ſued, if it be but afterwards returned and entered on 
the roll. 


Of the fieri fa- So it is alſo with reſpect to the writ of fieri facias and 
cias and teſta - ſtatum fieri facias. 

tum. | 

What neceſſary They are generally both ſued out together, and 


to ſupport the ff. fa. is left with the ſheriff for a return of allo 
teſtatum. e 


For if a teflatum fieri facias be ſued out without an; 
original fer: facias having iſſued, it will be ſet aſide for 
irregularity. Brand v. Mears, 3 D. & E. 388. 


Unleſs ſuch original H . fa. be afterwards produced and 
entered on the roll, 46. 


And then it will do, though error be brought. I. 


So the court will not ſet aſide a zeftorum capias ad ſa- 
tisfaciendum ſued out without an original capias, though 
a writ of error has been brought, if a capias ad ſatiife- 
ciendum be afterwards ſued out, returned, and entered 
on the roll. Milfead v. Coppard, 5 D. & E. 272. 
How fieri facias 
may beamended If a 2 be ſued out, (when it ſhould have been 


and converted - - - : 44 hav- 
into teltatun., 2 Teſtatum freri faciar,) without any other Heri facias * 
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ing originally iſſued, and the plaintiff afterwards ſues 


out an original fiers facias, the court will permit the 
party to amend the former on paying the coſts, though 
error brought. Cowperthwaite v. Owen, 3 D. & E. 657. 


As to the elegit, a man may award on the roll as ma- Where elegit 
ny elegits as he pleaſes, and execute all or any at his ſhould iſſue. 
pleaſure; but it is ſaid, if he awards an elegit in one 
county, extends the lands upon the writ, and afterwards 
files it, he is barred, and cannot ſue out an elegit into 
another county, but an actual qvrit muſt be ſued out, 
returned, and filed before an award can be entered on 
the roll. Imp. B. R. 5 Edit. 396. 


It is not neceſſary to inſert the form of a zeflatum in How far neceſ- 
a teftatum brit, ſo as that it may appear from the writ fary to appear 
itſelf to be a z7eflatum. 2 vol. Rules and Orders B. R. 3 ek 
and C. B. 79. Pract. Reg. 210. 212. But there muſt ' 
be an award of a z:/atum upon the roll. Oates v. Foreſt, 
Bar. 197. | 


Judgment in B. R. a fieri facias into London, re- of iſſuing writs 
turned nulla bona, and a teſlatum into Montgomeryſhire, of execution in- 
to which the ſheriff returned, that the writ of our lord e W 
the king does not run into Wales, but at the king's ſuit, 
or where he is concerned. Per Cur. On a judgment in 
this court, execution may be awarded into Wales, or a 
county palatine. Cro. Jac. 484. Cro. El. 445.—Lands 
in Wales are pleadable here. Fetley, 18, 20, 21, 

2 Bulf. 54. 156.—1f the writ did not run there, yet the 
ſheriff being an officer of the court, ought not to queſ- 
tion it, but to make return of the execution of it. And 
the court accordingly ordered the ſheriff, upon a pe- 
nalty, to return the writ, as he ſhould ſtand by it: ſay- 
ing, that ſheriffs in Wales ought to execute judl | 
cial writs, for the court has none to write to there, 
as in counties palatine, where they write to the chan- 
cellor or chamberlain, or warden of the cinque ports. 
An elegit may be executed in Wales, and why not a Feri 
facias ? If it could not, the party would be without re- 
medy; for he cannot bring an action there upon this 
judgment; and he cannot outlaw the defendant, becauſe 
this is on a bill of debt againſt an executor. Draper v. 
Blainey, 
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Blainey, 1 Lev. 291. Ray. 206. 2 Saund. 193. 2 Keb. 
649. 657. 724. | | 


1 pa-. Motion to have reſtitution of goods levied by a fer 
facias out of B. R. in the county palatine of Cheſter, 
denied. Per Cur. Executions may well iſſue out of this 
court, to the county palatine, on a judgment originally 

given here. 1 Lev. 256. Anon. 


D. D. Of the T e and Return of the Writs of Fx. 
_ecution, and of amending the ſame. 


— . * If the writ of capias ſatisfaciendum or fieri facias be if. 
term; ſued out of term, let the ze/te be the laſt day of the term; 


if in term. if iſſued in term, 1%e the writ the firſt day of the term 


(although the judgment is not ſigned till four days 
after). | 


Though teſte . Execution may be good though the writ bear ze/te be- 
before judg- fore the judgment ſigned ; for the writ of execution, if 
ment, it may be ſued out in vacation, may bear zefte of the precedent 
term, even of the firſt day of that term, and judgment 
perhaps not ſigned till later in term, or in the vacation, 


Parſons and Gill, Com. 117. 


Of the return If the proceedings are by bill, execution muſt be made 
if 2s or ori- gut retfirnable on a day certain; if by original, on a 
Ee general return day. 


Of e a There need not be fifteen days between the % and 
tween teſte an . oj : 6 | 
5 return of any capias ſatisfaciendum or fieri facias ; 13 Cat. 


2. c. 2. ſ. 7., except to fix bail, or in outlawry. 


And then, if the proceedings are by original, there 
muſt. Bar. 76. But if proccedings be by bill, there nee 
be mY eight days between 2%e and return of capias ſali;- 
faciendum to charge the bail. Sal. 602. Ray. 1177. 


If returnable on In proceeding by bill capias ſatisfaciendum returnable 

1 on a general return-day, and not a day certain, as |! 

2 it ought ought to have been, was quaſhed, and defendant or- 

to have been à dered to be diſcharged by ſuperſedeas, with coſts, de- 

day certain, , ft 

dad. fendant conſenting to bring no action. Per Cur. De— 
fendant 
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ſendant cannot take advantage of this matter by writ of 
error, and if he could it would be unreaſonable to keep 
lum in cuſtody till the determination thereof. Malter 
v. Harges, Bar. 413. 


So was a fiert facias quaſned for ſame reaſon. Fur- 
tado v. Miller, Bar. 213. 


If a writ of execution bear zeffe out of term, it is If teſted out of 
void; but the ſheriff is juſtifiable, and yet ſhall not be derm, void. 
liable to an action for an eſcape. Sal. 700. Shirley v. 

Il right, 


A capias ſatisfaciendum made returnable at a day which If capias ſatisfa- 
falls out of term, would not be void, though liable to be ciendum te- 


ſ-t, aſide on motion; nor can ſuch a defeCt in it 2 of 


taken advantage of by bail upon a general demurrer to voidable. 
a ſcire facias brought againſt them. Campbell v. Cum- 
ming, Bar, 1187. 


In all continued writs, the alias muſt be teſted the 9 alas urlts 
day the former writ was returnable. Touchin's caſe, to be teſted. 
Sal. 699. 


In meſne proceſs, if a term be omitted, the writ is Writ of execu- 
void in all actions perſonal, and the theriff thall not be Von OY 
charged, for the cauſe is diſcontinued and out of court 2 Ma cg TIE 
by the intermiſſion; and by not having a day in court well, not ſo in 
by the return of the writ as he ought, the party may be meſne proceſs. 
at great prejudice by reaſon of the impriſonment in the 
mean time, But in executions, a capias ſatisfaciendum 
omitting a term is not void, for the party is not to have 
a day in court, his cauſe is at an end, and he muſt be 
in priſon whether the writ be returned or not; nor is it 
neceſlary it ſhould be returned. Shirley v. Wright, Sal. 

700. Ld, Ray. 775. 


If a capias ſutisfaciendum is returnable pending a writ ca. a, to fix 
of error, it is no regular foundation for proceeding againſt bail muſt not 


the bail. Deriſley v. Deland, Bar. 83. be returnable 
pending error, 
A writ of execution executed may be amended by the How writs of 
record of the judgment; as where after a captas /atisfa- execution may 
ciendum executed, it was moved to amend the writ by **© — 
the record of the judgment, making the defendant's and by what. 
name 
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name Edmund, inſtead of Edward, and rule afterwards 
made abſolute. - Brown v. Hammond, Bar. 10. 


So a capias ſatisfaciendum may be amended in the re. 
turn after it has been executed, by making it returnable 
before our juſtices inſtead of before us. Hunt v. Kendrick, 
2 Blac. Rep. 836. The way to amend it is by motion 
to amend it by the award of the writ upon the roll. 


A writ of capias ſatisfaciendum was amended after de- 
fendant taken in execution by altering the ſum in the 
writ, and ſtriking out part to which he was not liable. 
Larouche v. Waſbrough, 2 D. & E. 737. 


There muſt be Motion to quaſh capias ſatigfaciendum and diſcharge 
—＋ to defendants, becauſe judgment 1s upon a record in Wilts, 
and capias ſatisfaciendum directed to London, and no 
teſtatum. It was acknowledged, that a te/tatum was the 
uſual courſe, but that there was no occaſion to inſert it 
in the writ, though it muſt appear in the record, and 
when that is made up, proceedings will be regular : but 
the court was of opinion that the writ muſt be quaſhed 
with coſts, no roll being yet made up to amend by, 
and defendant was diſcharged, undertaking to briny 
no action. Allen v. Allen, Blac. 694. B. R. 


E. E. Of the Mode of executing the ſeveral Writs. 


| E. 1. Of Capias ad ſatisfaciendum. 
i E. 2. Of Fieri Facias. 
( E. 3. Of Elegit. 


Capias ſatisfaci- The firſt ſpecies-of execution is by writ of capias a1 

e- the 2 ſatisfaciendum, which is a writ of the higheſt nature, in 

1 ol aſmuch as it deprives a man of his liberty, till he makes 

| the ſatisfaction awarded; and therefore when a man 13 
once taken in execution by the ſheriff on this writ, nd 
other proceſs can be ſued againſt his lands or goods, 
except by ſtat, 21 Jac. 1. c. 24, in caſe of defend 
ant's death. 


Li 


Li 
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By this writ the ſheriff is directed to take the body of Operation of 
the defendant and have him at Weſtminſter, on a day writ: 
therein named, to make the plaintiff a ſatisfaction for 
his demand z and if he does not then make ſatisfaction, 
he mult remain in cuſtody till he does. 


On the writ of captas ad ſatisfaciendum the ſheriff can- how ſheriff 
not take bail, nor can he return that the party was reſ- mult act there- 
cued, for he may take the poſſe. comitatus ; and there- *" 
fore if he returns that the party was reſcued, an action 
lies againſt him for the eſcape, or a new captas againſt 
the party, for an ineftectual execution is as none. 2. Blac. 
Ab. 35 1. 


When the defendant is once in cuſtody upon this and keep de- 
proceſs, he is to be kept in ara & ſalva cuſiodia ; and Focant in 
it he be afterwards ſeen at large, it is an eſcape, and e 
the plaintiff may have an action thereupon for his whole 
debt. For, though upon arreſts, and what is called 
meſne proceſs, being ſuch as intervenes between the 
commencement and end of a ſuit, the ſheriff, till the 
ſtatute 8 and 9g W. 3. c. 27. might have indulged the 
deſendant as he pleaſed, ſo as he produced him in court 
to anſwer the plaintiff at the return of the writ; yet, 
upon a taking in execution, he could never give any 
indulgence, for in that caſe, confinement is the whole 


of the debtor's puniſhment, and of the ſatisfaction 
made to the creditor. 


If a copias ſatisfaciendum be againſt two or more, the How, it capias 
(ber: may take the bodies of all in execution. 5 Rep. * 
96. 11 Rep. Godfrey's Caſe. N 8 

On this writ, the ſheriff may not break open any Sheriff muſt 
man's houſe to arreſt him, but in all caſes when the not break de- 
door is open he may enter to make execution of the fendant? . 
body. But yet, in favour of executions, which are the — _p N 
g im, 
lite of the law, and eſpecially in caſes of great neceſ- 
ty, or where the ſafety of the king and commonwealth 
are concerned, the general caſe is excepted : When the 
writ is at the ſuit of the king, then the ſheriff, or his 2 8 
officer, after requeſt to have the door opened and re- . 7 
tuſal, may break open the houſe to take the body. 

5 Co. 91. 2 Show, 87. pl. 78. But he ought firlt to 
bynify the cauſe of his coming, and requeſt the owners 


D o to 


b 
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to open the door. 5 Co. 91. Cro. Eliz. 908. 4 Leon. 
41. pl. 111. Cro. Eliz. gog. B. 514. pl. 17. 


but — may But a man's houſe is no protection for another, there- 
another man's, . | . - 
. fore the ſheriff may break it open to take him. Fof. 


ene Cr. L. 319. 


Sheriff muſt In debt on a judgment, the defendant pleaded that 

not eee the he was taken in execution by capias ſatisfaciendum on 

at. ">; that judgment, and had paid the money to the ſheriff, 

only take his and it was held to be no plea, becauſe, though he does 

| body. pay it to the ſheriff, yet the ſheriff may be inſolvent, 

or may die and leave no aſſets, and then the party will 

be never the better. Freem. Rep. 842. And ſo it 

was held in Baker's caſe, who pleaded payment to the 

| marſhal being in execution, and held to be no plea. 

Lutw. 587. 12 Mod. 385. And in 12 Mod. 230. the 

1 ſheriff Path no power 4 A money of the defend. 

good; ant upon a capiac, for his buſineſs is only to execute his 

writ. And if in ſuch caſe the defendant pays the ſhe- 

riff, and he afterwards becomes inſolvent and does not 

pay the plaintiff, ſuch payment ſhall not excuſe the de- 
fendant. Per Holt, C. J. 


but otherwiſe But payment to the plaintiff*s attorney upon record 
to plaintiff's would be good, for that is payment to the plaintiff him- 
attorney. ſelf. Morton's Caſe, 2 Show. 138. 


Sheriff cannot Defendant, arreſted by a capras * paid 
return that the money to the ſheriff's officers before the return. 
money ds Defendant delivered to the ſheriff a fieri facias againſt 
paid to him 2 . ; : 
under capias the plaintiff, upon which the ſheriff levied the ſum 
ſatisfaciendum, therein expreſſed, out of the money in his hands, by 
and afterwards the capias ſatisfaciendum, and upon being called upon to 
levied on ano- 8 e e, 
een the capias ſatigfaciendum, made the return thereot 
cution, k a 
whilſt in his to the above effect, which the court held inſufficient; 
hands. and accordingly ordered him to pay the money paid to 
him upon the capias ſatisfaciendum to the plaintiff, de- 


duCting his poundage. Staple v. Bird, Bar. 214. 


E. 2. Of executing the Fieri Facias, 


Fieri facias, The next ſpecies of execution is againſt the goods and 
why ſo called, chattels of the defendant, and is called a writ of feri 


facas, 


xctas, 
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facias, from the words in it where the ſheriff 1s com- 


manded quod fieri faciat de bonis, that he cauſe to be 
made of the goods and chattels of the defendant, the 
{um or debt recovered. 


By a fieri facias the ſheriff may take all goods and What may or 


chattels of the deſendant which he might formerly take may not be 
ſeized under a 


fieri facias. 


upon the levart facias ; for the fieri facias includes the 
vari facias. 2 Inſt. 394. 


So he may take and fell an annuity of 401. per an- 
num granted by the king for years, to be paid by the 
receiver of the court, for it is in the nature of a rent- 


charge. R. 2 Cro. 79. 


So he may extend or ſell a term for years. 8 Co. 
171. A, | 


So he may cut down and ſell corn growing on the 
land, for the leſſee has an intereſt in it. Poole's Caſe, 
I Salk, 368. 


8o utenſils for trade erected by the defendant, though 


fred to the land, as coppers, fats, pavements, &c. 
dal. 268. Poole's Caſe. | 


N 
And after ſale, the defendant ſhall not have his term 
again, though the plaintiff be ſatisfied his debt by the 
profits. Mo. 873. | 


So if goods are taken in execution at the ſuit of B. 
and the ſheriff returns u⁰¹la bona, they ſhall be after- 
wards taken at the ſuit of C.; for the property is not 


reſted in B. nor in the ſheriff. Underwood v. Mordant, 
2 Ver. 238. 


But the ſheriff, upon a feri facias, cannot take things 
fixed to the freehold, as doors, windows, &c. Com. 
Dig. tit. Execution. 


Nor furnaces, coppers, &c. fixed, Dub. 1 Rol. 891. 
. 50. R. cont. 1 Salk. 368. if erected by the defend- 
nt for the uſe of his trade. Vide ſupra. 


yz © Nor 
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Nor hearths, chimney- pieces, &c. put up by the de- 
fendant for the uſe of the houſe, and not for his trade, 
1 Sal. 368. | | 


So the ſheriff cannot take goods in pledge. Com. Dig. 
Execution, C. 3. . p 


Or demiſed to another. Id. 


Nor goods taken and in cuſtody of the ſheriff upon a 
former execution. Bachurft v. Clinkard, Show. Rep. 173. 
Letchmere v. T hor-wgood, 3 Mod. 236. 


Nothing can be taken in execution that cannot be 
ſold, as deeds, writings, &c. Francis v. Naſh, Caſes 
Temp. Hardw. 53. 


Bank notes, &c. cannot be taken in execution. Did. 


It is laid down, in the King v. Deane, 2 Show. 88. 

That if a ſheriff on a fer: facias ſell a leaſe or term of a 

houſe, he cannot and muſt not put the perſon out of 

poſſeſſion, and the vendee in, but the vendee muſt bring 

his ejectment. But this, perhaps, may not be ſo ſet- 

tled a point as to extend to all caſes ; for per Mr. Juſtice 

Buller, in the caſe of Taylor and Cole, 3 D. and E. 298. 

How far ſheriff, “ Tt ſeems to me, that where there is a tenant in poſ- 
8 ark turn ſeſſion, and the execution is againſt the landlord 
tenant out of © whoſe term is to be ſold, the tenant cannot be turned 
poſſeſſion. © out of poſſeſſion; but that is very different from the 
« caſe where the debtor himſelf is in poſſeſſion ; i. 

« ſuch caſe, I incline to think that the ſheriff may turn 

« him out of poſſeſſion. However, I give no opinion 

on that at preſent, becauſe it is not neceſſary to the 

„ deciſion of this caſe.” 

Money levied If a plaintiff cannot find ſufficient effects of the de- 
by ſheriff for fendant to ſatisfy his judgment, the court will order 
defendant MaY the ſheriff to retain, for the uſe of the plaintiff, money 
retained or Which he has levied in another action at the ſuit of the 


plaintiff. defendant. Armiflead v. Philpot, Do. 231. 


Sheriff muſt be The ſheriff is bound at his peril to take only the 


pn ge goods of the defendant ; for, if he take goods of 3 


right perſoo, ſtranger, he is liable to an action in trover or * 
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Keb. 693. Therefore, if he doubts whether the goods 
newn him are the defendant's, he may ſummon a jury 
de bene eſſe to ſatisfy himſelf whether the goods belong 
to the defendant or not; this will juſtify him in return- 
ing, that the defendant has no goods within his baili- 
wick, and mitigates damages in an action of treſpaſs if 
the goods feized ſhould not happen to be the defend- 
ant's. Dalt. 146. Do. 40. 


If on a fier: facias againſt A. a bailiff takes the goods otherwiſe liable 
of B., treſpaſs lies againſt the ſheriff, Achworth v. to an action. 
Kempe, Do. 40. ; 


Treſpaſs will lie againſt the high ſheriff for the bai- 
lif's raking the goods of A. inſtead of B. under a fieri 
facias. Sanderſon v. Baker, Blac. 832. S. C. 3 Wil. 309. 


If the ſheriff have a feri facias againſt a man's goods, on fieri facias 
and before execution he pay him the money, in this caſe defendant may 
he cannot do execution after; and if he do, treſpaſs lies: pay ſheriff 
nor can he deliver them to the plaintiff in ſatisfaction of u mon 
the debt, but he muſt return to the court the execu- 
tion of his writ. Cro. Eliz. 504. Noy. 56. Dalt. 


529- 


If the defendant tenders the debt, it is wrong for the . 
ſheriff to ſell the goods. 1 Keb. 6 55. 8 or tender it; 


If the ſheriff levy the money and give it to the plain- 
uit, though he never made any return to the court, it 
is good enough, 4 Rep. 64., for the end of the execu- 
tion is anſwered. | 


Payment to a ſheriff on a feri facias is a good plea, and ſuch pay- 
becauſe he hath authority to levy the debt. 2 Lev. 203. ment is a good 
Taylor v. Bekon. 2 Jon. 97. Skin. 665. 5 Mod. 296. * 


Sheriff on a fieri facias levied the debt; the defend- Though (nuiff 
ant brought a bill in Chancery, and got an injunction to receives injunc- 
tay the money in the ſheriff's hands; the plaintiff and tion from 
his attorney (both priſoners in the Fleet) moved the 3 = 
court againſt the ſheriff to return the writ ; the ſheriff money levied, 
prayed the direction of the court; for if he return the he muſt till 
vrit he muſt pay the money, and then he ſhall be com- return the wilt 


: mitted 
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mitted by the Chancery for breach of injunction; and 
if not, then the K. B. will amerſe him. The court 
took no notice, but ordered a return, or they would 
commit him; nor would they any way afliſt him. 
8 Mod. 315. Wilſon V. Aldridge. 


From what time This writ, at the common law, bound the defend- 
goods bound. ant's goods from the zefte of the writ ; ſo that any fale 
after that was void, becauſe the goods from the time of 
Foxmerly from the teſte were attendant to anſwer the execution; for 
teſte of Wit; the execution at common law being only on the goods, 
if they had not allowed the goods to be bound, as if the 
party had transferred them, they thought every execu- 
tion might be avoided by ſale; and it was preſumed, 
that the ſheriff ſhould execute ſuch writs immediately, 
not from judg- and that there would be notice in the neighbourhood, 
_ that they might not be deceived; but the goods were 
not bound by the judgment, becauſe the judgment was 
in force for a whole year ; and it would be hard that 
none againſt whom judgment was pronounced, ſhould 
but this intre- buy or ſell within that time: but men abuſed the notion 
duced abuſes; of the retroſpect of the goods being bound by the % 
of the writ to make ſales uncertain, for they took out 
writs one under the other without delivering them to 
the ſheriff; by which they bound the goods of their 
debtors, and conſequently made their ſales and com- 
merce uncertain : To prevent which, the ſtatute of 
frauds and perjuries binds the goods only from the deli- 
1 of the writs to the ſheriff, enacting, „ That no 
which, by ſtat, © Writ of execution ſhall bind the property of the goods 
29 Car. 2. c. 3. ** but from the time of its delivery to the ſheriff, under- 
goods now &« ſheriff, or coroners, who, upon receipt thereof, 
— N « (without fee) ſhall indorſe on the back thereof the 
to ſheriff, &« day of the month and year when they received it;“ 
29 Car. 2. c. 3., made perpetual by 1 Jac. c. 17. f. 5:3 
which was no more than reſtoring the old law, which 
ſuppoſed the writ to be delivered to the ſherift 1mme- 
diately from the 7%. 8 Co. 171. Cro. Jac, 451: 

Cro. Eliz. 174. Sid. 271. 


— this isonly This muſt be intended as to ſtrangers who might 
— We to have a title to the goods between the teffe of the writ 
* and delivery thereof to the ſheriff; but as to the party 


himſelf, his executors, and adminiſtrators, the 2 
ince 


my as -w ww , wo TC 
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ſince the ſtatute as before, are bound from the fe. 
2 Vent. 218. Comb. 33. 2 Show. 485. 6 Mod. 225. 


If two writs of Feri facias bear te/te the ſame day, the it tuo writs of 
ſneriff at common law, and now, fince the ſtatute, is ſame date be 
bound to execute that which was firſt delivered to him; delivered, 


- galk. 320. Carth. 419. ; therefore the time ought to ich ie to be 
B be 2 when the "ſherif receives thoſe wits Se urea” 
f office. 

r 

5 Where two writs of ſferi facias againſt the ſame de- 

e ſendant are delivered to a ſheriff on different days, and 

1 no ſale is actually made of the defendant's goods, the 

l, frſt execution mult have the priority, even though the 

55 ſeizure was firſt made under the ſubſequent execution; 

d, and if the perſon claiming under the ſecond execution 

re pay the ſheriff the amount of the debt under the firſt ex- 

as ecution for his ſecurity, the court will not compel the 

at ſheriff to refund the money on motion. Hutchinſon v. 

Ih Fobnſlon, 1 D. & E. 729. 

on 

effe In an action againſt the ſheriff for a falſe return to a 

wt feri facias, the plaintiff delivered a writ of execution to 


the theriff, under which his officer levied the debt, and 
made a bill of ſale; then the ſheriff diſcovered a former 
execution in the office, and returned nulla bona : on 
this caſe the defendant obtained a verdict. Rybot v. 
Peckham, 1 D. & E. 731. N. 


The property of the goods is veſted by the delivery of the An extent too 
fert facias, and an extent afterwards for the king comes late after deli- 
too late, and that on the ſtatute of frauds, Comb. 123.; ar bog eel 
for when a judgment is once executed, the goods are in 
cuſiodia legis, and neither exchequer-proceſs or aſſign- 
ment from commiſſioners of bankrupts will touch 
them. Letchmere v. Throwgood, 3 Mod. 236. 


If goods be taken in execution on a fer: facias againſt 
the king's debtor, and before they are ſold an extent 
come at the king's ſuit, grounded on a bond debt teſted 
after the delivery of the fieri facias to the ſheriff, theſe 
goods cannot be taken upon the extent. Rorte v. Day- 
rell, 4D. & E. 402. Do. 415. Ray. 307. 


An 
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An extent ean- An extent cannot be antedated, but muſt bear teſie 
not be ante- 


pn at the day it iſſues, though it be out of term. Rex v. 
; Mann, Str. 749. 


Of fraudulent If A. indebted to B. and C., after being ſued to judg- 

eee ment and execution by B., go to C. and voluntarily give 

3 e him a warrant of attorney to confeſs judgment; on which 

like, and of the judgment is immediately entered, and execution levied 

eſſect thereof. on the ſame day on which B. would have been entitled 
to execution, and had threatened to ſue it out the pre- 
ference ſo given by A. to C. is not unlawful nor frau- 
dulent within the meaning of the ſtat, 13 El. c. 5. Hl. 
bird v. Anderſon, 5 D. & E. 235. 


A firſt fieri facias executed fraudulently, a ſecond 
fieri facias, at the ſuit of another, executed afterwards 
ſhall ſtand and be preferred ; and the matter was pro- 
perly left to a jury. Bradley v. Wyndham, Wil. 44. 


Of the power of By this writ the ſheriff is commanded to levy the 
ſheriff in mak- debt of the goods and chattels of the defendant ; and he 
ing er geri 4 is therefore indemniſied as far as he acts neceſſarily in 
8 ern © order to the taking of the goods; and therefore if he 
as to breaking breaks open a cheſt in which goods are locked up, or 
open cheſts, &c. harn not adjoining to a dwelling-houſe, which is made 
for the conſervation of goods only, he is indemnihed by 

the writ ; but he is not by the writ authoriſed to break 
the dwelling-houſe, which is built for the protection of 

the man and his family. Sid. 189. Keb. 98. 2 Show, 

87. Palm. 54. If he gets into the houſe, the doors 
being open, there begins the execution; for the reſt of 

the houſe is only for the protection of the goods, and 
therefore he may enter and finiſh the execution of his 
writ. But though the ſheriff be a treſpaſſer in the ex- 
ecution of the proceſs, yet when the writ is ſerved and 
the money levied, the plaintiff ſhall have the benefit of 
it, and the party is left to his remedy againſt the ſherit.. 
Browne 50. 5 Co. 91. 3 Inſt. 162. Mod. 668. Yelv. 
28. Cro. Eliz. 908. Dalt. 350. But the protection ot 
a man's houſe, as before hath been ſaid, extends only 
breaking open to himſelf and family; for if a ſtranger, to clude the 
houſes to get execution, receives the defendant's goods into his houſe, 
= goons 5 the ſheriff's authority ſhall reach them; becauſe a deſign 
to elude the law ſhall not be protected by the _ _ 

eri 


by common law to defend his own houſe, which ſtill 
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heriff might ſeize him in tlie ſtranger's houſe, becauſe 

the defendant's leaving his own houſe has waived the 

henefit of the law. 5 Co. 93. Sid. 186. The protec- only protected 
tion of a man in his own houſe was very agree ble to . 8 
the ancient law, becauſe in perſonal contracts they did * 

only ſubject their chattels and not their perſons nor 

frecholds; and though afterwards, by ſubſequent laws, 

the freehold and perſon were made hable to execution, 

ret they have not taken away the privilege a man had 


continues, unleſs where the execution 1s by habere fa- 


cos ſeiſinam or peſſefſhonent. 


By virtue of this writ, the ſheriff, on the ſeizure of What property 
the goods, hath ſuch a property in them, that he can in — 22 
maintain treſpaſs or trover; for he has the goods to ſell "as {tas Rag 
that he may have the money in court; and therefore 
when he once ſeizes them, he has the property in them 
for that purpoſe. Sid. 438. pl. 3. Vent. 52, 53. Mod. 

30. pl. 75. 2 Saund. 47. Lev. 282, 2 Vent. 218. 

Salk. 222. Vent. 52. And if the defendant dies after How he may 
the writ delivered to the ſheriff, he may execute the execute writ if 
ſ:me on the goods in the hands of the executor or admi- de ſendant dies. 
niſtrator of the deceaſed; 3 Wil. 399. Comb. 33. 

2 1d. Ray. 808. 850. 1073. 12 Mod. 130. 241. ; be- 

cauſe the ſheriff was entitled to ſeize them from the 

time of the writ. | 


The ſheriff that begun the execution ſhall end it Same ſheriff 
though he is out of office. Salk. 323. who begun ſhall 
EO PRIN mY TY finiſh execution 
If plaintiff dies, execution does not abate ; but ſheriff it does not a- 


mult go on to execute his writ. Salk. 322. 6 Mod. bate by plain- 
200, i tiff $ death. 


When a ſheriff takes goods in execution, he may ſell Of ſherifl"s au- 
them at any rate, if defendant refuſes to pay the debt ; 2 a 
Vent. 7.3 and they may be ſold to the plaintiff, though —_ 4 
not actually delivered to him. Comb. 452. But he is and how he 
to ſell them for ready money, becauſe he is immediately ought to att 
charged to the party for whom the ſale was. 6 Mod. werein; 

83. N orley v. Staker. | 


The 


"dev; not be ſo ſet, but that it may be altered between that 


* 
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muſt ſell them, The ſheriff cannot detain the goods on an execution 
or attempt foto in his own hands, and ſatisfy the debt of his proper mo- 
f ney; but he ought to ſell them upon a venditioni expona; 
cannot keep and may return on his ſo doing, that they remain a 
them himſelf, his hands for want of buyers; for the law requires of 

ſheriffs a ſtrict execution and obſervance of the writs 

directed to them; Noy. 107. Lutw. 589. Langdon y, 
or let plaintif Wallis: neither ought the goods to be delivered to the 
have them. plaintiff in ſatisfaction of his debt, but ought to be 

ſold. 2 Vent. 95 


If he returns If the ſheriff returns that he has goods to the value 
that y=-_ re- of 7521. which remain in his hands for want of buyers, 
hand Kc to à it is no eſtoppel, but that he may ſell them for leſs; for 
certain value, it appearing on the return that they are not ſold, but 
he may after- that they remain in ſpecie in his hands, the value can- 
wards fell them 

and the ſale; therefore if on the venditioni exponas it ap- 

pears that he has ſold thoſe goods for leſs, the plaintiff 

may have a new execution for his debt. Cro. Eliz. 598. 


Cro. Jac. 515. Godb. 276. 


but he muſt not Yet if the ſheriff values them ſo high as none will buy 


_— them too them at that rate, he muſt take them himſelf. 2 Show. 
_ 89. The King v. Bird. 


No appraiſe- On a eri facias there need no appraiſement, but on 
eee on fieri an elegit there mult. Beeley v. Sampſon, 2 Vent. 95. 

aclas. 
e fovkes If feeri facias be awarded to the ſheriff to levy 20, 
more than debt and he ſells to the value of 4ol. and returns the fer. 
he may keep facias with 20/. in court, he may detain the ſurpluſage 
ſurplus till de- until demand made of it; for he is not bound to ſearch 

manded. 
| out the defendant. Noy. 69. He ought not to take 
more than will ſatisfy. Bid. 


An action of If the ſheriff levies the money upon a fiert facias, 

on or aſſump- though he makes no return upon the writ, yet an ac- 
it lies againſt . . . 

ſheriff for mo. tion of debt, account, or afſumpfit lies againſt him and 

ney leviet, his executors, becauſe it is a debt in the ſheriff by the 

levying the money; and the defendant, by the ſheriff's 

levying the money upon him, can, on a ſcire facias to 

have execution, plead this in bar, or upon a ſecond 

fieri facias, reheve himſelf by an audita guerela ; _—_ 

| | | 1en 
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lien of the judgment is diſcharged by the ſheriff's exe- 
cuting the writ, and if the plaintiff had not this action 
zyainſt the ſheriff, he would be remedileſs, Sir W. 
Jones 430. Rol. Abr. 598. 921. 


The ſheriff to this writ may return ulla bona, and What returns 
that the defendant is a beneficed clerk, having no lay ſheriff may | 
ſee, and that he is rector or vicar of the pariſh church _ to fieri 
of B. Offic. Brev. 97. Dalt. 219. Sid. 276, nulla bona, &c. 


The ſheriff may return on this writ, that the goods That goods re- 
remained in his hands for want of buyers, and this re- main in his 
turn is good, becauſe the ſheriff is directed to levy the 1 
money from the goods, which implies an authority to mn 
ſell them; yet he may not be able to find buyers, and 
therefore, ſuch return is to be allowed. Yelv. 44. Sid. 

438. 2 Saund. 47. Mod. 751. Vent. 52. 


If the ſheriff delays or refuſes to ſell, the legal and Sheriff com- 
proper mode of compelling a ſale is by writ of vendi- pelled to fell 
tl. LES” ry h by venditionĩ 
{191m exponas, upon Which he Mult return the money enponas; 
into court. Cameron v. Reynolds, Cow. 406. ; 


The ſheriff is not obliged to execute a bill of ſale at need not make 


ws g 10 bill of fale at 
Fi gs value, though he has even promiſed fo to Owls 


The ſheriff is bound for the returned coſt or value of Sheriff anſwer- 


the goods, though they are afterwards reſcued. Ld, able for return- 
Ray. 10% % | ed value. 


It was formerly held, that if a ſheriff takes goods in How, if ſheriff 
execution by virtue of a fieri facies, and is out of office ges out of 
before they are ſold, that in ſuch caſe he could not fel — 
ad deliver the money to the party, becauſe his autho- * | 
ty determined with his oſſice; but that he ought to 
teliver ſuch money over to the new ſheriff (as he doth 
ice priſoners), and return, that thereupon a venditioni 
Manas may be awarded to the new ſheriff. But ſince 
': hath been held, that though a new ſheriff is made, 
et the old may ſell the goods ſo by him levied ; but if 
be return the writ, that the goods are in his hands pro 
vefeu emptorum, in ſuch caſe a diftringas ſhall go to him, 

o deliver them over to the new ſheriſf, and after that a 
venditioni exponas, 3 Salk. 323. It ſeems that a ſheriff 
may 
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may ſell goods after he is out of office, without a ve. 
dition: exponas. Ld. Ray. 1073. 


But where a fier: facias comes to a ſheriff, and he 
goes out of office before it is executed, his ſucceſſor 
may execute it, becauſe ſuch writ is general, and not 
directed to any particular ſheriff by name; but it is 
otherwiſe, if directed to a ſheriff by name. 80 note 
the difference between general writs to the ſheriff, and 
ſpecial writs to a ſheriff by name. 3 Salk. 147. 


Where a perſon, againſt whom a writ of fri fariar 
is taken out, is in poſſeſſion of goods under a deed 
which was given in conſideration of an antecedent debt, 
and a ſmall annuity payable from thenceforth, the ſhe- 
riff is warranted in returning nulla bona, if it appear 
that the memorial of ſuch annuity was not regiſtered 
according to the directions of the annuity act, 17 G. z. 
c. 26. ſ. 1. for in that caſe the deed is abſolutely void. 
Craſcley v. Arkwright, 2 D. & E. 603. 


The court will not ſtay goods taken by eri faciar 


in the hands of the ſheriff, till a diſpute concerning the 


property of them is decided, unleſs for the protection 
and at the requeſt of the ſheriff. Shaw v. Tunbridge, 
Blac. 1064. 


When the defendant's goods are ſeized on a fieri fi. 
ciat, the debt is diſcharged. 16. 


E. 3. Of executing the Elegit. 


At common law, there was no execution which gave 
poſſeſſion of the lands of a debtor ; the only ſatisfaction 
was either againſt his goods and chattels by fieri factas, 
or againſt the rent and profits of the land by /evar: fa- 
cias. But by the 13 Edw. 1. c. 18. it was ordained, 


„That where a debt is recovered or acknowledged in 


&« the king's court, or damages awarded, it ſhall be in 
t the election of him that ſueth to have a fieri facias 
« unto the ſheriff to levy the debt upon the lands and 
tc chattels of the debtor, or that the ſheriff ſhall deliver 
ce to him all the chattels of the debtor (ſaving his oxen 


« and beaſts of his plough), and the IT 1 
| « lang, 


— p—_— P—_— w_—  —  — Co © =#£ 3 
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« land, until the debt be levied upon a reaſonable price 
« or extent; and if he be put out of the land, he ſhall 


he « recover it again by writ of novel /cifin, and after that 

or « by writ of rediſei/n, if need be.” 

ot 

is From this election, which the party has, the writ of why & called; 
te legit derives its name; and the entry is Quad elegit ſibi 

nd xxecutionem fieri de omnibus catallis & medietate terre. 


Upon this writ the ſheriff is to impannel a jury, who po ſheriff to 


107 ne to make inquiry of all the goods and chattels of the act thereon; 
ed debtor, and to appraiſe the ſame; and alſo to inquire 

bt, as to his lands and tenements : And upon ſuch inquiſi- 

he- tion, the ſheriff is to deliver all the goods and chattels 

ear (except the beaſts of the plough), and the moiety of the 

red lands to the party, and mult return his writ, in order 

«+ to record ſuch inquiſition in that court out of which 


did, the elegit iſſued. 


And this cannot be done by the ſheriff without an muſt take au 
inqueſt; for the words of the ſtatute are, © Upon a inqueſt. 
« reaſonable price or extent,“ which muſt be found 
ſuch by the oaths of twelve men, as is laid down and 
admitted by all the books which treat of this ſubject. 
2 Inſt. 396. Co. Lit. 389. Dy. 100. 5 Co. 74. 


When the jury have found the ſeiſin and value of the How moiety of 
land, the ſheriff, and not the jury, is to ſet and deliver lands to be ſet 
a moiety thereof to the plaintiff by metes and bounds, wading, dell» 
not an undivided moiety. Sparrow and Matterſacb, Cro. ; 


Car. 314. 39. 


If, therefore, upon an elegit the ſheriff delivereth a 
moiety of an houſe without metes and bounds, ſuch 
return is ill, and ſhall be quaſhed for uncertainty. 
Carth. 453. Pullen v. Birkbeck. | 


But if there be ſeveral cloſes, or manors, or farms, 
or tenements, the ſheriff is not bound to deliver a moiety 
of every particular cloſe, or farm, or manor, or the 
lle, but only certain tenements, making in value a 
py of the whole. Den v. The Farſ of Abingdon, 

0. 473. | | 


But 
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But the ſheriff ought to deliver a moiety only, for if 
he delivers more, it will be void, and plaintiff ſhall 
have a new execution. Ld. Ray. 718. Pullen v. Nic. 
beck. Berry v. Wheeler, 1 Sid. 91. Earl of Stamford 
v. Hobart, 239. 2 Salk. 564. Putten v. Purbeck, 


Inquiſition The inquiſition ought to find the lands with cereaing, 
muſt be cer- and to ſhew the place and county where they lie, and 
tain, &c. where the inquiſition is taken. Dyer 208. And if the 


_ defendant be joint tenant, or tenant in common, it 
ought to be mentioned in the return. Hut. 16. Brown|, 


38. 


Sheriff cannot The ſheriff cannot give actual poſſeſſion of lands on 
— an elegit, but only deliver ſeiſure, to enable the plaintiff 
de to maintain an ejectment, whereby he may get into 
brought. poſſeſſion. I HMeber v. Dawſon, 3 Keb. 243. Den, 


Leſſee of Taylor, v. The Earl of Abingdon, Do. 473. 


If ſufficient But it is to be obſerved, that although by this ſta- 

goods, lands tute the lands of a debtor are made liable, as well as 

muſt not be his perſonal eſtate, yet if the creditor takes out an elegit, 

. and it appears to the ſheriff that there are goods and 
chattels ſufficient of the debtor's to fatisfy the debt, he 
ought not to extend the lands. 2 Inſt. 395. 


Difference be- But an elegir executed upon goods only is not in 
tween elegit effect as a feri facias, for the fieri facias is executed by 
dro 1g ſale by the ſheriff, but an e/egit by the appraiſement of 
the goods by a jury and delivery to the party. Gli/- 
cock v. Morgan, Sid. 184. Lev. 92. Kebi N. 261. 46;. 

Pullen v. Birbeck, Ray. 718. 


and in their If, therefore, a writ of error be afterwards brought, 

operation. and the judgment reverſed, the goods in /pecie (hall be 
reſtored, and not the value; but upon a fferi = 
the value, and not the goods, in ſpecie. Glo cock v. 
Morgan, Lev. 92. 5. Co. go. Goodyere v. Ince, Cro. 
Jac. 246. 


Sheriff muſt The ſheriff cannot deliver a leaſe upon an elegit at 
abide by valua- another value than what the jury had found it at; and 
the ſale made by him is as good as if made in market 
overt. Brownl. 38. | 


tion of jury. 


When 
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When the inquiſition is taken by the ſheriff, qt ſhall * 
| mult be return- 
be returned and filed. D J. 100. ed and filed; 
And it ſhall not afterwards be avoided upon any ſur- not eaſily a- 
miſe of more than a moiety having been extended, or voided after- 
that it was extended at an under-value. 2 Inſt, 396. wards; 
2 Chan. Caſ. 183. 


Put, before the filing thereof, court may examine it; but court will 
and if they find fraud, partiality, or the like, may ſtop inquire into it. 
the filing and award a new elegit. 2 Inſt. 396. 


Generally ſpeaking, all tenements as well as lands of What may be 


defendant may be extended on an elegit, as a rent or extended on an 


rent-charge, or the like. Wotton v. Shirt, Cro. Eliz. elegit ; 
742. Moor 32. 


So a term for years, 2 Inſt. 398.; or it may be ſold 
as goods, for it is perſonalty; but if extended, there 
wall be no other benefit than as a common extent. 
1 Brownl. 38, Fleetauood's caſe, 8 Co. 171. So lands 
in ancient demeſne, Hob. 47.3 or before in execution 
upon a ſtatute, Tulauood's caſe, 4 Co. 65. ; or which are 
liable to incumbrances by ceffuy gue truſts, Stat. 25 C. 2. 
c. 3. ſ. 10. 


But not copyhold lands, 1 Roll. 888. 1.; nor a term not copyhold 
for years of copy-hold lands made by the licence of the lands, &c. 
lord, Jb.; nor a bare rent ſeck, Cro. Eliz. 66. Walſal 
. Heath ; Heydon's caſe, 3 Co. 9. ; nor the glebe lands 
of a parſon or vicar, Jenk. 207. 3 nor a tenement which 
cannot be granted over, as the oſſice of a filazer, being 
at office of truſt. Dy. 7, 6. 


If A. and B. recover ſeveral judgments againſt C., How ſherif to 
and A. ſues out an elegit, and has a moiety of C.'s execute differ- 
ands delivered to him, and then B. ſues out an elegit, ent elegits ſued 
the ſheriff can only extend a moiety of the remaining 
lands. Hait v. Cogan, Cro. Eliz. 483. 


But if A. has two judgments againſt C., and in the lo, if at fait 
lame term takes out two elegits ; on the one he may of ſame plain- 
lave a moiety of the whole, and on the other the other tit, 
moiety, and is not reſtrained on the latter to a moiety — 

ä e 


7 
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the moiety ; for in judgment of law the whole term 
is but one day, The Attorney General v. Andrew, 
Hard. 23. 

1 If a fieri facias and elegit be delivered at the ſame time 

at ame time. with an extent at a common perſon's ſuit, the Feri facius 
and elegit ſnall take place, becauſe the goods ſhall be at- 
tendant to ſatisfy, in the firſt place, the judgment oi 
the ſuperior court. Brok. 97. 1 Brown, 38. Brok. 97. 


F. Of the Lien for Rent upon Goods taken in 
Execution. 


This lien creat- By-the 8 Ann. c. 14. © No goods or chattels what- 
ORs 6 ſoever, lying or being in and upon any meſſuage, 
Fas lands, or tenements which ſhall be leaſed for life, 
“ years, at will, or otherwiſe, ſhall be liable to be taken 
by virtue of any execution on any pretence whatſo- 
© ever, unleſs the party at whoſe ſuit the execution i; 
„ ſued, ſhall, before the removal of ſuch goods from 
off the ſaid premiſes by virtue of execution or extent, 
6e pay tothe landlord of the ſaid premiſes, or his bailif, 
&« all ſuch ſum or ſums of money as are or ſhall be duc 
&« for rent for the ſaid premiſes at the time of taking 
&* ſuch goods or chattels by virtue of ſuch execution, 
only for one cc provided the faid arrears of rent do not amount to mire 
year 6 rent. © 7hon one year's rent, and in caſe the ſaid arrcars ſha 
« exceed one year's rent, then the ſaid party at who: 
“ ſuit the ſaid execution is ſued out, paying the fail 
« landlord, or his bailiff, one year's rent, may procecd 
cc to execute his judgment as he might have done be- 
4e fore the making of this act; and the ſheriff or other 
&© officer is hereby empowered and required to ler) 
« and pay to the plaintiff, as well the money # 
«* paid for rent as the execution- money.“ 
— It has been adjudged, 1ſt, © That there muſt be a de. 
mand made, and notice given to the ſheriff by the land- 
as to notice; lord, before removal of the goods, or an action will fo 
to what rent lie for him. Str. 97. Waring v. Dewbery : 2d, Iba 
entitled ; the landlord is -entitled to his whole rent without r 
not extend to duCtion of poundage. Str. 643. Gore v. Goftin: 3% 


2 land- That a ground landlord, where there is an executio! 
again 


/ 


* os Aw« 


Ch. XIII OF EXECUTION. 


againſt the under-lefſee, is not within the act. Str. 
787. Bennet's Caſe : ꝗth, That after a landlord has had 
one year's rent paid, and there comes in another exe- 
cution, he ſhall not have another year's rent paid. Str. 


ne 102g. Dodd v. Saxby ; and 5th, That an action lies up- That action lies 
* en it by an executor or an adminiſtrator of landlord by executor of 
it- 224inlt 2 bailiff or ſheriff for removing the goods off the [-odlord for it. 
of premiſes, alter notice, before the landlord was paid his 


. year's rent. Palgrave v. Wyndham, Str. 212. 


. But where goods were taken, and the money le- when too late 
in ried before adminiſtration taken out, it was held, that for lien to ope- 
23 the execution was executed he came too late; Str. late. 
07. 214. Forteſc. Rep. 460.3 this means that the 


wy goods were actually fold. But Powis, Juſtice, ſeemed 

ape, to be of opinion to the contrary, who held, that the ad- 

life, miniſtration thould have relation to the death of the 

ken imtcltate, becauſe by the eccleſiaſtical law it is not to 

itſo- be granted within fourteen days of an inteſtate's death; 

n is which the other juſtices denied, and ſaid, that relations, 

from being fictitious, ought not to hold place againſt the 

tent, right of ſtrangers. Gilb. Eq. Rep. 223, 224. 

nk, 

e duc [f the goods ſeized are not removed or fold by the Landlord not 
akg {crilf fo is to transfer the property therein, but de- entitled if de- 
ation, . ſendant pays the debt, though the landlord has given no- —_—— | ply 
nnr dice and demanded rent, yet he is not entitled in ſuch — 
s ſhall ae, 

wholc 


e ſaid Upon the equity of this ſtatute it hath been held, Upon the equi- 


roceed MY {fit under a commiſſion of bankrupt, which is in the ty of the ſta- 
ne be- ture of a ſtatute exccution, the landlord ſhall be al- ue, fame lien 

lowed hi X allowed under 
r other ed his arrears of rent to the ſame amount in prefe- miſſion of 
to levy uc to other creditors, even though he hath neglected bankrupt, 


0 diſtrain while the goods remained on the premiſes, 
which he is otherwiſe entitled to do for his entire rent, 
* the quantum what it may. 1 Atk. 103. 


ney 6 


he a de- 
he land bill of ſale held to be a removal of goods taken by $0 allowed un- 
will re 517 facias, and a year's rent muſt be paid the land- der a bill of ſale 
d, "That bord out of the money levied by the ſheriff, Weſt v. 
\out de- Hedges, Bar. 211. 
ten: 36 
xecutio! P p Inſtead 
aga1is 
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What beſt re- Inſtead of bringing an action againſt the ſheriF, & c. 

medy for land. when the goods are fold after notice, the beſt way for 

lord in thiscaſe. . * 
the landlord is to move the court, that he may have re- 
ſtitution to the amount of the goods which the ſheriff 
has ſold, if they amount to leſs than a year's rent; or 
if they amount to more, to have ſo much as will ſatis- 
fy a year's rent. 


How if ſheriff's Motion to have rent paid to the landlord out of the 
wee at money levied. On ſhewing cauſe it appeared, that the 
ſheriff's warrant on the execution, after it was ſealed, 
had been altered, and a new bailiff's name inſerted. 
Per Cur. The warrant being altered, no goods are 
taken in execution thereby. Let the bailiff and attor. 
ney, privy to the alteration, ſhew cauſe why an attach. 
ment ſhould not iſſue againſt them. Hann v. Cap, WM” 
Bar. 199. N 
oct ger In an action againſt the ſheriff for taking goods wit". W' 
in an action Out leaving a year's rent, the declaration needs not ſtats: 
againſt the ſhe- all the particulars of the demiſe; but if it does, and 
riff in this caſe. they are not proved as ſtated, there ſhall be a nonſui:. WW" 
Brijtozo v. Wright, Do. 665. 4 


How landlord's If an extent comes in, the landlord cannot claim hi: 
_ ated rent, although diſtreſs taken the day before. Bunb. 269. 
y extent, | 

pl. 345-3 ſo an extent or an outlawry, although he had 
diſtrained three days previous to the entry and motion 
to be paid, under ſtat. 8 Ann. denied. Bunb. 5. pl. 5. 

or diſtreſs. If a diſtreſs be taken 29th October, and an extent date! 
4th November, and corn, &c. ſeized, the landlord can- 
not have his rent, for no property was diveſted by th: 
diſtreſs, and they were in the landlord's hands by way 
of pledge; Bunb. 42. Vent. 37. 2 Saund. 47. ; but an 
attachment was refuſed, although a contempt to oppole 
the extent. 


How extent An immediate extent againſt the king's debtor telie0 
o fi f. 1 lord, with 
againſt a dif. after a diſtreſs for rent juſtly due to the landlord, v 

treſs. notice tv the tenant, being the king's debtor, and ap- 


praiſement of the goods and chattels, but before fait 
ſhall prevail againſt the diſtreſs. The King v. Cal, 
Eſq. Parker's Rep. 112. 
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G. Of iſſuing a ſecond Writ of Execution. 


There ought not to be two executions exiſting at the when a ſecond 
ame time; but if one writ proves ineffectual another writ may iſſue ; 
may be ſued out. | 


ha Thus if a Heri facias be iſſued, and the ſheriff only 
h eries part of the debt or damages recovered, the party 
d, Ny have either a capias ad ſatisfaciendum, or another 


d. i facias, or an elegit for the reſidue. 
— In ſuch cafe the ſheriff ſhould return the firſt fer; fa- but thefirſt writ 
h. and the levy thereon, which ought to be recited in 8 oh 
pal, the ca. ſa. Salk. 218. Cro. Eliz. 344-3 but if nothing 
be levied on the fieri facias, there is no neceſſity to re- 
te the ſheriff's return in the ca. /a., or its having been 
onthe lived, 
ſtats : 2 : 
ad Put if a capias ad ſatisfaciendum firſt iſſue, and the After a ca. fa, 
lu Nah be taken, there cannot afterwards be a fieri facias there can be no 
git, for the body is deemed the higheſt ſatisfaction feri facias or 
tz plaintiff can have. Wt: 8 
m his 
. 26. WW ha by the common law, if defendant died in exe- except in coe 
ne had on upon this writ, plaintiff had no further remedy of defendant's 
notion M now by ſtat. 21 Jac, 1. c. 24. plaintiff may after his N 
pl. 5 unh, ſue out execution againſt his lands, goods, or 
t datei els at his election. 
rd Cal 1 
by n 59 with reſpect to the eſegir, if the /ards are extended $9 if lands er- 


5 on an ele it 2 _ tended on ele- 
by way git, the plaintiff is for ever barred from hav 3 


mother execution; but if he levies on the goods yritafterwards; 
% and the ſheriff returns nihil as to the lands, a ca. but if only 
my iſue for the reſidue, or a fferi facios ; for the 8994s levied, 2 


tion is not complete unleſs the plaintiff has ſome e 


may go. 


jr teſlelent from the land; for the taking out the writ is not 
rd, with tual election, but only in order to an election: and 

and a- ere be no lands there is nothing to chooſe, and con- 
ore ſaeently no election; and it was ſaid, that an elegit 
v. Cl there are no lands, is but in effect a common fie- 


«as. Bacon v. Peck, Str. 226. 


P p 2 | For 
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Rule in caſes of For the rule is, that although the body and good; 

execution, may eventually be taken in execution, or land and goods, 

| yet that the body and land too cannot, upon any judy 

ment between ſubject and ſubject, by the eourſe cf th; 

common law. | 

In judgments upon a ſtatute, &c. body, lands, aud 
goods are rendered liable together. Keb. 60. 


If party eſcapes If a party taken on a ca. ſa. eſcapes or is reſcued, 
on ca. ia. ano- though the ſheriff is hereby liable becauſe he ought t. 
ther may iſſue: have taken the pee comitatus, yet the plaintiff ſhall not 
be compelled to take his remedy againſt the ſheriff, hu; 

may ſue, out another ca. /a., or, if the firſt capias be 19! 

eturned or filed, any other ſpecies of execution. Lai 

fo Exec. 117. Cro. Car, 40. 455. 


if on fi. fa. only In the caſe of Howe!l and Havforth, C. B. Blac. 84;, 
part levied; the court inclined ſtrongly to think, that though «: 


6-4 urs may common law if the ſheriff only levies part of the del 
» 


and then ſue 
out other writs, great oppreſſion. 


Inſtance of 
this in an an- 3 
nuity caſe, A quarterly payment, judgment was entered up, 3! 


feeri facias ſued out, marked to levy only 20/. (the qua 


terly payment); afterwards on failure of another pay: 


ment, another eri facias was iſſued; but it was moe 
to ſet it aſide on the ground of irregularity for wat © 


a ſcire facias, under ſtat. 8 and 9 Wm. 3. In which 


« * 60 * ” 1Cnt h 
Rule for taking the court pronounced this rule, That on paym 1 
out execution the defendant of the arrears due on the annuity 4 
in judgment on Ce coſts, the feri facias be ſet aſide z but the judge 


annuity bond. « to ſtand as a ſecurity for ſuture arrears, with liber 


« to apply to the court from time to time to ſye out fre 
« executions thereon.” 2 Blac. 845. 


1 
Firſt writ muſt No ſecond writ ought to iſſue before the return ol! 
rſt writ mu ſirſt. Coppendale v. Debonaire, Bar. 213. Snape 


be returned be- 


fore ſecond is Hancock, ib. 198. 
ſues. 


on a fferi facias marked for the whole, the plaintiff may 
but plaintiff have ſubſequent writs till the whole is levied; yct : 
muſt not mark plaintiff ſhall not mark it for part, and afterwards ſue out 
it for pert only ſubſequent writs for the reſidue, which would tend? 


'The above was the caſe of an annuity-bond Wii! 
warrant of attorney to confeſs judgment; on failure 01 
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\ 4 0 . . . 1 9 0 
005 So plaintiff muſt give notice of his having abandoned So commititur 
_ : former committitur whieh is erroneous, before he en- ww der 
85 ters 2 ſecond, rectifying the miſtake. "Topping v. Ryan, ſecond is enter- 


the P. and E. 227. ed. 


2nd H. Of the Sheriffs Fees, Poundage, &c. 


By the common law, no fees whatever were allowed No fees at com- 
ued, to (herifts: but this, inſtead of being advantageous to mon law, 
\t t the ſubject, proved only oppreſſive; it opened the 
| no: door to extortion : And to ſuch an height did the 


bu: el gradually ariſe, that the legiſlature found it neceſ- How intro- 
entry to interfere, and to regulate the demands of ſhe- duced by ſta- 
Las Wi ns, by appointing certain fixed ſums to be taken in © 

cales of execution. 
$45, The ſirſt ſtatute to this effect is the () 29 Eliz. c. 4. 29 Eliz. c. 4. 
rh a: WY whereby it is enaCted, © That it ſhall not be lawful (a) It is faid, 


ky «+ * 5 f 1: that the printed 
dent o or for any ſheriſf, under-ſheriff, bailiffs of fran- ee e 


f mr chiſes or liberties, nor for any of their or either of wrong, and 
yet their officers, miniſters, ſervants, bailiffs, or depu- that by the par- 
ne our © tics, nor for any of them, by reaſon or colour of Hamenteroll it 


. ; is the 28th, and 
nd: © their or either of their office or offices, to have, re- in RA" _ 
ceive, or take of any perſon or perſons whatſoever, citing it as 28th, 


directly or indirectly, for the ſerving and executing itwasbeld well. 


| wit « of any extent or execution upon the bady, lands, goods, png gg 
lure e , ir chattels of any perſon or perſons V hattucvcr, more, brought as upon 
po 1 or other conſideration or recompence, than in this pre- the 25th, 2 b 


: qual dent act is and ſhall be limited and appointed, (which e 2 
r paj fall be law ful to be had, received, and taken,) that 2 pres : 
more 0 to ſay, rwelve-pence of and. fur every twenty ſhillings, 


vant on © where the ſum exceedeth nit ene hundred pounds, and 

ch cal © /ix-perice of and for every {ave rty ſhillings being over and The poundage 
ent vi © above the ſaid [im of one hundred paunds that he or they allowed. 

ity / levy, or extend and deliver in executi;n, or take 

1 * the body in execution, for by virtue and force of any 

lden 7 


* ſuch extent or execution whaiſoever, upon pain and 
* penalty that all and every crit, under-therift, bai- 
* li of franchiſes and libertics, their and and every of 

(6 their mi iſt N : r * * _—_— , 
4 — ſer vants, ofliccrs, bailiffs, or Pu 
# ws oP at an y time after the laid rst dap of May 
„ next enſuing, ſhall directly or indircctiy do the 
eonrary, mal“ lote and forfeit to the party grieved his 
6 rreble 


ut fret 


1 
1 of 1 
nap? \ 
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Penalty for oft cc treble damages, and ſhall forfeit the ſum of en 
ey hn e pounds of good Engliſh money for every time that he 

5 they, or any of them ſhall do the contrary; the one 

<*© moiety thereof to be to our ſovereign Ladythe Queen, 

* her heirs and ſucceſſors, and the other moiety thereof 

to the party or parties that will ſue for' the ſame by 

c any plaint, action, ſuit, bill, or information, wherein ng 
“ efloin, wager of law, or protection ſhall be allowed, 


a 
* 


statute does not Provided always, that this act, or any thing therein 
extendto towns © contained, ſhall not extend to any fees to be taken 


corporate. « or had for any execution within any city or town co 
e porate*, any thing above-mentioned to the contra 
„thereof notwithſtanding.” 

Statute only It was determined, that this ſtatute did not extend 


extends to per- . : ; 8 
sonal actlonz to real execution, but only to executions in perſonal 


actions; and it was doubted whether the ſheriff was en- 


Q. Whether it titled to any fees for executing an elegit, as it was dif- 
extended to ficult how to aſcertain the fees. Peacock v. Harri, 
clegits ? Sal. 332. | 


But by 3 G. 1. But by a ſubſequent ſtatute of 3 Geo. 1. c. 15. f. 
c. 15. fees are the fees for executing writs of elegit, and of habere fai 
comma rot? offefſionem aut ſeifinam, are regulated; wiz. * The ſun 
; a E "T0 ol twelve-pence for every twenty ſhillings of the 
« yearly value of any manor, meſſuage, lands, tene- 
« ments, and hereditaments whereof poſſeſſion or ſeilin 
* ſhall be given, where the whole exceedeth not thi 
« yearly value of one hundred pounds, and the ſum of 
«« fix-pence only for every twenty ſhillings fer ann! 
* over and above the ſaid yearly value of one hundic 

« pounds. 8 | 


and by 8 G. 1. And by the 8 Geo. 1. c. 25. f. 5. a like fee is gh 
. 25. for exe- On executing an extent Co? berate. 
cuting extents. ; 4 | 


By 29 Eliz.ow It was alſo reſolved, that, by the 29 Eliz. c. 4., fl. 


* 


. fa, ſheriff. ſheriff, upon a capias ad ſatisſiiendum, was entitled 19 
was entitled to OP 28 28 atis. 1 5 
a | | * . . hb 
— * This only intends executions founded ow judgments given in tho 


courts where. both judgment and execution are within a limited jur. 
diction; but where the judgment is in — Hall, though the* * 
cution be in a city or toton corporate, fees are allowed, and the bailif | 
the liberty, not the ſheriff of the county, is entitled to them. Sal. 33: 
Dalt. 527. Latch. 19. 5 2. | 1 

J 
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his fees upon the whole debt. Peacock v. Harris, Sal. 


rty 

5 332. 

7 But inſtead of taking poundage on the ſum really Abuſes intro- 
oof due, ſherifts, in actions on judgments, ſtatutes, and duced thereby. 
by recopnizances, and the like, uſed to retain for their 

855 fees poundage to the full amount of the ſum for which 

g. ſuch judgments or ſecurities were given, and which 


poundage often far exceeded even the debt due to the 
ein plaintiff, 


1 To remedy which, the 3 Geo. 1. c. 15. ſ. 17. after re- How remedies 
5 citing the grievance, enacts, That poundage ſhall not by 3 G. 1. c. 15; 
: be taken for executing any capias fatis/aciendum upon 

any judgment, &c. for any greater ſum than the real whereby poun- 
end debt bona fide due and claimed by the plaintiff amounts %8* 2 on 
ſoral to, which ſum the plaintifF is obliged to mark and ſpe- 8 
zen- cify on the back of the writ, before it be delivered to due, 
if. the ſheriff: And, in caſe the ſheriff ſhall take more, he and marked on 
rr, 1s guilty of extortion; and for each offence ſhall for- t: 


feit to the party grieved treble damages, and double Penalty for 
the ſum fo extorted, to be ordered by the court which taking more, 


. 16. ifued the writ, in a ſummary way; and alſo 20c/., one- 


and remedy to 


aria lalf to the king, the other to the proſecutor in any party, 
» ſum court at Weſtminiter, provided ſuch ſuit be com- 
the menced within two years. | 
tene- 
ſeiſin The ſtatute of 29 Fliz. c. 4. does not extend to the 29 Elis, does 
t the crown, Lake v. Turner, Burr. 1983. But it was held, not extend to 
im of that an action brought in the Exchequer by the ſheriffs he cen; 
aun of London, upon a bail bond taken by has in their o formerly to 
died own names, for the appearance of a defendant taken actions on bail 
up upon Exchequer proceſs on the proſecution of bonds in re- 
the king's attorney: general on behalf of the crown, for Venue caſes. 
given cuſtom-houſe penalties and forfeitures, and a reftatium 
rapias ad ſatisfaciendum to the ſheriff of Hertfordſhire 
azainſt the bail, could not be conſidered as the ſuit of 
, te the crown, though averred to be for the benefit, and on 
med to the behalf, and at the expence of the crown, but that 
4 ſheriff who executed it was entitled to his poundage. 
in tho! 
ted juri. "ud. 
the cue. . . 
ar Soon after this deciſion, poundage in ſuch caſes was put by 9 Geo. 3. 
al. 33“, 


expreſsly taken away by ſtatute 7 Geo. 3. c. 39.3 which c. 29. it was 


enacts, extended to 


his 


The chief of 
the above ſta- 
tutes are 29 
Eliz. 


Action lies 
thereon againſt 
ſheriff : 


Conſtruction 
thereot. 


How expences 
of levy to be 
paid; 

in common 


actions; 


in actions for 
penalties. 


Sheriff only 
entitled to 


poundage. 
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enacts, © That the act of 29 Eliz. c. 4. ſhall not ex. 
ce tend to allow any ſheriff, &c. any poundage for 
« taking the body of any perſon in execution upon any 
c proceſs at the ſuit of any ſheriff, or other officer cr 
« miniſter of the crown, upon any bail-bond entered 
« into for the appearance of any perſon proſecuted, 
« either for any duties due or payable to his majeſty, 
ce his heirs or ſucceſſors, or for any penalty inflicted 
ec by any act of parliament, made or to be made, for 
e the preventing the clandeitine running or recciving 
c any cuſtomable or prohibited goods; or in any cate 
© whatſoever, where the ſheriff or officer executing 
« ſuch proceſs would not be entitled to poundage, 
« if the proceedings were or had been carried on 
„ directly in the name of the crown.” 


The above are the different ſtatutes by which the fecs 
of ſheriffs are regulated; the chief of which, as relat- 
ing to perſonal actions, is the 29th Eliz. 


Upon this ſtatut= an action will lie againft the /- 
riff, if he or his officer take more than is allowed. 
Maodgate v. Knatchbull, 2 D. and E. 158. 


By the act, it appears clearly to have been the inten- 
tion of the legiſlature that the ſheriff ſhould be paid in 
proportion to the ſum levied, and that the ſherilt thouil 
only levy what is really due. 


In actions on ſimple contracts, and judgments for a 
debt certain, the expences of levying muſt be paid by 
the plaintiff, and not by the deſendant. If, therefore, 
the judgment be for 200/. the ſheriff is at liberty to 
raiſe that ſum, and no more, and the expences of levy- 
ing muſt be paid out of the debt. But if the judgmen! 
be for a penalty, the plaintiff has a right to receive tt! 
whole of his debt, independant of the expences of the 
execution; and in thoſe caſes, the defendant is the 
party injured, by the ſheriſf's taking more than le 
ought. . 


In ſtrictneſs of law, the ſheriff is not entitled to tak 
any more than what is allowed by the ſtatute. 


I: 
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HS It is his duty to obey the orders of the court, to ſeize No allowance 
„dna ſell the goods immediately; he cannot be allowed forauttions, &c. 
y the expence of an auctioneer, or even the levy-fee of a (a) wn ye to 
r -uinea (4); but the ſheriif and the court are bound by — ee. — 
4 the act of parliament. practice to take 
l, this fee. Blac. 
, [f the plaintiff chooſe to have an auction, he muſt de- 102. 

fl fray the expence out of his own debt to be levied; there ow auction 
Ir 3 no colour to charge the defendant with it : the ſheriff expences to be 
18 can only levy on the defendant that ſum which is given Paid. 

{e by the judgment of the court; and if the defendant 

Ng wiſh to have an auction, he muſt pay for it out of his 

e, pocket; it ſhould make no part of the ſheriff's account. 


on J. 2 D. & E. 157. 


if therefore, it appears by the ſheriff's return of a Sheriff liable to 
cs writ of execution that greater fees have been taken by action; 
the levy than are allowed by the ſtatute, the eri is ade. mand 
liable to an action on the ſtatute for treble damages at that too much 
the ſuit of the party grieved. . has been taken 
by him; 

Or an action of debt may be brought by any common or to a qui tam 
informer againſt the officer guilty of the extortion for action. 
the 400. penalty. Savage v. Smith, Blac. 1101. 


In this action if the plaintiff ſets out the judgment on 
uch the writ was founded, he mult alſo prove it. 


Q. Whether it is neceſſary to be et out? . 1104- 


It a ſheriff levy under a fier: facias, he is entitled to Though partiey 
/0zndage, though the parties compromiſe before he ſells compromiſe, 
17 of the defendant's goods, notwithſtanding the — 
words of the ſtatute are allowing poundage on the ſum, he 3 N 
ich the ſheritf levies or extends and delivers in exe- fieri facias. 
tion: and if after ſuch a compromiſe either party rule 
e ſheriff to return the writ, the court will diſcharge 
it rule with coſts, to be paid by the party obtaining 

Al:hin v. Well, 5 D. & E. 470 


an under-ſheriff cannot reſuſe to execute proceſs till Sher cannot 
e has his fees; if he does, the plaintiff may bring an inſiſt on his fees 
hom againſt him for not doing his duty; or may pay 3 8 
I a his fees, and then indift him for cxtortion ; but the 

Court 
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court will not relieve on motion. Heſcett's caſe, Sal. 


331. 5. P. 332, 330. 


E he ſheriff may maintain an action for his fees, for 
theri's fees. the law admitting him to take it, makes it a duty. Ld. 
Raym. 1212. Brockwell v. Lock, Sal. 331. 


J. Of ſuperſeding Execution by Writ of Error, 
or otherwile. 


Allowance of The allowance of a writ of error is of itſelf a ſuper ſc. 
"cans ſuperſe- gear to an execution, without any notice Jaques v. 
, Nixon, I D. & E. 280. 


uſe of ſervice 


pang The ſervice of the allowance is only material to bring 


the party into contempt, if he proceeds to ſue out exe- 
cution afterwards. J. Hannot v. Farettes, Bar. 376. 


When bail in But although it is an immediate ſuper/edeas, yet if it 
error (if requir- be a caſe where bail in error is required, ſuch bail mult 
ed) muſt be be put in within four days after the allowance, or plain- 
* tiff may take out execution. | 


This is upon the ſuppoſition that the allowance of the 
writ of error is not ſerved till final judgment be aCtually 
ſigned; for there is no opportunity of putting in bai 
before judgment is ſigned. . 


But it frequently happens, that a writ of error is ſued 
out, and the allowance ſerved before judgment is ſigned, 
leſt execution ſhould iſſue inſtantly. This makes no 
difference, for it only operates as an allowance from the 
time of ſigning judgment. V. | 


+So that where a writ of error was ſued out and a. 
lowed on the 31ſt May, and on the ſame day a copy of 
the allowance was ſerved on the plaintiff's attorney, and 
final judgment was ſigned on the 14th June, and exc- 
cution ſued out on the ſame day, within ſour days al. 
ter which bail in error was put in; it was held well, and 
a ſuperſedeas to the execution, which was therefore ict 
ade. . 

e And 
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. And the court have gone ſo far in ſupport of the prac- 
tice of ſuing out the writ of error before judgment, 
that if the writ of error is ſued out, and the plaintiff will 

r not ſign judgment till after the return of the writ, in or- 
der to avoid the effect of it, and then ſues out execution, 
the court will ſet the execution aſide. 1b. Aird v. 
Faſtmead, Bar. 260. 
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7 If therefore the writ of error be allowed after 
: judgment actually figned, and bail in error be required, 
luch bail muſt be put in within four days from the al- 
lowance ; but if it be allowed before judgment ſigned, 
ſee then bail muſt be put in within four days after the ſign- 
v. ing of the judgment; for the writ of error, though al- 
towed before, can have no effect till the judgment is 
actually ſigned; nor can bail, till then, juſtify. Doe 

ng r. Bracebridge, 1 D. & E. 280. N. 


i. 
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70. If a party, after the allowance of a writ of error, and 
vetore the expiration of the four days for putting in bail, 
takes out execution, he does it at his peril; for if the 
writ of error be regularly followed up, the execution 
will be ſet aſide; but if no bail be put in, the execution 
will ſtand, and the writ of error will become an abſo- 
lute nullity. Lane v. Bacchus, 2 D. & E. 44. 


If a writ of error be not returned and ſigned by the Writ of error 
chief juſtice, it becomes ineffectual by his death; but muſt be return- 
execution cannot be taken out without leave of the court. — by 
Cramborne v. Duennel, Bar. 201. Olrenſbuau v. Stany- 
firth, Hayes v. Thornton, ib. 


The general practice uſed to be, that if the writ of porme- praftice 
error was returnable the ſame term of which judgment as to writ of er- 
was, that it operated as a ſuperſedeas, although judg- rer being ſuper- 
ment might be ſigned in the following vacation, as it _—_— 
would {till be a judgment of the precedent term; but if judgment, and 
the judgment was not ſigned till the ſubſequent term, judgment not 
and was therefore of a different term from the writ of — till ſub- 
error, that then the writ was deemed ſpent, and exe- MER PEO 
cution might iſſue. So that a plaintiff, when a writ of 
error was ſued out, had only to wait till ſuch ſubſe- 
quent term before he ſigned judgment, and by that 
Fe cans render the writ of error of no avail. Warwick v. 


Figg, 
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Figg, Bar. 196. Coole v. Horrock, Ib. 19), White v. 
Morgan, Ib. 198. 


But now diſal- But this was a practice not to be encouraged; and 
lowed. the court will now ſet aſide ſuch execution. 1 D. & 
E. 280. 


In what caſes Joint action againſt ſeveral defendants damages 200. 

writ of error inſt f f tl 7 * 2 

ill or will not àBainſt four of them on trial, and 55. againſt one de- 

operate as a ſu. fendant who had let judgment go by default; writ of er- 

perſedeas. Tor brought by the four in the name of the one who was 
not obliged to find bail, becauſe it was by default ; and 
on motion for leave to take out execution againſt the 
four, notwithſtanding ſuch writ of error, the rule was 
made abſolute on atlidavit of ſervice. Maſen v. Sym- 
monds and others, Bar. 202. 


Where a ca. ſa. is returnable againſt the principal on a 
particular day, before which a writ of error is allowed 
and ſerved, that operates as a ſiuperſedeas to any pro- 
cceding againſt the bail, though the ca. /a. has lain four 
days in the office before the allowance of the writ of er- 
ror. Perry v. Campbell, 3 D. & E. 399. 


Allowance of a writ of error on a judgment by // d- 
cit is ſo entirely a /uperſedeas to a ſubſequent writ of exe- 
cution, and all proceedings againſt the bail as well as 
againſt the principal, that all may be ſet aſide upon mo- 
tion. Dudley v. Stokes, Blac. 1183. 


If plaintiff recover a judgment againſt two defendants 
in B. R., and one of them bring a writ of error in cam. 
feacc., the plaintiff cannot charge the other defendant in 
execution till the record be remitted into the court of B. 
R., notwithſtanding the writ of error might have been 
quaſhed immediately, becauſe not brought by both de- 
fendants. In ſuch caſe, where the judgment was at- 
firmed in cam. ſcacc., and coſts given of the writ of error, 
and both the defendants were taken under a writ of ex- 
ecution on the whole ſum, including the colts of the 
writ of error as well as the original ſum recovered, the 
court permitted the plaintiff to amend his writ of execu- 
tion as to the defendant who did not join in the writ of 


error, by deducling the coſts thereof, and altering . to 
| ic 


brought for delay, they will not ſtay proceedings in any 
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the original ſum recovered. Laroche v. Waſbbrough, 
2D. & E. 737. | 


The court of C. B. laid it down as a general rule, that Row, if it ap- 
they will in no caſe ſtay proceedings or ſet aſide an ex- pear that it was 
ecution on account of a writ of error being brought on a ly brought 
judgment of nonſuit, which evidently muſt be for the . 
purpoſe of delay and vexation, Bex v. Bennet, 1 C. B. 

E R. 3 


And indeed both courts have of late determined, that 
where it manifeſtly appears that the writ of error is 


action on the judgment, nor ſet afide any execution 
that may have iſſued, even ſince the allowance of ſuch 
writ of error. Entwifile v. Shepherd, 2 D. & E. 78. 
Carter v. Roberts; Butt v. Moo, Ih. n. in B. R.; and 
Mitchell v. Wheeler, 2 C. B. T. R. 30.; and Goodin 
v. Hammsnd, Y. in C. B. 


ut this ſhould appear from the confeſſion of the 
partics themſelves, or the admiſſion of the attorney of 
the party. Pool v. Charnock, 3 D. & E. 79. Mitchell 
and V heeter, 2 C. B. T. R. 30. 


A mere offer by the plaintiff to the defendant's attor- 
ney to waive the judgment if he would point out any 
error which was refuſed, was held not ſufhcient cauſe 
to ſtay proceedings, though plaintiff ſwore that the 
writ of error was brought for delay, Chriftie v. Ri- 
chardfon, 3 D. & E. 78. 


But in all theſe queſtions the court will exerciſe their 
diſcretion, as they muſt depend upon their own ctr- 
cum ſtances. 


$0 if a writ of error be ſued out againſt good faith ; as or if brought 

where the defendant's attorney had undertaken that the againſt good 

debt ſhould be paid if the plaintiff's attorney would eth. 
give time, which the latter had agreed to, provided 10 
delay was intended by the other fide ; and after this agree- 
ment defendant brought a writ of error. 'Thoggh exe- 
cution be taken out after the allowance ther@of, court 
will not ſet ſuch execution aſide; but as the writ of er- 
ror. 
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In what caſe 
bankruptcy of 
defendant epe- 
rates as a ſuper- 
ſedeas. 


Uſe thereof. 
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ror is ſtrictly a ſuperſedeas, the plaintiff ought regularly 
to move to quaſh it. Oates v. Weſt, 2 D. & E. 183. 


If a writ of execution is delivered to the ſheriff, and 
the defendant becomes a bankrupt before it is executed, 
the execution is thereby ſuperſeded, and the goods not 
bound by the delivery; for the Jy ceaſes to be in 
the bankrupt from the time of the act of bankruptcy 
committed, Ld. Ray. 252. Smallcomb v. Croſs and 
another. | | 


But zreſþaſs will not lie by the aſſignees of a bank- 
rupt againſt a ſheriff for. taking the goods of a bankrupt 
in execution after an act of bankruptcy, and before the 
iſſuing of the commiſhon, notwithitanding he ſells 
them after the iſſuing of the commiſſion, and after a 
proviſional aſſignment, and notice from the proviſional 


aſſignee not to ſell, Smith v. Miles, 1 D. & E. 475. 


An execution againſt the goods of a bankrupt taken 
out after his certificate is ſigned by the creditors, and 
before it is allowed by the chancellor, for a debt exiſting 
previous to the bankruptcy, is valid; for the ſtatute 
5 Geo. 2. c. 30. extends only to executions againſt the 
perſon of the bankrupt. 


RK. Of entering Satisfaction on the Roll. 


Such are the methods which the law has pointed out 
for the execution of judgments in perſonal actions; 
and when the plaintiff's demand is ſatisfied, either by 
the voluntary payment of the defendant, or by any com- 
pulſory proceſs, or otherwiſe, ſatisfaction ought to be 
entered on the record, that the defendant may not be 
liable to be hereafter haraſſed a ſecond time on the fame 
account. 


In B. R. In C. B. 
The party, or bis attorney, When a judgment is ſatis- 
making ſatisſattion, ſhould de- fied in vacation time, the plain- 
mand of the party ſatisfied, a tiff ſhould execute a warrant 


' evarrant or authority, directed of attorney to two attornies of 


to ſome attorney of the ſame the court, or either of them, or 
court wherein the judgment is to any other attorney of the ſame 


recovered, authorifing ſuch at- court, authoriſing ſuch attorney 
% b 10 


torney 


— =» ww, =», 
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60 enter up ſutisſadion upon 
the roll, which may be made 


out in the following form, on a 


ſlip of paper or Pa rchment : 


Trinity term, 34 Geo. 3. 
Middleſex, [ Satisfaftion 


is acknoww/edged betæueen A. B. 
Plaintiff, and C. D. defendant, 
in a plea of debt for 100l. and 


628 coſts. 


Tudgment entered of Hilary 
term, 34 Geo. 3. Roll 492. 

7. S. attoracy ſor the plain- 
tif, 15% June 1794. 


This ſalisſuction piece majl 
be taken to the clerk of the 


judgments, and he will make 


an entry thereof in his book of 


renembrances, and deliver the 
ſame over to the clerk of the 
treaſury, who will enter the 
ſame on the roll, for which is 
faid in term 3s. in vacation 
ſomething more. 


The entry is to the following 
fea: 


Afterwards, to avit, [on 
ſome return-day in the term; 
by original, on a general re- 
turn day; if by bill, on a day 
certain,] in the twentieth year 
if the reign of our ſovereign 
4d George the Third, now 
ling of Great Britain, Ec. at 
IWe/tminſler, cometh the afore- 
A. B. ly his attorney afore- 
0, lor by J. N. his attorney, 
in this behalf,]} and acknoqw- 
ecgeth himſelf to be ſatisfied 
y the ſaid C. D. of the debt 
ad damages, cots and charges 
areſaid, Sc. 
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to acknowledge ſuch ſatisfaftion 


you pay 18, per cent. for the 
poor's box, 28. lo the prothono- 


583 


How to be 
entered, 


on record, Application muſl 
then be made to the clerk of the 


judgments, who will prepare a 


fiat, and attend with the at- 

torney before a judge of the 

court, — get 7 4 y and How in C. B. 
then the clerk of the judgments *" „ 
will enter the ſame at the foot 

of the judgment, for which he 

will tale 11. 78. Sd. which 

includes all the fees, But if 


the judgment is above ten years 


landing, he will take 58. more, 


as an exira fee due to the clerk 


of the treaſury. 


The entry in this court is as 


follows : 


Afterwards, that is to ſay, Form of entry. 
on the da y of 
in the 


year of the reign of George the 


Third, now king of Great Bri- 
tain, fc. cometh the ſaid 
[plaintiff] by A. B. his attor- 
ney, conſlituled by ſpecial war- 
rant io him in that behalf di- 
redled, before 

one of the juſtices of his ma- 


e, court of the Bench, at 


his chambers in Serjeant's Inn, 
Chancery-lane, London, and ac- 
knowledgeth that he is ſatisfied 
of the debt and damages afore- 


aid]; therefore let the ſuid (de- 
fendant) of the debt and da- 


mages aforeſaid, be acquitted, 


Co 


If falisfaftion is acknow- How to be en- 
ledged in term time, you apply tered in C. B. 
to the clerk of the treaſury, wwho n term time, 
will carry the roll into court, 
and the ſecondary will enter ſu- 
tisfaftion thereon, for which 


tary, and 18. tothe ſecondary, 


3 Blac. Com. 
423 
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THUS have we endeavoured to trace, ſtep by ep 
the various proceedings in a ſuit, from its commence. | 
ment to its concluſion, in all ſuch perſonal actions (to 
which alone this volume of Practice is confined) wherein 
the contending parties proceed either by demurrer or to 
trial; and do not ſtop the cauſe in its progreſs, by ſuſ- 
fering judgment by default. 


Although it cannot but be acknowledged that, from 
the formalities and niceties of the practice, delay is 
fometimes perhaps unneceſſarily occaſioned in the con- 
duct of a ſuit, and thereby a degree of inconvenience 
reſults to the injured party; yet all who take a ſull and 
comprehenſive view of the fubject mult agree, with 
the learned and elegant commentator on our laws, that 
& This care and circumſpection in the law, —in pro- 
« viding no man's right ſhall be affected by any lege 
« proceeding without giving him previous notice, and 
« yet that the debtor mall not by receiving ſuch notice 
take occaſion to eſcape from Juſtice ;z in requiring 
that every complaint be accurately and preciſely 
aſcertained in writing, and be as pointedly and ex- 
actly anſwered ; in clearly ſtating the queſtion, either 
of law or of fact; in deliberately reſolving the ſor- 
mer after full argumentative diſcuſſion, and indiſ- 
putably fixing the latter by a diligent and impartial 
trial; in correcting ſuch errors as may have ariſen in 
either of theſe modes of decihon, from accident, 
miſtake, or ſurmiſe; and in finally enforcing the 
judgment, when nothing can be alleged to impeach 
it; this anxiety, to maintain and reſtore to every in- 
dividual the enjoyment of his civil rights, without 
intrenching upon thoſe of any other individual in the 
nation, this parental ſolicitude, which pervades out 
whole legal conſtitution, is the genuine offspring of 
that ſpirit of equul liberty which is the ſingular feli 
* city of Engliſhmen.” 


1 585 J 


A D D E N D A. 


Cass of PRACTICE, decided ſince the Publication 


of the Fir/t Part of this Book. 


HE defendant, the maker of a promiſſory note, was On an affidavit, 

held to bail on an affidavit, ſtating that the defend- that the maker 
ant and the indorſer were feverally indebted to the _ — of 
plaintiff in the amount of the note: the affidavit was Fe are ind bt- 
on one ſtamp only. The maker and indorſer were alſo ed tothe holder, 
included in the ſame writ, with ſeveral ac etiams. A rule neither can be 
having been obtained to ſet aſide the bail-bond on this eld to bail; 


d it is ſuch 
defect in the affidavit, it was now oppoſed by at: CORD 


defeR, _ if 
Marryatt; who relied on the defendant's having either be, 8 
waived it, by having put in bail above, before the ex- = —— 
pration of the time allowed for that purpoſe by the ſtep in the 
practice of the court. caule. 


Shepherd, in ſupport of the rule, ſaid there was a 
litinCtion between a mere irregularity in the mode or 
ime of proceeding, and a defect in the proceedings 
themſelves; that this was of the latter kind, and could 
not be waived by the adverſe party, though the former 
might ; and he cited King g. t. v. Horne, ante, 4 vol. 
349- and Goodwin 9. t. v. Parry, Ib. 577. 


Marryatt obſerved, that the two caſes cited were 
caſts on the lottery act, which expreſsly requires an 
davit as the foundation of the action, direCting that 


0 nt ſnall ſpecify the amount of the penalties 
lued for. 


The court allowed that the diſtinction was as had 
ren ſtated, between a mere irregularity and a com- 
lete defect in the proceedings ; adding, that in this 
de the revenue was alſo injured, by having only one 


Q q inſtead 
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inſtead of two affidavits. Rule abſolute. Huy v. 
Wilſon, 5 D. and E. 254. 


If a perſon be Runnington, ſerjeant, ſhewed cauſe againſt a rule 
arreſted after to diſcharge the defendant out of the cuſtody of tlie 
_— ag ſheriff of Middleſex, on the following circumſtances; 
officer cannot The capias was returnable in three wecks of Eaſter, 
legally dctain viz. on Sunday, April the 29th, or Monday, April the 
him (though Zoth, at eight o'clock in the morning, the defendant 
for the ſhorteſt , , 
time) till th: Was arreſted and detained by the officer till ten o'clock 
writ be conti- on that morning, at which time the plaintiir renewed 
nued. the writ. This, Runnington contended, was a ical 
detainer, though the arreſt was void, being made after 
the former writ had expired. But the court were of 
a different opinion, and therefore made the rule abſo- 


lute for the defendant's diſcharge. 


| Writs, therefore, which are returnable on a Sunday, 
muſt be executed at lateſt on the Saturday before. 
Loveridge, One, &c. v. Plaiſtew, 2 C. B. T. K. 29. 


The defendant This was an action of debt upon a judgment by de- 
having been fault, (the default was in not producing the record on 
ho:den to bail, àa plea of a judgment recovered, and a replication of 
but afterwards : : . holden to 
diſcharged on 77 tiel record,) in which the defendant was ho ; 
a common ap- bail, though he had brought a writ of error. He hac 
prarance, o been likewiſe holden to bail on the original action, on 
ik 1. an Affidavit that he was indebted to the plaintiff as a- 
e rain ceptor of three bills of exchange; but the plaintiff de- 
him on a Ciffer= clared againſt him in covenant, upon which, on appl- 
i cauſe of cation to the court, he was diſcharged on entering 


action fromthat | Oo 
ntl 
mentioned. in common appearance, on the ground that the pla 


the writ ang had declared on a different cauſe of action from tha en 
affidavit, may mentioned in the writ and affidavit. The defencart b, 
be gels holdey now applied, by Le Blanc, ſerjcant, to be diſcharged W 
action on the on entering a common appearance, upon the ground en 
judgment. that having been arreſted and holden to bail in the o m 


ginal action, he ought not to be holden to bail in n 
action on the judgment. Sayer 43. Newton v. S ;,, 
mer, 160. Bower v. Bewett, 2 Str. 1039. Hall v. Haus her 
2 Wil. 93. Crutehſield v. Seyward. 


Lawrence, ſerjeant, ſhewed cauſe. The d-fendat 


having been diſcharged on a common appearance in 6 
| ong! 
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original action, the plaintiff has no bail; and this being 
1 judgment by conteſhon, there are no bail in error; 
which diſtinguithes this caſe from that in 2 Wil. 93. 
where there was a verdict, and therefore might have 
been bail in error. And, 


The court, in the abſence of the lord chief juſtice, 
held, that the plaintiff having loſt his bail in the ori- 
cal action, though by declaring in a different form of 
action, was in the ſame fituation as if he had not holden 
the defendant to bail at all, and therefore might hold 
him to bail in an action on the judgment. Rule diſ- 
charged *. * 


The writ in this caſe was returnable on Tueſday the A ſheriff ought 
19th of November; a declaration de bene efſe was filed not to be ruled 
on the ſame day, and on that day alſo a four-day rule 3 = 
to return the writ was ſerved on the ſheriff of Middle- — 
lex, which expired on Saturday the 23d. On the expiration of 
morning of the 23d, the ſheriff returned cepi corpus ; the _ 2 
ind, in the evening of the ſame day, he was ruled to N. — 
bring in the body. After the ſervice of this rule, on and be attached 
tue fame 23d of November, notice of bail was given for not obeying 
on the 25th (Nonday); the bail were excepted to, and 35 
vn the 26th notice of other bail was given, who were the attachment 
to juſtify on the firſt day of this term. On the laſt for irregularity. 
day of the laſt term an attachment was iſſued againſt 
the ſheriff for not bringing in the body, to ſet aſide 
which for irregularity, a rule was obtained the begin- 
ing of this term. 


Wigley now ſhewed cauſe againſt that rule; con- 
ending that the attachment was regularly iſfued; that 
by a late rule of Court (Mich. 32 G. 3. vide ante, 4 vol. 
495,) it was ordered, that all writs ſhould be returned 
en the ſame day on which the rule for returning the 
lme ſhould expire; that the ſheriff having in this caſe, 
n compliance with the rule of court, returned cept cor- 
l on the 23d, the plaintiff was regular in ruling the 
heriff to bring in the body after the return of cepi cor- 
Fr; and that the ſheriff was liable to an attachment, 


1 : But ſee Barnes 376. Wright v. Kerſwill, Str. 792. Chambers v. Ro- 
1 Cow, 72. Blandford v. Fut. De la Cour v. Read, 2 C. B. T. R. 


Qq 2 he 
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he not having juſtiſied bail before the expiration of the 
rule to bring in the body. Overton's Bail, Imp. Prac. 126. 


Shepherd, in ſupport of the rule, inſiſted that the 
Plaintiff ought not to have ruled the ſheriff to bring in 
the body until the 24th, the day after the expiration of 
the rule to return the writ, and conſequently that the 
attachment, which was grounded on a diſobedience of 
that writ, was irregular. 


| 

{ 

The court after conferring with the maſter ſaid, that | 

the rule to bring in the body was taken out too early, | 

for that the ſheriff had the whole of the 23d of Novem- | 

ber to return the writ, and that of courſe the ſheriff 

could not be attached for not obeying the rule which 

\ ought not to have iſſued. Rule to ſet aſide the attach- 
ment abſolute. Hutchins v. Hird, 5 T. R. 479. 


Of the fourdays Lawrence, ſerjeant, ſhewed cauſe againſt ſetting 


allowed to per- . . NY 
deck bail after aſide an attachment againſt the ſheriff, for not bringing 


exception; the in the body on the following circumſtances : Bail were 
firſt is reckoned put in on Monday the 3oth of April, on Wedneſday the 


4476 y 56 gy 2d of May an exception was entered, and on Monday 
fiely : ſo that the 7th of May, no bail being juſtified, the attachment 


where the ex. iſſued. This Lawrence contended was irregular, bccaulc 


W —— — cu, ant _—_ uw - 


ception was on he {aid the bail ought to have been perfected on the da. 0 
1 an turday preceding, viz. May the 5th, the four days al- 


could not re- lowed for perfeCting bail after an exception being in- 
gularly iſſue cluſive. On the other hand, Cockell, ſerjeant, inſiſted, 8 
_ = ſhe- that the attachment was too early; that the ſirſt of the 1 
Tueſdayfollow- four days was reckoned excluſively, and the laſt inclu- 1 
ing (Sunday ſively; and therefore that the attachment could not iſſue 
being no day). till Tueſday, May 8th, the preceding Monday being one 


1 of the four days. The court declared themſelves of ji 


iſſue on the this opinion; but as the bail were not in fact perfedted, if 
Monday, the they ſaid wy could not allow the preſent motion, and I 


court would therefore di charged the rule with coſts. North v. w 
not ſet it aſide 


becauſe the bail E uans, 2 C. B. T. R. 35. © 
were not per- be 
fected. A teftatumcapias iſſued into Surry, returnable the fuſt u 
An attachment return of laſt Michaelmas term, viz. November 3d; 1 
againſt the ſhe- On the 6th of November the ſheriff was ruled to return 


is! i ö 
— 2 the writ; on the 12th he returned cepi corpus, on the 8 
bring in the bo- 13th he was ruled to bring in the body; on 21ſt an at- +; 
dy iſſues before tachment by 
the time for | of 


tachment iſſued; on the 23d of January, the firſt day of putting in ball 
Hilary term, a motion was made on the part of the ſhe- has expireg; 
riff to ſet aſide the attachment as irregular, becauſe the beuge _ 
rule to bring in the body had iſſued a day before the time the unf 
was out for the defendant to put in his bail; for the due time to ſet 
writ being Co apy = the firſt egos of eng ne — 
term, and it being a country cauſe, the defendant had nr 
eight days after the firſt oe of full term, i. e. after the X 2 
470 die pot, to put in bail, (conſequently he might have writ is return- 
put them in on the 14th of November,) and the ſheriff —— _ - ſt re- 
being only liable in default of the defendant, he ought 3 country cauſe, 


NN b à country cauſe 
not to be ruled to bring in the body till the time for the defendant * 
putting in bail was expired. | has eight days 
after the quarto 


The court were of opinion, that the attachment was 22 — 
irregular, the rule to bring in the body having iſſued too ; 
ſoon : but as a week had elapſed in Michaelmas term 
after the attachment iſſued without any application to 
ſet it aſide, and during that time the ſheriff and the 
plaintiff had frequent communications together, it was 
holden, that the irregularity was waived ; and there- 


fore the rule was diſcharged. Rolfe v. Steele, 2 C. B. 
I. R. 276. 


Le Blanc, ſerjeant, for the ſheriff; Cockell, ſerjeant, 
for the plaintiff. 


Bail above not being put in in due time, an attach- The eourt will 
ment was regularly obtained againſt the ſheriff; but 2 8 
now Bond, ſerjt. moved to ſet aſide the attachment on ng ent ar 


l * l ainſt the ſhe- 
an aſſidavit, that the plaintiff had loſt no time. ri iſſued on 


account of bail 
The court made the rule abſolute on putting in and above not being 
juſtifying bail and payment of coſts ; and they ſaid that Put in on pay- 


if the plaintiff had taken an aſſignment of the bail-bond — 


inſtead of reſorting to the ſheriff, as the proceedings bail where ths 
would have been ſtaid by perfecting bail and paying the plaintiff has not 
colts, it was reaſonable that the ſame indulgence ſhould e 
be allowed to the ſheriff, and tliat the practice ſhould be 

uniform *, Rule abſolute. Callan v. Tye, 2 C. B. 

J. R. 235. 


0 The ſame practice has been alſo adopted in B. R. Hill v. Bil, 4 T. R. 

eb 352.3 and the rule in both courts ſeems to be, that if the plain- 

wi mou been delayed in going to trial, the attachment ſhal be ſet aſide, 

* © has been ſo delayed, then the attachment ſhall remain in the 
de as a ſecurity in caſe he ſhould obtain a verdict. 


Whereas, 
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Rule of court as Whereas, by the preſent practice of this court, the 
to erg " bail put in for the defendant in any action cannot ren. 
— ſollitying der ſuch defendant, after a rule has been granted againſt 
after rule to the ſheriff to bring in the body, before ſuch bail have 
bring in the bo- juſtified themſelves in open court: It is ordered, that 
SF from and after the laſt day of this term, bail ſhall and 
5 may be at liberty to render the defendant, notwith. 
| ſtanding ſuch rule, at any time-before the expiration 
thereof, the attorney for the defendant giving notice 
of ſuch render to the plaintiff's attorney without delay, 
and making athdavit thereof. 5 D. & K. 368. | 


The ſame practice now holds where the bail-bond 
has been aſſigned. 


go after bail - Edwin v. Allen, Michaelmas term, 24th G. z. B. R. 
bond aſſigned, 1793, Sellon ſhewed cauſe againſt a rule obtained by 
1 Baldwin, why all the proceedings on bail-bond aſſigned 
out juſtifying. ſhould not be ſtayed on payment of coſts, defendant 

having put in bail above and rendered; upon the ground, 
that though bail above had been put in, they had not 
juſtified; which, according to the practice of this coun, 
they ought to do to warrant a ſurrender : by a late calc 
in C. B. their practice was altered, and was now other- 
wiſe. Court held, that the practice of C. B. was the 
molt proper; that this court meant to adhere to it, and 
that there was no occaſion to juſtify in order to render, 
though bail-bond had been aſligned ; but that ſormery 
the practice of the court was as ſtated z and afterwaris 
in Hilary term, Meyſey v. Carnell, was decided on the 
fame point. 5 D. & E. 534. 


* 


Surrender may Marryatt moved to ſet aſide an attachment obtained 
be made by bail againſt the ſheriff of Eſſex, upon the ground that a fur- 
who have been render had been made, and notice thereof given, before 
excepted to and.. bo . N Me 
have not juſti- iſſuing the attachment. 'I'wo bail had been origins" 
bed, although put in, which were excepted to. 'I'wo freſh bail wer? 
other bail have added, and notice to juſtify was given; one only ju! 
2 ms 5 tified, the other was rejected. Two days further tie 
ded bail re- was given to put in another bail in the room of the one 
Jetted. rejected, but before that was done, defendant furic?- 

dered. The rule on ſheriff to bring in the body ha” 

expired, attachment iſſued. Sellon ſhewed caule, up" 


the ground that the two firſt bail had been * 
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by freſh bail having been added and coming forward to 
juſtify; and that as no other bail had been put on the 
bail- piece in the room of the one rejected, and as one 
bail was as no bail, that the ſurrender was irregular for 
want of bail being put in, and therefore attachment 
ought to go; for that although bail need not juſtify, yet 
bail muſt be put in. as ground for a ſurrender ; but 


court held, that as the two firſt bail were not ſtruck out 


of the bail-piece, they were {till liable on their recog- 
nizance, and competent to ſurrender. The King v. 


Sheriff of Eſſex, Eaſt. 1794. B. R. 


ERRATA. 


IN page 55. I. 11. it is ſaid, that © minors cannot be arrefled ;"? 
but this muſt be underſtood with a very conſiderable qua- 
lification ; for they may be arreſted for debts above 10/. 
contracted by them for neceſſaries ; and even ſhould they 

be arreſted for any other cauſe, when in ſtrictneſs they may 
not be liable to the action, yet the court will not diſcharge 
ow upon motion, but will put them to their plea of in- 

ancy, 

lu page 139. I. 32. for judement ſhall not be arreſted, e 
Judgment ſhall 15 — * EV 

ln page 199, for Bar. 46, read Bar. 60.—dele 172. 
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T was the intention of the Editor (as appears by 
various references in the courſe of the Volume) 
to have here ſubjoined, by way of AyreEnDix, certain 
Notes, explanatory of the juriſdiction of the reſpective 
Courts, and illuſtrative of their practice; but finding, 
in the progreſs of the Work, that, from the multipli- 
city of matter neceſſary to be compriſed in the preſent 
Volume, ſuch an Appendix would ſwell it to too preat 
a bulk; and conceiving, that it would leſs interfere 
with the general Plan if inſerted at the end of the 
Work; the Editor has thought fit to poſtpone it to the 
concluſion of the next Volume; in the completion of 
which all due diſpatch will be uſed. In the mean- 
time, the Editor has endeavoured to render the pre- 
ſent Volume as uſeful as poſſible, by making it, though 
only a Part of a Work, as a detached and unconnected 
Whole, ſo far as it goes. 


a 


ro THE 


PRINCIPAL MATTERS. 


Abatement. Y 


JLEA in abatement, what. 296 
Their different kinds. ib. 


Of the Time and Manner of pleading 
in Abatement. 


Within four days, 
How reckoned. ib. 
Not to be pleaded after general im- 
parlance. 298 
Declaration muſt be firſt taken out of 
; * A p ib. 
n what caſes judgment may be ſign- 
ed, if plea i * irregular. 


ib. 
The plea muſt be filed. ib. 
By what hour. ib. 
Cannot plead in abatement after aſ- 


lignment of bail- bond. 299 
Court will not interfere on motion, 


in a matter pleadable in abate- 
ment. ib. 


Of the Affidavit and Signature. 
Aﬀidavit required by 4 and 5 Anne, 


299 
When neceflary, or not. ib, 


By whom to be made. o 


Judgment ſigned for want of vit 


or ſignature, 301 


Of the Judgment on Plea in Abate- 
ment. 


When of reſpondeas ouſler. OT 
When ke oof 
Reaſon of diſtinction. ib. 
Jury to aſſeſs damages, if final. 38, 
Or venire facias de novo awarded. 
02 
Conſequences of wrong Jodgrnent: 5 ib. 
What judgment, if plea in abate- 
ment concludes in bar, or vice 


verſa. ih, 
What judgment, if defendant de- 
murs in abatement, 
What time defendant has to plea 
after judgment, 
No plea in abatement after ve 
of reſpondeas oufter. ib. 
Plea in abatement not amendable. ib. 
If wrong intitled, bad. ib. 
After plea, no exception to decla- 
ration. 
If a miſnomer be pleaded, Plaintiff 


may move the court to amend de- 
| claration, ib. 


On 
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On a plea in abatement, plainti 
may diſcontinue, and enter caſſe- 
tur billa. -. $04 

The form of entry, &c. _ ib, 

He may afterwards bring a new 
action. ib. 

Where there has been a plea in 
abatement, it ſhould” be entered 
in iſſue. | 

If omitted in plea-roll, how cured. ib. 


Ac etiam. 


Of the ac etiam in actions againſt bail 
on their recognizance. 89 
The ac etiam is introduced as a ſub- 
* ſtitute for the original; and, there- 
fore, where the writ is with an ac 
etiam, only one defendant muſt be 
put into a writ, except in a joint 
action. Errata to Part Firſt. 
If writ with an ac etiam, plaintiff 
muſt not declare for a different 
cauſe of action. than mentioned in 
writ, or he will loſe the bail. 586 
See Declaration. 254 


Action. " 


FY 


An action, what. 3 
Of the ſeveral ways of bringing 
actions in the Courts of K. B. 
and C. B. th. 
In all common caſes, either by bail or 
by ſpecial original. 28 
What is meant by common caſes, ib. 
Of the -proceedings by bill, and an 
explanation thereof. 29 
A view of the ancient and modern 
mode of proceeding by bill. ib. 
Of the bill of Middleſex and latitat. 
ZO 

Characteriſties of the original bill, or 
bill in treſpaſs. | 
Of proceedings by ſpecial original, 32 
Of the ways of bringing actions in 


OI 
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Of the ſeveral ways of bringing 
actions in the court of Common 
Fleas in common caſes. 34 

By original and cap1as. th, 

By original, guare clauſum fregit, and 
ſummons. | th, 

Of the ſeveral ways of bringing 
actions in C. B. in particular caſes, 


; 36 
Actions are either perſonal, real, or 
mixed. 38 
Are either bailable, or not, tb. 


Of the Mode of proceeding, in Adlon. 
where Common Bail only is required, 
from the Commencement of the Suit 
to the Declaration. 73 to 109 


Of the Mode of proceeding in bailall: 
Adiont, from the Commencement of 
the Suit to the Declaration. 
110 to 222 


Actions, local or tranſitory, Sec 
Venue. 261 


Afidavit. 


Of the affidavit to hold to bail. 110 
Directed by ſtat. 12 G. 1. 111 


7 | Of the degree of certainty requiſite in 


the afhdavit. ih, 
As to the actual exiſtence of the debt, 
2 112 
As to the deſcription of the cauſe of 
action. ; 114 
As to the language in which the aff- 
davit is drawn. | 115 
Particular exceptions with reſpect to 
this certainty in caſes of executors, 
&c. 116 
By whom the affidavit ought to be 
made. 117 
Before whom to be made. 
How and when to be filed. 7 
How to be ſtamped, and of joining 
ſeveral defendants, or cauſes ©! 


B. R. in particular caſes. 33 


* 


action, in one affidavit. 119. 0 
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Of counter, ſupplementary, and croſs 
affidavits. f 120 
Afidavits read on motion to put off 
trial, though not taken before a 
commiſſioner. % 423 
On an aflidavit that the maker and 
indorſer of a promiſſory note are 
indebted to the holder, neither can 
be held to bail ; and, it is ſuch an 
incurable defect, that if either be, 
he does not waive it by taking any 
lep in the cauſe. 585 


Alias Writs. 
Of ſuing them out in actions not 
bailable. Sce P oceſs, ind 
Alloxcance. 


Of bail. See Bail. 273 
Of writ of error. See Execution. 578 


Almanac. 


Part of the law of the land. 13 


Amendment. 


How far the courts will amend pro- 


cels, 106 
Or the appearance of defendant. 107 
Or the bail. piece. 156 
Or ſpecial original and declaration. 

: 228 

No amendment of plea in abatement, 
30 

Ofamending declaration on . 
pleaded. | 30 


Notice of ſet off not amendable. 367 
ITue how ſar amendable. 392 


D/firingas amendable. 435 
do habeas corpora juratorum, ib. 


How defendant is to appear in the 


E X. 


At what time they ought to be 


amended. 436 
Too late after verdict. ih. 
But a venire de novo will be awarded. 


ib. 

No amendment ſuffered after new 
trial granted, 518 
Of amending writs of execution. 
See Execution. 551 


Annuity. 


If not properly regiſtered, may be re- 
turned by ſheriff as nulla bona, 564 
How to take out execution upon 
judgment on an annuity. 572 


Appearance. 


Of the appearance day, or quarts 
die poſt. | 12 
Appearance*formerly in perſon. 15 
How afterwards by attorney. 16 
Of defendant's appearance accordin 
to proceſs, in actions not bailable. 


98 


reſpective courts, 99 
Of the time of appearing. 102 
Of appearance iu actions againſt huſ- 

band and wife, ih 


How far defendant liable to a penalty 
for not appearing. 103 
Of plaintiff's appearing for defend- 
ant, according to ſtatute, 104 
How he is to appear, 0 ib. 
When he 1s to appear. 105 
Appearance, if entered by wrong 
name, how far court will amend. 
107 


Arbitration. 


Concerning. arbitration under refer- 


ences at niſt prius. See References 
at niſi prius. 481 
N. B. The 


do /urata in nifi Prius record. * 
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N. B. The general doctrine of arbi- 
trat ion not treated of in this Vo- 
lume. 


Conſequence of arreſting perſons im- 
properly. 67 


Arreſt. 
What. 


How to be made. ib. 


By whom, and when to be made. 130 


As to franchiſes, liberties, &c. ib. 
Of particular times and places when 
and where the defendant 1s privi- 
ledged from arreſt, as witneſſes, 
clergymen, Kc. 131 
Of particular perſons exempt there- 
from, as ambaſladors, &c. See 
Bail. | 
Of the conſequence of arreſting any 
erſon not liable to be arreſted. 67 
of the remedy, and diſcharge of 
ſuch perſon, _ 


Of the ſheriff's fees upon an arreſt, 
7 13 
Of the defendant being reſcued after 


an arreſt, 13 
If a perſon be arreſted after the writ 
is returnable, the officer cannot 
legally detain him, though for the 
ſhorteſt time, till the writ be con- 


tinued. 586 
Arreſt of Judgment. 
Bee Judgment. 521 
Attachment. 


| Againſt the ſheriff for not returning 
the writ, or bringing in body. 
See Sheriff. 212 
Againſt witneſſes for diſobeying ſub- 
pœna. 466 


Attachment for hoti-perforthance of 
an award, only a civil execution. 
485 


— 


Attaint. 


Writ of attaint out of uſe, by intro- 
duction of new trials, 502 


Attorney, and Warrant of 
Attorney. 


Of the practice of proſecuting and 
defending ſuits by attorney, 15 
Formerly carried on in perſon, - 16 
How attornies introduced, 17 
onſequences of their introduction. 

| 18 

Who may now appoint an attorney, 
ib 


Of the warrant of attorney to proſe. 


cute and defend. 19 

Its uſes. ib. 
3 [Of filing the ſame, &c. ib, 
Want of warrant, when aided. 19 


+ Practice of appointing by warrant 


much diſuſed. 20 
Attornies anſwerable, if they truſt to 
| a forged power of attorney. i. 
Of the memorandum, or minute of 

the warrant, to proſecute or de- 


fend, agreeable to 25 G. 3. c. 80. 
\ 21 


The ſtatute ſet out. 22 
f appearing by attorney. 100 
Who may appear by attorney. #. 
When attornies are compelled to ap- 
pear for defendant. 101 
f the privilege of attornies in lay- 
ing the venue. See Venue. 27S 
Authority of attorney continues after 
claim of conuſance, but not after 
error brought. 284 
Warrants of attorney, bow to be en- 
tered on roll. $33 


Bail. 


INDE X. 


Bail. 
In what Caſes Special or Cam. 
mon Bail is required. 38 


IWhere the Aion is for a Debt or De- 


mand of Money due. 4s 
It muſt amount to 100. ib. 
If cauſe of action is 10. it is ſuffi- 
cient as 1n trover. 41 


Sometimes common bail in trover 
though cauſe of action is 100. ib. 
There muſt be an oath of the 


amount, ib. 
Where mutual dealings the balance 
only is the debt. ; 42 
IVhere the Action is for Damages unli- 
guidated. 42 
As in actions on the caſe, treſpaſs, v. 
2 armi⸗ , Ec. ib. 
In what caſes judges order obtained 
to hold to bail. ib, 
How in actions on agreements with- 
out any penalty. 43 
Where the Aion is founded on a 
Penalty. 
To what amount bail ſhould be 
taken in ſuch caſe, 44 
How far court will interfere, ib. 
How in actions on bonds for per- 
formance of covenants. 45 
Where the Adion is founded on a Tudg- 
ment recovered. 45 


No bail where there was bail in the 
original action. 46 
Except defendant was diſcharged on 
a common appearance, becauſe 
plaintiff declared for a different 
cauſe of ation than mentioned in 
the writ, 586 
ere the original cauſe of action 
was under 10l, but by the judg- 
ment and coſts amounted: to above 


that ſum, defendant may be held 
to bail in C. B. 


| And now in B. R. 122 


The courts formerly differed. ib. 

So alſo where original action was for 
unliquidated damages, but by 
judgment they are above 100. 47 

So where action is brought on judg- 
ment of nonſuit or nonpros, bail 
alloqwed. ib. 

Formerly indeed unſettled in B. R. 
but it now ſeems otherwiſe. 122 

Common bail only on judgments in 
foreign courts. 


49 
Special bail on judgment in inferior 


courts. ib. 
Special bail only allowed once in ac- 

tions on judgments, ih. 
How if — be ſuperſeded. ib. 
Or become bankrupt. ib. 


Mere the Aion is on a penal Statute. 


No bail except authorized by ſtatute, 
or the action be on a remedial ita» 
tute, 50 


Where it is a ſecond Aftion for the 
fame Cauſe pending the fr or other- 
wiſe, 50 


ib. Formerly no bail in a ſecond action 


after a nonpros or nonſuit, but 
now otherwiſe. 
But not in B. R. if nonſuit were 
upon the merits. ih. 
Of arreſting defendant in a ſecond 
action after diſcontinuance of the 


firſt. ib. 
Under what circumſtances allowed 
before diſcontinuance. ib. 


If cauſe referred, defendant may be 
arreſted on the award, though 
bail in the original ſuit, 52 


Where the Aion is removed from infe- 


rior Courts. 


Of the former practice, and how al- 
_ and ſettled by 19 Geo. 3. 


7. 70. 52 
Where the action i is brought againſt 
erſon ſued in auter droit, no 
tw required, 53 
As 


R 


As hers, executors, bail, aſſignees, 
&c. except in certain cafes. 54 
So no bail where the defendant 1s 
privileged from arreſt either by 
legal incapacity, as ſemes coverts, 
except under certain circumſtances, 


But minors may be arreſted and heal... 
to ſpecial bail for neceſſaries, 
though in page 55 it is by miſtake 
laid down too generally other- 
wiſe. 591 

No bail if defendant privileged by 

| reaſon of the dignity of his ſta- 
tion. 56 

As the royal family and ſervants, 
and what ſervants. ih. 

Ambaſſadors, miniſters, and their 
ſervants. 59 

Peers and peereſſes. 60 

Members of parliament. ib. 

Or if privileged by reaſon of the pe- 
culiar nature of his profeſſion or 
office. 

As attornies and officers of the court. 

61 

Where perſons are protected in cer. 
tain caſes, and to a certain amount, 

bail muſt be accordingly. th, 

How as to ſoldiers and ſailors. ib. 

How if defendant lives in Wales, 63 

What particular circumitances ſome- 
times exempt perſons from being 
held to ſpecial bail who would be 
otherwiſe liable, 63 

In what caſes a certificated bankrupt 
is exempt. 64 

Or inſolvent debtors and ſugitives, 65 

Or where defendant has obtained a 
ſuperſedeas in a prior action for 
the ſame cauſe. 60 

Or where the action is brouglit for 
an illegal conſideration. 67 

How to get a defendant liberated 
who has been improperly arreſted, 
or to get the ſpecial bail dil. 
charged, if bail have been given, 
and in what caſes court will give 
redreſs on motion. 68 to 72 


Of filing Common Bail. 97 
When to be filed, and how the tis 


is reckoned, 101 


Of Bail to the Sheriff, or Bai! 


below. I 36 


The general meaning of this hail, 
and how given to the ſheriff, % 
Form of bail-bond. 


What ſum to be taken for. 136 
How far bail liable thereon. 189 
T he Statute of 23 Hen. 6 6. confi dere, 

The reaſon and nature thee 13% 


It is a public ſtatute, ib, 
To what perious and caſes it extends, 
140 

How far the ſheriff is alia} to 
take bail, and of the number and 
qualification of the ſuretics. 142 
Of the nature of the ſecurity how tc 
be made, with the form of the con- 
dition of the bond. 143 
What variations in point of for 
will vitiate the bond. 145 
Of the operation of the bail bond . 
far as it aſſects the plaintiff, 144 
Of proceeding againſt the ſheriff for 
acting contrary to the ſtatutcs. 


147 


Of Bail to the Action, or Bail 


above. 147 


Waat it is. th, 
The nature of the undertaking ot 
the bail. ib, 
Of the extent of their liability, 156 
May be put in againſt defendant“ 
conſent. 147 


When and how Bail above to be ful i- 
in Town. 145 
If defendant arreſted in London ot 
Middleſex. ub 
If arreſted elſewhere, |. ih, 


If held to bail by __ order. 149 


Noticc 


8 


Notice of bail having been put in to 
be given. | 150 
When neceſſary, and what it ſhould 
contain, 158 


CF the time and Manner of putting in 


Bail before a Commiſſioner in the] 


Country. 151 
Of the notice in ſuch caſe. 153 
When neceſſary, and what it ſhould 

contain. 158 
How the time reckoned for putting 

in bail in town. 154 
How in the country. 155 
If writ returnable firſt return of term 

in country cauſe, defendant bas 


eight days after quarto die pol. 


| Bad 589 
Of filling up the bail- piece. 156 
How far amendable. ib, 


Gf accepting Bail, aud filing the Ball- 


Pie ce. 


Uf excepting to Bail, 159 
Of the time of excepting. 160 
Of the manner of excepting, and of 


the notice thereof. 161 
Of the grounds of exception. 162 
What ſhalt be, deemed a waiver of 

exception, | th, 


Of juſlifying and adding Bail. 163 
When and how to juſtify in court. 

164 
How if bail are to be added, ib, 
How to put in bail and juſtify at the 


lame time, 165 
Of juſtifying by conſent at judges 
chambers, th, 


How to juſtify bail taken in the 
country before commiſſioner. 166 
When bail mult juſtify. 166 
How the four days allowed to juſtify 
after exception are reckoned. 588 


When they muſt be added. 166 
Where to juſtify. il, 
Of the affidavit of juſtifiration in 


158] 


| X 


How deſendant in cuſtody may get 


dilcharged. 168 
If arreſted in vacation bail may be 

put in, and juſtified at judges 
chambers. | id. 
They muſt juſtify at the place men- 


tioned in notice. ib. 
When further time will be allowed. 
th, 

Of the Notice of Fuſtification. 169 
What time requiſite. ib. 
What it ſhould contain. ib, 


How it muſt be ſerved. 170 
Bail muſt become ſuch before notice 
to juſtify, ich. 


Of oppoſing Bail, and upon what 
grounds. 170 
Of the Exoneretur, and of ſtriking the 
bail out of the bail- piece. 172 
Of the allowance of the bail. 173 
Of the ſurrender in diſcharge of bail. 
I 
How to ſurrender defendant when at 
large, ib. 
How when in cuſtody, 175 
Mode of treating the ſubject in this 
work, | 176 
The time of making ſuch ſurrender, 
and what is neceſſary to be done 
before the making thereof. 177 
No ſurrender before return cf writ, 
| il. 
Nor before bail above be put in. 4%. 
Which may be put in without de- 


fendant's conſent. th, 
How to ſurrender if bail-bond af- 
ſigned. 178 
When bail above is put in. il. 


How if bail be excepted to. ih. 
No need now for them in ſuch caſe 

to juſtify before they render. 590 
Render not good if bail put in ſur- 


reptitiouſly. 17 
Or if bail were rejected on juſtily- 
ing. ih. 


But a ſurrender may be made by 


country cauſes. | ib. 


bail which have been excepted to, 
aud 


LN NES: 


and bave not juſtified, altbough| 
other bail have been added, and 
one of the added bail rejected. 590 
Of the power of the bail to take 
their principal to render him. 179 
Of the neceſſary ſteps to be taken 


after the ſurrender. 180 

Of giving notice thereof. ib. 
Of paying the fees. 181 
Of entering exoneretur. ib. 
Of the d idit ſe. 182 
How to get exoneretur if bail - piece 
loſt. ib. 


Of the committitur, and the uſe there- 


of. ib. 
How if defendant is a bankrupt. 6. 


Of circumſtances which diſcharge 


the bail without any render. 183 
As defendant being made a peer. ib. 


Or if declaration varies from proceſs 
in cauſe of action, bail will be diſ- 


charged. ib. 


Bail. bond. 


At what time to be brought if * 


arreſt were in London. 
of If it were in the country. - 
In what court to be brought. 188 
In what county venue to be. 189 


Not a bailable action. ib, 
Of the declaration in the action. . 
Executors of aſſignees may ſue, i}. 
Arreſt not traverſable. il. 
Iſſuing of proceſs is. ih, 
How far ſheriffs bail liable by the 

bail-bond. | 189 
Of ftaying and ſetting afide Proceedings 

on Bail- bond. 190 
Court derives their juriſdiction in 
this reſpe& from ſtat. of Ann. i}, 
Nature of relief afforded. th, 
In what caſes and upon what term; 
proceedings will be layed. 191 
How if plaintiff has loſt a term and 
been delayed in the ſuit. 192 
Of bail-bond ſtanding as a NEAT 1 


Difference in this reſpect in C. b 
and B. R. 193 


Of the aſſignment thereof and pro- How far plaintiff muſt quicken de- 


ceedings thereon. 
What remedy at common law. ib. 
How enlarged by ſtat. 4 and 5 Ann. 

c. 16. 
How to procure the aſſignment, ib. 
Of the manner of making it. 
Of the time of making it. ib. 
Of the effect thereof, and caution ne- 


ceſlary in taking it. ib. 


Who muſt make aſſignment. 


in C. B. by not declaring in time. 
ib. 


But not . in B. R. ib. 


183 


184 


185 


186 If either party die, proceedings ſta 
Where it may be made. 1 Party die, Þ go way 


When plaintiff loſes benefit thereof] Terms on which they are ſtayed. #. 
ib. 


fendant by declaring de bene 15 
and the like. 
The effect of bail-bond ſtanding as a 
ſecurity. 194 
Even after verdict on bail- bond pro- 
ceedings have been ſtayed. ib. 
Other grounds for ſtaying proceed. 
ings beſides letting in defendant 
to try the merits. ib. 


195 


Why and to what extent. 
Exception thereto from laches of 
plaintiff, 198 


What ſhall not be a waiver of * So bankruptcy and certificate of de- 


ment. 


fendant ſometimes ground to ſtaj 


proceedings. 196 
Q& — Weg on the Alignment of So where bail-bond was aſſigned 
187 through miſtak | 
gh miſtake. 97 
How given by ſtat. of Ann. ib. Proceedings will be ſtayed upon Py 
How to proceed therein, ib. ] ment a; de 


bt and coſts. 198 
What 


N DBE X. 


What caſts to be paid. 198; after noti | i | 
In what caſes proceedings on < ſigne os, 
Lail-lond will b dl 1 * 
0 88 er e ſet aſide, ib. How far execution againſt the goods 
_ 41 2 N . 1 2 of a bankrupt after his certificate 
a court 8 ** om good. : th, 
If defendant died between wk 
and return day. ih. Bar. See Pleas. 
Or before aſſignment, i, | Bar, trial at. See Trial. 468 
If defendant has duly ſurrendered, | 
ib. 
In what manner proceedings are to Baron and Feme. 
be ſtayed or ſet aſide. 200 | How proceſs to be ſerved in actions 
by ſummons 95 motion. ib. AN huſband and wife. 97 
low ſummons to be intitled. ib, appearance in actions againſt 
| 4” K be without delay. : il, ee and wife. 102 
* C. B. bail muſt lirſt juſtify. ib. r muſt appear for both. 103 
. n B, R. notice to juſtify muſt be wife appear without him it is not 
5 given, and plaintiff may except, void, but plaintiff cannot pro- 
without its being a waiver to pro- cecd. ih, 
92 ceedings on bail bond. 201 | Of execution in caſes of jud t 
J. What i — 
1 at Reps to be taken when order] by or againlt baron & ſeme. 545 
5 . or rule granted. ib. 
Notice of motion to be given. ib. ; | 
193 Defendant cannot „ lead _ f ann, | 
de- | P What 
iſ in abatement, ib. ; A 485 
n — Oar in uſe. 86 
. t 1 : 
05 Bankrupt. monarchs pad wg. 
194 ; contained therein. 06 
pro- la what _ —_— bankrupt 5 
4 cxempt from being held to bail. : 
ceed Wl. - 63 Bill of Middleſex. 
1dant »d - get diſcharged if improperly] See Proceſs. 
ed. / 
Ra Linkruptcy and certificate ſometi 2 —＋ * wang il ; N 
y- —_ metimes O the teflatum bill, or latitat. 10. 
195 bailch 85 ſtay proceedings on How introduced, &c, 31 
| ib. * 1 „ . a 196 Not to be ſerved out of county. 86 
ib. aun may prove his debt under] Of the teſte and return. 90 
es of h 8 proceed on] When to be conſidered the com- 
1 lat 3 _— _ neg- -N of a ſuit, or as pro- 
of de- 5 -Dond in ſuit two cels. 6 91 
o ſtay be 1 197 In what caſes the original bill is ne- 
96 in caſes of 253 ceſſary. 98 
393 | 
197 er bankruptcy of defendant Bri 7 
on pay- 1 N as a ſuperſedcas 582 : 
198 Ae will not lie for taking bank-|Of preparing briefs, Kc. for trial, 
"ts goods, though he ſells them | See Trial. 472 
| R r Capias 


\ 


Introduced inſtead of | ſpecial ver- 


IND 
Capias ad reſpondendum. See Proceſs. 


79 
Capias ad ſatisfaciendum. See Exe- 


cution. 


Caſe, Special. 


dicts. 491 
Special caſe no part of the record. 
ib. 


By whom poſtea kept till the matter 

is determined. 492 

How to proceed to get caſe n 
i 

If caſe ſtated inſufficiently, cauſe 

muſt be ſometimes ſent down to 

ſecond trial. 517 


Of the coſts in ſuch caſe. ib. 


Caſſetur Hilla. 


How to be entered, and form there- 
of. | 304 


Certificate. 


Of judges certificate for coſts, ſome 
to be obtained at the trial. 493 
In what caſes this muſt be done. ib. 
In what caſes certificate may be ob- 
tained after trial. 494 
Conſequence of neglecting to get 
certificate at trial, when ſtatute 
requires it, 495 


Cinque Ports. 


Of ſuing out proceſs there in actions 
not bailable. See Proceſs. 78-80 


Committitur. 


See Bail. 182 
If a commitlitur be erroneous, it mult 


be abandoned before a ſecond can 


E X. 


be entered —_——_ the miſtake, 
313 


Conſolidating Actions. 
It is a matter of diſcretion in court, 


256 
Upon what grounds, and to what «x. 


tent, it will be granted. ib. 


Continuances. 


Of the continuances on iſſue roll. 


400 
Conuſance. 

Of claiming conuſance. 279 

Of the nature of inferior juriſdictions, 1 
and what courts can demand cv- 1 
nuſance, ih, 1 

Strictneſs in mode of claiming conu- | 
ſance. 28ʃ 1 

How allowed to the univerſities. f. 

Defendant muſt be reſident there. 

282 
In what actions it is allowed then, 
ih, 
Aſſidavit neceſſary to be had. , WW Sc: 
When conuſance will not be _ 
1 

It muſt be claimed in the firlt Is 
ſtance. 203 Me: 

Before imparlance. K For, 

Or plea pleaded. K 7 

What is a bar to ſuch claim. 2% 

Of | 

Authority of attorney continues #: 
terwards. w. ha 

| rat 
Coroner. 

Of proceeding againſt him to retu 2 
attachment iſſued agaialt lt the fi Mean 
riff. 219 Copy 

When venire and j jury Rowe | WY 


directed to him. oh 


Cats. 


For not proceeding to trial. See 
Trial. KS 413 
How in caſes of remanets or cauſe 
going off on other grounds. 441 

Of cofts in caſes of new trials. See 
Trial. 516 

Of taxing coſts. 530 


Countermand. 


Of notice of trial, See Trial. 412 


00 
County Palatine. 
279 Of ſerving proceſs there. 78 
ons, Latitat extends there. 86 
| C0- What actions tried there. 437 
bh How cauſe of action muſt ariſe there. 
on- i ih. 
281 How records ſent down by mittimus 
f l. and the like, See Fury Proceſs. 436 
there, 
282 
hon Debts mutual. 
ib, | 
4. (ee . 
lowel, / 
4 9 Declaration. 
irt l 
1 Meaning thereof. 233 
" Formerly made ore tenns, ib. 
Of the time of declaring. ih. 


Of the different ways of declaring. | 


N 234 
In chief, de bene efſe, by the bye, decla- 
ration muſt be delivered or filed. 
235] 

f declaring in Chief, 235-242 
Meaning thereof. 235 


3 
Copy © declaration to be delivered 
to defendant's attorney. ih. 


N 


If he refuſes, or place of abode not 
known, copy may be filed in the 
office, and notice thereof given to 
defendant or his attorney. 235 


How if Plaintiff has appeared for De- 
fendant according 10 Statute. 


Copy of declaration to be left at of- 
fice, and notice given to defendant 
or his attorney, or left at defend- 
ant's laſt place of abode. 236 

If he does not plead thereto, judg- 
ment may be ſigned, ib. 

Declaration well delivered from time 

of notice. See Poſt. 248. ih. 

When judgment ſigned, notice of 

inquiry how to be given. ib. 


Of declaring de bene eſſe. 236 
How in B. R. in actions not bailable; 


237 
How in B. R. in bailable actions. 16. 
How in C. B. ib. 
In what caſes and at what time plain- 
tiff may ſo declare. 243 
Declaration de bene effe ſhould be 
marked, or if no bail pat in it is 
a waiver of bail. 245 
Declaration how to be ingroſled, 
charged for, and indorſed. ib. 
Indorſement not neceſſary if decla- 
ration filed. 239 
Form of notice of declaration. ib. 
When defendant is to plead to decla- 
ration, 240 


Of the Time of declaring. 241 


Within two terms, or if no judgment 
within the year, 


Of declaring by the Bye. 238-245 
Meaning thereof. ib. 
Within what time ſo to declare. #6. 
How in joint actions. 246 


In actions by huſband and wife. ib, 
In actions by executor. ib: 
How if defendant is in court by rule 


Tho muſt pay for the ſame, th, 


of court. 247 
Rr 8. ‚ 


N 


Or if action be by ſpecial original. 


247 
Or be bailable, or not. ib 
It may be delivered after debt and coſts 


of firſt declaration are paid. ib. 


Of filing and delivering Declarations. 


To whom to be delivered. 247 
When to be filed. 248 
To be delivered or filed before nine 

in the evening. ib. 
And four days before end of term. ib. 
Not on a Sunday. ib. 


Of the Notice of Declaration. 248 


How to be ſerved. 249 
And when. ib. 251 
How, if ſeveral defendants, 249 
How to be made. ib. 
What it ſhould contain. 250 
As to the nature of action. ib. 


At whoſe ſuit. ib. 
It ſhould be properly dated. ib. 
When neceſſary in B. R. and C. B. ib. 
How it operates on declaration. 251 
Only well delivered from time of no- 

Bees * ib. 
What was the former practice, and 

how now altered. ib. 


Of paying for Declaration. 252 
Of declaring againit two defendants, 


when one only has appeared. ib. 
Different on common and bailable 
proceſs. | ib. 


/ Declaration varying from Proceſs. 


233 

How far plaintiff may declare for 
different cauſe of action, or in a 
different right, or in another 
county from that named in pro- 
ceſs. 254 
Of the conſequence thereof. 255 
A variance in the ac e/iam and de- 
claration, if ſum ſworn to be un- 
der 40l., is of no conſequence. ib. 


Ho bail loſt thereby. 


Of conſolidating Declarations, and 


How to take advantage of variance. 


255 
586 


firiking out fuperfluous Counts. 256 
In what caſes it will be ordered. ih. 
A matter of diſcretion in the court. ib. 
How to move for this purpoſe. i. 
Defects in proceſs, how cured by de- 


claration, and taking ſame out of 


office. 


Of the Rule to declare. 


Meaning thereof, 

tlow obtained. 

How to be obſerved. 

How, if ſerved before non 
cures defect. 


lt 
Such rule has no effect, if deſendant 


be a priſoner. 


Of intuling Declarations, and of Spe- 


cial Memorandums. 


Declaration ought to be intitled a8 of 
the term writ was returnable. 259 
If cauſe of action accrues in term, 
memorandum ſhould be ſpecial. #. 
Where cauſe of action appeared to 
have accrued the firſt day of term, 
a general memorandum was held 


good. 


When memorandum may be amend- 


ed. 


When defendant can inſiſt on plan 
tiff's intitling declaration right 


Court ſometimes inquires into * 


What memorandums ſhould 


257 


pros, it 


if 


th, 


th, 
200 


be to a 


pill filled in vacation againſt an : 


torney. 


Deliberatur. 


To be marked on poſtea. 


* 4 


Demurrer. 
Meaning thereof. 370 
Demurrer, ſpecial or general. ib. 
How at common law. : ib. 
0 How altered by ſtat. 27 Eliz. 371 
Syecial demurrer revived, ib. 
. Other ſtatutes affecting ſpecial de- 
. murrers. 
b, A departure requires ſpecial de- 
e murrer. 372 
of Statutes do not extend to pleas in 
7 abatement. | ib. 
Rule as to general or ſpecial de- 
58 murrer. ib. 
il, Plea bad on demurrer, though aided 
ih, by verdict. 373 
ib, Demurrers muſt be ſigned. ib. 
5 x How to proceed on Drmurrer. ib, 
Jant How to compel party to join in de- 
ib. murrer. 376 
Notice of executing inquiry may be 
Fe. given on back of demurrer. ib. 
How paper: book to be delivered. ib. 
28 of Ot moving for concilium, &c. ib. 
259 Defendant muſt ſearch for concilium, 
term, plaintiff not obliged to ſerve rule 
al. ih when defendant demurs. 377 
ed to diguing a concilium deemed a pro- 
term, ceeding in the cauſe. ib. 
held 
. ih, How to proceed, when Iſſue to part 
amend and Demurrer to part. 


Where there are iſſues in fact and in 
law, plaintiff may waive the iſſues 
in fact, and take ont an inquiry 
upon the demurrer. 378 

Where a nolle pros is entered, plain- 
tiff need not be amerced. ib. 


to ume. 


be 10 


judgment, when obtained, muſt be 
ft an 4 ligned before inquiry executed. ib. 
uf waving and withdrawing De- 
murrers, and amending after Argu- 
ment, 
* 497 General demurrer not to be waived for 
: ſpecial, but it may vice verſa. 379 


ND . 


When demurrer may be withdrawn, 
and pleadings amended. 


Where demurrer argued before ale 
of iſſue, amendment allowed, not 
contra. 380 

Demurrer on merits an iſſuable plea. 
ib, 

Not to be amended. ib. 

Proper form of entry of judgment. 

381 


Paper days, Tueſdays and Fridays. 
ib 


5. Cauſes to be argued in their turn. ib. 


Demurrer to Evidence. 


What. 


How grew out of uſe. 


486 
ib. 


Dies non Juridici. 


What days are deemed dies non, and 


what may or may not be done on 
ſuch days. 13 


Diſtringas. 


How to proceed by diftringas on an 
original quare clauſum fregit. 230 
Of the alias and plurics. ib. 
Of the 10 Geo. 3. c. 50. which ex- 
tends to all diftringas's. 231 
How return of diſtringas ſhould be in 


making up iſſue, &c, 426 
Form of diftringas. 434 
For ſuing out ſame, &c, See Fury 

Proceſs. 

Diflringas, how amendable. 435 


Docket. 


Of dockcting entries and judgment. 
l 


53 
ny judgment to be docketed. = 


I N D 
Of the entry-roll, and docketing 


ſame. 2 
Often negle&ed until after judgment, 
unleſs compelled to enter iſſue. ib. 
Hoy to proceed in carrying in rolls 


and docketing entries. ib. 
New roll ordered, old one being loſt. 
FE | 335 

How to be ingroſſed. 536 
Judgment - roll to be filed in treaſury. 

| ib, 


Form of rule for new roll. ib. 
How chief clerk reſponſible, if judg- 
' ment not entered. 1b. 
No judgment not docketed ſhall af- 


fe& purchaſers, by ſtat. 4 and 5 
W. and M. 37 


5 
Of regiſtering judgments in Middle- 


ſex and York. - 


Form of memorial. 


ib. 
ib. 


Motion to ſet aſide docket oſ a judg- 
ment as void by 4 and 5 W. and 


M. denied, there appearing no 


ſraud, but that the roll was acci- 


dentally miſlaid. 538 


Judgment by confeſſion, upon a war- 
rant of attorney, may be entered 
in vacation, as of the term prece- 
dent, though defendant died in 
vacation. o 538 
Roll ought to be brought in before 
eſſoin-day of ſubſequent term, ib. 
Poſt terminum roll cannot be filed 


539 


without leave of court, 


E X. 


Entries. 


Of docketing entries, &c. 


See 
Doc let. 


531 
Error. 


Want of original, no error after ver- 
dict. 228 
Writ of error, how it operates as a 
ſuperſedeas, in caſes of execution. 
See Execution. 578 


Eſcape Warrant. 


May be executed on a diet non. 14 


Eoin. 


Eſſoin · day, its derivation. 4 
Of the different kinds of eſſoin. #. 
When and how often allowed. 5 
Of the proceedings thereon, b. 
Of the I by eſſoin. 6 
Eſſoining nearly exploded. ih, 
In what caſes now allowed, and how 

to proceed thereon, 7 
Courts ſtill opened on eſſoin- day. #. 
Efſfoin-day firſt day of term. $ 
When judgments relate thereto. il. 
A writ well ſued out between efſun- 


day and quarto die poſt. 
Elegit. ; 
8 Exception. 
Of the writ of elegit, and of execut- : 
ing the ſame, See Execution. * ue ge 7 Bail. 1 73 
541. 564 xception to Dall. ce . 

Elizors. Execution. 
What. 433 Execution ordered to be ſtayed 0! 
When venire, &c. awarded to them.] one judgment, being ſet off again 


ib. 


another, and balance paid. 55 5 
} 


— — — — — 


0 
Wi 


Of the Nature and different Kinds of 


Execution. 


Execution, what. 540 
How enforced. 541 
Different writs. th, 


Three ſorts of execution in perſonal 
actions. , 


elegit, 
: Theſe writs lay for coſts of nonſuit. 
: 543 
. IWhen, by whom, and againſi whom 
8 Execution ought to iſſue; and herein 
of joint and ſeveral Executions. 
When execution ſhould iſſue. 543 
How the time to be reckoned. ib 
14 Exceptions to rule. ib. 
When delayed by injunction. ib. 


Or writ of error. 544 
Otherwiſe ſcire facias neceſſary, ib. 
It writ ſued out, rerurned, and con- 
tinued, though not executed, it is 
ſufficient. ib. 
One ſort of writ ſo returned, will 
ſupport a different ſort ſued out 
atterwards, ib. 
Againſt whom the writs lie. ib. 
How in caſe of death, where the 
action 18 fingle, 


How, if one plaintiff or defendant 
dies, 548 


Inio what Places Execution may go, 
and herein of the Teflatum Writs. 


il. 159 go, and of the teſtatum capias ſa-\ » | th, 
ligaciendum. 48 How, if capias ſatisfaciendum be 

Of the feeri facias, and teflatum fier1 againſt ſeveral. ib. 

facias. ib.| Sheriff muſt not break defendant's 

What neceſſary to ſupport zeflatum| houſe open to take him. ib. 

ſtayed 0! . ib.| Except at the king's ſuit; ib, 
off ago" How feri facias may be amended] But he may another man's, if de- 
35 aid converted into teſtatum. ib. fendant hid there. 554 


C 


Capias ſatisfaciendum, fieri facias and 


If returnable on general return, when 


lu caſes of baron and feme. 55 
In caſe of partners, 546 
ln popular actions. ib. 
In joint actions. il 


Where capias fatisfaciendum ſhoulc, 


Where elegit ſhould iſſue, 549 
How far neceſſary to appear a teſta- 

tum in writ, ib. 
Of iſſuing writs of execution into 
Wales. ib. 
Into counties palatine. 550 


Of the Teſte, and Return of Writs of 
Execution, and amending ſame, 
Of the 5e, if iſſued out of term, 550 
If in term. ib. 
Though tefle before judgment, it may 
be good. ib. 
Of the return, if by bill or original. ib. 
Of the days between 19e and return. 


it ought to be a day certain, bad. 


ib. 
If teſted out of term, void. 551 


If capias ſatisfaciendum returnable out 


of term only, voidable. ib. 
How alias writs to be teſted. ib. 


Writs of execution returnable two 
terms from teſte, well, not ſo in 
meſne proceſs. ib. 
Capias ſatisfaciendum to fix bail muſt 

not be returnable pending error. ib. 
How writs of execution may be 

amended, and by what. ib. 
There muſt be ſomething to amend 


by. 552 
Of executing the Capias ad ſatigfucien 
dum. 


Capias ſatisfaciendum the higheſt writ, 


552 
Operation thereof. $53 
How ſheriff mult act thereon. ib. 


Muſt keep defendant in cloſe cuſtody. 


Sheriff 


I N D 


Sheriff muſt not receive the money 
from defendant, but muſt take his 
body. ; 554 

Payment to ſheriff not good. ib. 

Otherwiſe to plaintiff*s attorney. ib. 

Sheriff cannot return that money was 

paid to him, and afterwards levied 

under another execution, whilſt in 


his hands. ib. 


Of executing the Fieri Facias. 
Fieri facias, why ſo called. 554 
What may or may not be ſeized un- 
der a eri facias. 555 

How far ſheriff, on ſale of a term, 
can turn tenant out of Ms 


Money levied by ſheriff for ele. 
ant may be ſometimes retained for 
plaintiff. th, 

Sheriff muſt be cautious to take the 
goods of the right perſon, or liable 


dio an action. | ib. 
On fieri facias defendant may pay 
ſneriff the money. | $57 


Or tender it. 
And ſuch payment 1s a good plea, ib. 
Though ſheriff receives injunction 
from Chancery to retain the mo- 
ney levied, he mult Kill return the 
writ. ib, 
From what time the goods are bound. 


Formerly from eſte of writ. 5, 
Now from delivery of writ to ſheriff, 
by ſtat. 29 Car. 2. ib. 
This is only intended as to ſtrangers. 
ib. 
If two writs of ſame date be deliver- 
ed, which is to be executed firſt, 
Ip} 
An extent too late after delivery of 
Feri facias. ib, 
Extent cannot be 'ante-dated. 560 
Of fraudulent executions, by giving 
preference, and the like, and of 
the effect thereof. ib. 
Of the power of ſheriff in making 
execution under fieri facias, ib. 


2 X. 


As to W open cheſts, houſes, 
&c. 500 
What property in the goods is vclled 
in ſheriff by ſeizure, 561 
How he may execute writ, if 1 
fendant dies. 
Same ſheriff who began ſhall hu 
execution. 
It does not abate by plaintiff's "4 
il, 
Of ſheriff's authority as to ſelling the 


goods, and how he ought to act 


therein. i, 
Muſt ſell them, or attempt it. 50. 
Cannot keep them himſelf. th, 
Or let plaintiff have them. il. 


Though he returns goods, remain in 
his hands at a certain value, he 
may afterwards fell them for lels. 

th, 

But he muſt not value them too high, 

| th, 

No appraiſement on Feri ſuciat. il. 

If he levies more than debt, he may 
keep ſurplus till demanded. », 


ib. An action of debt or afſumpſit lic: 


againſt ſheriff for money levied, //. 
What returns ſheriſſ may make! 


fiert facias. 561 
Nulla bona. th, 
That goods remain in hauds for war! 

of buyers. 1 
Sheriff compelled to ſell by vend- 

tioni exponas. il. 


Need not make bill of ſale at 4 
praiſed value. il 

Sheriff anſwerable for returned ++ 
lue. 

How, if ſheriff goes © out of ENTS 

| fore goods ſold. 2 

Sheriff may return nulla Lona, if pi 
perty were an annuity not proper!) 
regiſtered. 564 

When court will ſtay goods 1 in the- 
riff's hand till diſpute decided. l 


Of executing the I legit. 


Introduction of el:git. 56s 


Why ſo called. 25 
: Hu 
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How ſheriff to act thereon. © 565 
Muſt take an inqueſt, ib, 
How moiety of lands to be ſet out 

and delivered, ib, 


Inquiſition muſt be certain. 566| 


Sheriff cannot give poſſeſſion, but 
ejectment muſt be brought. ib, 
If ſufficient goods, lands mult not be 
taken. ib. 
Difference between elegit and Feri 
facias as to goods. ih. 
And in their operation. il 


How landlord's claim affected, by 


. extent, 70 
Or diſtreſs. ? ib 


How extent ſhall prevail againſt a 
diſtreſs. ? . 


07 iſſumg a ſecond Writ of Execution. 
When a ſccond writ may iſſue, 571 
The firſt writ ſhould be returned. #, 
After a capias ſatisfactendum there 


can be no fert ſacias or elegit, ib. 
Except in caſe of defendant's death. 


Sheriff muſt abide by valuation of ib. 


jury. th, 
Inquiſition muſt be returned and filed, 


567 
Not caſily avoided afterwards. ib. 
Court will inquire into it. il. 
What may be&xtended ou an elegtt. il. 
Not copyhold lands. il. 
How ſheriff to execute different ele- 


gits ſued out. ih. 
How, if at ſuit of ſame plaintiff, 4. 
How, if fieri factas delivered at ſame 
Cons. 568 


NF the Lien for Rent ufon Goods taken 


in Execution. 


Lien created by ſtat. 4 Ann. 568 


So, if lands extended on elegit, no 
other writ afterwards ; but if only 
goods levied, a capias ſatisfacien- 
dum, or fieri facias may go. ib. 

Rule in caſes of execution, as to body 


and lands not being liable. 572 
If party eſcapes on capias ſatisfacien- 
dum, another may iſſue. ib, 
If on fieri ſucias, only part levied, 
other writs may go. ib. 


But plaintiff muſt not mark it for 
part only, and then ſue out other 
writs. il. 

Inſtance of this in an annuity caſe. 

ib. 


Rule ſor taking out execution in 


Only for one vear's reut. A 0 
R — — Jadgment oo annuity-bond. - 
4 1 e's wy ou be returned before 
As to what rent entitled. il. e <4 
Not extend to ground landlord, /. So commutttur _ be abandoned = 
| ay lies by executor of landlord fore a ſecond iflues, . 
or it. : 6 * 
When too late for lien to "0 2 Df oe Sheriffs Fans FRETS 
Laulord not entitled, if defendant] No fees at common law. 573 
pays debt, and goods not ſeized. ib. | How introduced by ſtatute. ih. 
Upon the equity of the ſtatute, ſame Of the 29 Eliz, c. 4. ib. 
lien allowed under commiſſion of | Penalty for offeuding againſt the 
bankrupt. 10. ftatute. x a 
do allowed under a bill of ſale. i.] Statute does nut extend to towns cor- 


What the beſt remedy for landlord 

in this caſe, ib. 
How, if ſheriff's warrant altered. ib. 
What declaration need ſtate in an 


porate, 574 
Explanation thereof, 


It only extends to perſonal actions, 
th, 


action againſt the ſheriff in this 9, Whether it extended to elegits ? 


Caſe. 


570 


ib, 
But 


IN DE; X. 


But by 3 Geo. 1. c. 15. fees are 


allowed for executing elegits. 574 


And by 8 Geo. t. c. 25. for exe- 


cuting extents. ib. 


By 29 Eliz. on ca. ſa. ſheriff was 


entitled to fees on the whole debt. | 
575 


When bail in error, if required, muſt 
| be put in. 578 
Writ of error muſt be returned and 
ſigned by chief juſtice. 579 
Former practice as to writ of error 

being ſuperſedeas when ſued out 
before judgment, and judgment 


Abuſes introduced thereby. ib. not ſigned till ſubſequeat term. 
How remedied by 3 G. 1. c. 15. 579 
ib. But now diſallowed. 580 


Whereby pbundage only to be taken 
for the ſum due and marked on 


writ, f ib. 
Penalty for taking more. ib. 
Remedy to party. ib. 
29 Eliz. does not extend to the 


crown. ib. 


Nor formerly to actions on bail- 


bonds in revenue caſes. ib. 
But now otherwiſe by 7 Geo. 3, 
c. 29. ih. 
The chief of the above ſtatutes is 
29 Eliz. | 576 
Action lies thereon againſt ſheriff, 


ib. 

Conſtruction thereof. ib. 
How expences of levy to be paid. 
| ih. 
In common actions. ih. 
In actions for penalties. ib 


Sheriff only intitled to poundage, i 
No allowance for auctions, &c. 577 
How ſuch things to be paid for. il. 


Sheriff liable to action by party, if it 


appears he has taken too much. 


| ib. 
Or to a qu tam action for the pe- 
nalty. ib. 


Though parties compromiſe, ſheriff 
entitled to poundage if he levies 


In what caſes writ of error will or 
will not operate as a ſuperſedeas, 
10 


How, if it appear that it was brought 
only for delay. 581 
Or if brought againſt good faith. . 


In what caſe bankruptcy of defend- 
ant operates as a ſuperſedeas, 582 


Exoneretur. 


Of the exoneretur and ſtriking bail 
out of bail- piece. 172 
Fieri facias. See Execution. 554 


4 


General Iſſue. 
See Plea and Pleading. 325 


Habeas corpora juratorum. 


Return of habeas corpora juratorum in 
making up iſſue. 426 


Form thereof, See Fury Proceſs. 
hy 

Habeas corpora juratorum amendable. 
435 


Teofail. 


under fi. fa. ib. What defects are cured thereby. 


Sheriff cannot inſiſt on his fees be- 


| 523 
fore execution. ib, Extend to judgments by default, 


Action hes for ſheriff's fees. 


Of ſuperſeding Execution by Writ f 


Error, or otherwiſe. Imparlance. 
Allowance of error, ſuperſedeas, 578 Imparlance, what. 291 
Uſe of ſervice thereof. ib, Intent and origin thereof. 1% 


Differ- 


GE Ae. ev A. Sa 
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Different kinds thereof. 291] How to proceed when rele. «bs 
Common or general imparlance. 292] tained. 458 
Special imparlance. 10. Form of interrogatories for plaintiff 
General ſpecial imparlance. ib. and defendant, 459 
How entered on record. 293] For croſs examination. ib. 
(f the Time for applying for Impar- Irregularities. 

lance. ib. 
When granted or not. ib. In proceſs, how cured. 107 
When imparlance of courſe, and 


what time allowed for pleading. 


294 

If writ returnable laſt return. ib. 
Or returnable one term, and declara- 
tion aot delivered till next. ib. 
Provided defendant be in court. 2b.” 
But not otherwiſe. ib. 


If four terms have elapſed, a term's 
notice neceſſary to be given, 295 
An injunction, an exception to the 


rule. 296 
Inj unction. 


Where proceedings have been de- 


laved by injunction though for 
four terms, a term's notice is not 


neceſſary, 296 
Inſaluent Debtar. 
How far liable to arreſt. 65 
How to get diſcharged from arrett, 
| 70 
Interrogatories. 
When neceſſary to examine witneſſes 
on interrogatories. 457 
Ground of application. ib 
How leave obtained. ih. 
Mut be by conſent. ib. 
How court will rclieve if conſent 
withheld, 458 


This wode of examination allowed 
where witneſſes live out of reach 
of proceſs, by writ of dedimus. ib. 

If the attendance of witneſſes can 
be procured, depoſitions mult not 

read, th, 


Whea to be complained of, 109 
Diſtinction between a mere irregu- 
larity in the mode or time of 
proceeding, and a defect in the 
proceedings themſelves. 585 


Iſue and Paper: book. 


Iſſue, what. 382 
How made up. ib. 
Difference between iſſue and paper- 
book, 383 
When iſſue made up by attornies” in 
| Sy EP th, 
Book-fide of the office, why ſo calle 


ib, 

Form of Iſſue in B. R. and C. B. 
ih. 

Why different as to the memoran- 
dums. ib. 
Chief diſtinction, when proceedings 
by bill, when by original. 384 
How to make up iſſue when pro- 
ceediugs by bill. ib. 
In what caſcs the memorandum va» 
ries. ih. 
iſt, How when iſſue joined of the 
ſame term with declaration. ib. 


| 2d, How when cauſe of action ariſes 


within the term iſſue is joined, 

, 365 

3d, How if declaration be of prece- 
dent term to that in which iſſue is 
joined. 386 
4th, How if declaration be above 
four terms before iſſue joined, ib. 
How to make up iſſue when pro- 
ceedings by original in B. R. or 
CE ib. 


How 
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How to make up iſſue in particular 
caſes. 387 
How iſſue to be engroſſed, indorſed, 
and charged for. 388 
How to be delivered. ib. 
Paper-book how made out, &c. ib. 
How charged for. ib. 
How delivered, indorſed, returned, 
and paid for. 389 
How it made up by attorney by miſ- 
take inſtead of clerk of papers. ib. 


Of flriking out ſimiliter and demurring. 
ib, 
How this delay to be prevented. ib. 
How ſpecial plea or demurrer ſtruck 
out, and a general one pleaded, 
390 
Rule as to ſame, notice of trial for 
ſpecial iſſue ſerving for general 
iſſue. | ib. 
Or for inquiry on demurrer, ib. 
Sham plea not conſidered as ſpecial 
plea. ib. 


Of the Time of making up Iſſue or 
Paper-book. 391 
When plaintiff may add fimiliter, and 
make up iſſue. the 
Of the manner of making -up iſſue, 
herein of the memorandum. ib. 
How it operates as to a tender made 
in term. 392 
Iſſue how far amendable. ib. 
Memorandum muſt not vary from 
pleadings. ib. 
The words de placito, &c. not neceſ- 
ſary. ib. 
If new trial obtained the memoran- 
dum ſhould not be altered, but 
ſame roll proceeded on. 393 


Where there has been plea in abate- 
ment, it ſhould be entered in iſſue. 

| ib, 

If omitted in plea roll, how cured. ib. 
Plaintiff may add fmiliter, and if 
iſſve money not paid ſign judg- 


70. 


ment. 


dered. 


Of delivering, paying for, and return. 

ing Iſſue or Paper-book, 
When to be delivered. 394 
To whom. th, 
How and when to be paid for. iz. 
In what caſes judgment to be ſigued. 


5 th, 
Not if more money demanded than 


due, 395 
Provided the real ſum due be ten. 


ib. 
Sufficient to tender iſſue money, il. 
Or to leave it at chambers, 396 
Or, if defendant's attorney not to be 
found, to leave it at the office. i}. 
Priſoner appearing in perſon necd 
not pay iſſue. 396 
What to be paid for on judgment of 
reſpondeas ouſter, and iſſue deli- 
vered. th, 
If judgment ſigned, ſame notice 
ſerve for inquiry. tb, 
What to be paid for pleadings. 397 
If declaration not before paid for 
cannot now be compelled. th, 
What time paper-book to be . 
turned. th, 
Any objection to plea-roll too late 
when iſſue accepted and paid for. 

ih, 

In caſe of any variance defendant 
ſhould refuſe to accept iſſue. il. 


Of Immaterial and Informal Iſus. 


395 
Of withdrawing and amending Ii. 
399 
Of the Continuances on 1ſue-Roll. 400 
Of entering the 1ſue. 402 


How to compel entry of iſſue. #, 
When iſſue ought to be entered. 493 
At what time defendant may gie 
rule for that purpoſe. i, 
If venue in country. 1. 
If in London or Middleſex. i, 
How time of the rule to be reckores 
1”. 


| 1 


o 


If papers miſlaid, court will compel 
defendant's attorney to give a 
copy of iſſue. 403 

t judgment for want of entering iſ- 
ſue, it may be by nil dicit. 404 

If no proceedings after iſſue entered, 
there may be judgment as in caſe 
of a nonſuit. th, 

Whether if iſſue roll brought in any 
time before judgment actually 
figned, though not in the time of 
the rule, judgment may be after- 
wards ſigned. ib. 


Judgment, Arre/t of. 
Men and how to move in Arreſt of 


Judgment, 
How if moved on laſt day of the 
term. 521 


What to be done on ſuch motion. il. 
Of the rule to bring in poſtea. ib. 
Or if inquiſition, notice to produce 
it. 5 
Purport of the rule if obtained. 6. 
How to get ſame diſcharged. ib. 
If judgment be arreſted, rule drawn 
up and ſerved, and each party 
pays his own coſts, ib. 
And entry of the adjudication of the 
court muſt be made on the roll, 
before plaintiff can either bring 
error or maintain a new action. 
522 

For till then the action is pending 


and pleadable in bar to a new ac- 
tion. ib. 


Of the Nature of an Arreſl of Fudsg- 
ment, and to what Courts and Caſes 
it extends, 


Cauſes of arreſting judgment muſt 
be on the face of record. 522 
If it be only deficient, error muſt be 
brought, and diminution alledged. 


ib, 
Of the power of inferior courts in 
this reſpect. 10. 


No arreſting judgment after judg- 
ment on demurrer, 22 


Otherwiſe after judgment by de- 


fault. ih. 
How on convictions removed by cer- 
tiorari. 523 


Of the Ground of arreſling Judgment. 


Cauſe of arreſting judgment muſt be 
ood ground of demurrer, but not 


e converſo, 523 
For many defects are cured by ſta- 
tutes of jeofails. ib, 
Alſo by verdict. 524 


In what caſes court will arreſt judg- 
ment after verdict. i 


ib. 
Every thing neceſſary ſuppoſed to be 


proved. ib. 
Though omitted to be ſtated on 
record. ib. 


Thus a title defectively ſet forth is 
cured, but not a defective title. 
525 

Cauſes therefore muſt be ſtronger 
than mere cauſes of demurrer. tt. 
But for manifeſt defects on the face 
of the record judgment will be 


arreſted. i. 
As if plaintiff be ſuch as cannot 
maintain the ation. ib, 
Or defendant ſuch as cannot be ſued. 
ih. 

Or if different cauſes of action which 
cannot be joined, 526 


Plaintiff ſhould be careful how he 
records a general verdict with en- 
tire damages. | th, 

If damages aſſeſſed ſeverally not 
ſuch danger. ib. 

How if he elects a count, and that is 
bad, 527 

If cauſe brought on by conſent with- 
out proceſs, &c. court will after- 
wards arreſt judgment, ib, 

So if there was a plea in abatement, 
and not entered on record. th, 

Of arreſting judgment after judg- 
ment by default. 528 

Court 


Court not ſo ſtrict. 28 
Statutes of jeofails extend to ſuch 
caſes. ib. 
Where defendant means to move in 
arreſt of judgment for default in 
declaration, he ſhould not attend 
enquiry. ib. 
How he ought to move. ib. 
In treſpaſs, where one let judgment 
go by default, and the other juſ- 
tified, and on trial was acquitted, 
and damages were aſſeſſed againſt 
defendant by default, judgment 
was arreſted. i 
80 where ſeparate damages were al. 
ſeſſed on inquiry. 529 


Judgment final. 

How to be ſigned. 497 
Of taxing coſts and ſigning final 
judgment. 530 
of the the rule to attend taxation, notice 
of taxation, &c. ib, 
Of the affidavit for allowance of ex- 
tra coſts and expences. ib. 


Judgment, Rule for. 


When to be given. 497 
A four-day rule excluſive of the day 
it is given. ib. 
What may be done by the oppoſite 
ſide pending the rule. ib. 
When rule for Judgment to be en- 
tered. ib. 


Of docketing Fudgments. 


e Docket. 531 
of regiſtering Judgments. 
See Docket, 537 
Judgment- Roll. 
2.5 Docket. ib, 


Jurata. 


In ni prius record amendable. 435 


r 


| Juriſdiction. 
Juriſdiction of court not affected by 
ſet-off reducing debt. 360 
Jury. 
Why ſo called. 477 


Whence a jury formerly came, and 


the like. See Jury Proceſs. 430 
Of challenging the jury. * 


Either party may challenge. Wi 
Two forts of challenge. th, 
Challenge to the array, what. ii. 
Grounds thereof. 74 
Challenges to the poll, what. il. 
Grounds thereof. ih, 
1. Propter honoris effeftum. ih, 
2. Propter deſectum. th, 
3. Propter delidum. ih, 
4. Propter alſectum. 475 
Principal challenge, what. ib. 
Challenge to the favour, what. . 


Of examining a challenged juror on 

the voir dire. ib. 
How this practice now diſuſed. il. 
Of the tales de circumſtantibus. 476 
Of the mode of returning a common 

jury, according to 3 Geo, 2. il. 
How if there has been a view. 477 
If one juryman perſonates another, 


verdi& will be ſet aſide. ib. 
Fury Proceſs. 

Of ſuing out jury procels. 439 

Intent thereof. ih, 

Whence a jury formerly came. i. 

How altered by ſtatute. ih, 


How to proceed in ſuing out vert, 


diftringas, and hab. cor. 431 
How the writs are to be reſpectic 
teſted, &c. ib. 
Form i venire. 43? 
How if ſheriff intereſted. 433 
How if Welch iſſue. ih, 


If record carried down by 2 


Ms 


DE. 


Form of diſtringas and hab. cor. jur. To a bill filed againſt attorney in va» 


434] cation. 260 
If in London. 435 Why different as to memorandums 
by If at affizes. ib. in iſſue in B. R. and C. B. See 
60 If by original in B. R. ib. Hue. 383 
How if on traverſe of inquiſition out] Memorandum of warrant, when ne- 
of Chancery. ib. ceſſary to be had, &. 21 
8 D iflringas ame -ndable. th. How to be chanel 76 
8 So hab, cor. Jur. - - 
urata in ni. pri. recor 10. 3 
A Wim : 0 2 Mittimus, 
Fl [/enire ordered into another county 
it, noed. i, | Explanation thereof, when uſed, 
th though vexve not change B ke thereof, and the like. See 
: 0f Fury Proceſs in Counties Palatine.| Jury Proceſs, 436 
th, Record ſent by mittimus. 436 walk 
ib. Suggeſtion for that purpoſe. 437 Money paid into Court. 
ib. Form of mittimus. 
th, Vnire and hab. cor. made out e The meaning and origin of pay ing 
ib. ib. money into court. 305 
75 What actions to be tried in counties Of the manner and time of paying it. 
ih, palatine, and to what regulations 306 
ih, lubject. ib. How to pay money into court. ib. 
on How far cauſe of action muſt ariſe} If a week after the term. 307 
ib, there, ib. How, if plaintiff accepts the money. 
th, When the doctrine of ſending re- by 
476 cords by mittimus firit takeu up.| How, if he does not. 10. 
* 438 Ven it mult be paid in. 307 
10. 
477 Latitat. In what Actions Money may or may 
* not be paid into Court. 
ws See Proceſs. 73, 123 i i 5 
How to 5 ſerved, &c. See Proceſs TR HE ION — 
| 78 1n actions of account. 309 
430 Runs into Maler. 86] Actions on the caſe, ib. 
1 And to counties palatine. 15. Covenant. ; 
" How ſued out in actions bailable.] Debt. 4 
" | eh on bonds. 310 
enire, for payment of money. 
431 Local Actions. on bends for performance of 
tively | covenants, ib. 
ih, dee Venue, on annuity bonds, ib. 
437 — for paying money by m_ 
ments. . 
17 Members of Parliament. baſtardy bonds. 311 
doiſo. Memorandum to a declaration, how | Debt on judgments. 16, 
ih it ſhould be. 259, 260 In actions for dilapidations. 312 


Form | | Eject- 


NE X. 


Ejectment. 312 
Replevin. ib. 
Statutes penal. 313 
Treſpaſs. ih. 
Trover. ib. 


how irregularity tured. 315 
How a carrier may{\pay money into 
court. - 316 
Money muſt not be brought in on 
ſome counts, and a demurrer to 


If money paid into = improperly, 


the reſt. il. 
But it may on ſome, and iſſue taken 
on others. il. 
What defendant muſt plead when he 
pays money into court. il. 
In what caſes he may plead double. 
317 


Of paying money into court where 
there are ſeveral defendants. ii. 


Of the Conſequence of paying Money 
into Court. 


Of the conſequence to defendant. 
317 

It is an acknowledgment of the ac- 
tion. ih, 
Whether the defendant can in any 
caſe, and when, have the money 


back again. 318 
How, if plaintiff dies. ib. 
Or defendant dies. 319 
Or judgment arreſted. ib. 


Or money paid by miſtake. ib. 
Or plaintiff becomes bankrupt. #. 
Or in caſes of plaintiff or defendant 
being executor or adminiſtrator, ib. 
Conſequence, as to coſts, if verdict 
for a leſs ſum than paid in, or a 
nonſuit, | | 320 
Though plaintiff be an executor or 


adminiſtrator. ib. 
How, if plaintiff takes money out 
and diſcontinues. ib. 
Form of notice for taxing colts in 
ſuch caſe, | ib. 
How, if plaintiff proceeds to trial, 
and juror be withdrawn. ib. 


Or if verdict be for the exact ſum 
paid in. 321 
Or plaintiff be nonſuited, il. 
Exception as to defendants when 
executors, * th, 
Taking money out of court is a 
waiver of any irregularity by de. 
fendant in paying it in. 322 
Ordinary coſts of paying in and 
taking out paid by defendant, . 
Except in caſes of oppreſſive action. 


I 
li, 


Coſts only allowed of the counts 
money is paid in upon. th, 


Of bringing a further Sum into Court, 


In what caſes, and under what cir- 
cumſtances, defendant may pay 
more money into court. 323 


Of Defendant's refuſing to pay Colli, 
and how Plaintiff is to proceed, 


Plaintiff muſt proceed as if no mo- 
ney had been paid in, but he 
cannot have an attachment. 4, 

But, upon the after- payment of all 
coſts, proceedings will be ſtopt. 


324 
Mutual Debts. 
See Set.. 
Ne recipiatur. 
In caſes of eſſoins. 8 
See Trial. 44) 


Ne recipiatur in entering cauſe for 
trial. il, 


New Trial. 
See Trial. 


501 


N56 


" wn. 


* 


Pl 


e 


Ni Prius. 
See Record. 


Nelle Proſequi. 


If ſeveral defendants, and they ſever 
in plea, a nol, prof. as to one may 
be entered, 


429 
i So if one plead bankruptcy. ib. 
8 
N Non Omittas Writs. 
fe Of ſuing them out in actions not bail- 
r- able. See Proceſs. 78. 80 
ty 
3 


Non Pros. 


If plaintiff does not declare in time, 
defendant may ſign non pros. 258 
But if rule for further time to declare 
be firlt ſerved, it cures the defect. 


Nonſuit. 


0 vonſuiting at the trial, 478 
What it is, and advantages thereof, 


ib. 
Mult be before verdict pronounced. 


y * * . 7 
No nonſuit, if neither fide appear. il. 
Cauſe cannot be adjourned after jury 


| 


Of the nonſuit, where record carried 
down by proviſo. 480 
After nuaſuit, coſts muſt be paid be- 
fore ſecond action proceeded in. ib. 


Formerly, nonſuit could not be ſet 
aſide. th, 


But now otherwiſe. ib 


In what caſes court will not ſet it 
aſide. 481 


Nonſuit, Judgment as in caſe of. 


If no proceedings after iſſue entered, 
judgment as in caſe of nonſuit may 
be moved for. 404 
When to be moved ſor. ib. 
If new trial granted, and plaintiff 
does not proceed, judgment as in 
caſe of nonſuit may be moved for. 


317 


Notice. 


How notice to appear to be inſerted 
in copy of proceſs, and how to be 
filled up, with names, dates, &c. 
81, 82 
In what caſes neceſſary. 83 
As to the action being under or above 
100. ib. 
Notice of bail being put in, how to 
be given. 150 
Notice of declaration. See Declara- 
ton. 
What notice neceſſary, when no pro- 
ceedings for four terms. 295 
Notice of trial. See Trial. 405 


_ *worn, th. 
q Pop caſes plaintiff will be non- Original, Special. 
30 uted. ib. 
** If on undertaking to return venue he} Of proceedings in B. R. by ſpecial 
il does not give evidence agreeable] original, 32 
de the rule. ib. Of the mode of proceeding by ori- 
"0 nonſuit in joint action, where one ginal in K. B. 223 
lefendant has let judgment go by | Explanation thereof. ib. 
tal, ib. Of the fine paid on ſuing out t. . 
go tiff need only give evidence to] How to proceed. ib. 
Her the reſt, 486|If defendant to be arreſted. ib. 


I'N D 
If only to be ſerved. 223 


Of the alias and capias writs, ib. 
Of defendant's appearance, if not 


held to bail. ib. 
Plaintiff may appear for him. 225 
Of putting in ſp<cial bail. ib. 


In what county bail muſt be put in. 
ib. 

How to put in, except to, and per- 
fect bail. ib. 
How to rule the ſheriff, &c. ib. 
Often expedient, and ſometimes ne- 
ceſſary, to ſue by original, ib. 
When expedient. th, 
When neceſſary. 226 
Debt muſt amount to 100. ib. 
In what actions plaintiff may ſue by 


ſpecial original. 
The reaſon of proceedings by bill 08 
ing preferred. ib. 


How proceſs by original muſt be re- 


turnable. 15 
Whence original writ iſſues. it, 
How teſted; 227 


Tele muſt be after cauſe of action. il. 
Muſt be fifteen days between tefte and 
return. ib. 
No limited time for return. ih. 
How the alias, &c. mult be teſted. 
ib, 

Morrow of Aſcenſion a good return. 
ib. 

Capias may bear % e laſt day of 
term, though action accrued in 
vacation. ib. 
Sometimes original may be ante. 
dated. ih. 
If defendant not held to bail, he 
muit be ſerved with copy of capias, 
not of original. 228 
With a notice to appear. th, 
Plaintiff muſt recover 50l. to entitle 
him to full colts, th. 
Except in certain caſes, io, 
How to amend declaration or original 
writ. ib. 
Want of original no error after ver- 
dict. ib. 
How n iſt + preus recora made up, Wc: 8 
ee by original. 428 


E X. 


How original to be obtained, in cat. 
of judgment by default by ori- 
ginal, to prevent error. 

Which is to be returned and 12 


532 
Oyer. 


Not now allowed of the original writ, 
| 28 
Whenever deed pleaded, 4 4 
mult be made, or reaſon bern n. 
25 
If a profert, oyer not to be dif pen f 
with. r 
In what caſes no profert required, 
287 
But the pleadings may be bei 
to the fact. 
Or declaration may be amended, an 
profert {truck out. 


[Which fact may be denied by t 


adverle party, l. 
Oyer not given, if profert made ur. 

neceſſarily, il 
So, if defendant be party to the oy” 


How, if deed be in the hands 0 5 
third perſon. il. 
Or in defendant's poſſeſſion, 25 
Or loft, and there is a counterþert. i. 
Oyer of letters of adminiſtration.“ 
But not of a record. 6 
How, if granted, though not entit. 


to it. 


Of the Time and Manner Malen 
and giving Oyer, and the Cal 


0s 


quences of refuſing it. : 
When ayer to be dem anded. * 
If not in time, it is a nullity, 

judgment may be ſigned. | 
What time allowed to plead, * 

after oyer. s 
Conſequence of refuſing . 
What time allowed to give 9 


* 


lf 


Which party to carry it to the oth 


Man 


N DX 


Manner azd form of demanding] How the time for pleading is rec- 
yer. 2891 koned. 244. 325 


Conſequence of defendant not plead- 
Few the Deed mujl be ſet out on yer, ing in time. 2 


45 
and of the Uſe of craving yer. If four terms are elapſed, term's no- 
The whole mult be ſet out. 289]. dice neceſſary to be given. 295 


Unleſs ſet out in declaration. ib. | How, if two defendants, and one does 
if purpoſely ſet out} not appear in time. 225 q 

* 5 wah POOLE 290 No plea in a bailable action before ö 
* Defendant ſhould not accept imper- bail perfected. i. 1 
a ſect oer.. f i Of pleading the General Iſſue | 
wh Of the uſe of craving oyer. ib. YE . 
vn. General iſſue, what. 325 | 
$5 How to be pleaded, 326 
wo 5 aper- book. 38 2 Need not be ſigned. ih, 

!. What pleas tantamount thereto, i“. 

175 det Ine, 


| Of pleading ſpecial iy. 


I How ſpeciil plea to be pleaded. 326 
Paper-days. Muſt be . F 4 N 
Otherwiſe judgment. 27 
Tacſdars and Fridays, 3810 How, if two defendants, one pleads 
Canrſes argued in turn, 15.1 general iſſue, and the other a ſpe- 
cial plea not figned. il. 
; Spectal plea mutt be made up b 
Placita. Teck of papers. The i 
: | Conſequence otlierwiſe. ts, 
Form thereof on removing of C. }. 
in term. 4266 Of pleading double. 
* Rulc for that purpoſe. 3 
4 % i, Plea and Pleading. Of the manner and time of pleading 
1 double in B. R., in C. B. ib. 
8 4 $71 pleading in abatement. Sce Judgment may be ſigned if no rule, 
+ entitled Matement. 297 th, 
x 4 | What double pleas in C, B. allowed 
Of pleading in Bar. OS firſt a 1 4 * 
Dp > : How to a lor rule, XC, to pica 
22 8 "Of the Time of pleading. | double — e ; ib. 


Within what time defendant ſhould} Double pleas mult be ſigned. ib. 

plead to declaration. 240. 325 Motion to plead double not to be 
if plaintiff declare in chief, ij, | made till defendant has appeared. 
lt de Lene eſſe, Fx ib. 


' — 5 5 . 5 5 * 
. if deiendant entitled to imparlance. It may, after judge's order. id, 
pris; , Not after payment of money into 
- ange. 294 | 3 ö 
er. Wh- . 7 . f 
co „ What time after judgment of reſpon- It may, after rule to plead expired. ib. 


The origin of pleading double, 4 
Ann. c. 16. ib. 
| Sſz Con- 


deas oufler in abatement. 303 


1 

Conſtruction of the ſtatute. 330 
To what actions it extends. ib. 
Diſcretionary power in the court. 
331 


Formerly more ſtrict, now only re- 
fuſed if pleas inconſiſtent. ib. 
What pleas bad on that ground. ib. 
Of the certificate given by the ſta- 
tute, as to coſts of iſſues found 
_ againſt defendant. 5 
When certificate to be made. 333 
In replevin, avowant within the ſta- 
tute. ib. 
If any plea be found for defendant, 


plaintiff cannot recover. 334 
Of the Rule to plead. 
Meaning thereof. 335 
Of the Bem thereof. ib. 
How to be ſerved. 8 
How the time reckoned, 


How, if four terms are elapſed. 


ib. 295 
Where rule to plead not neceſſary. 


How it may be diſpenſed with. 1 
Where a new rule neceſſary, or not. 
ib. 
When rule ſhould be ſerved. ib. 
How, if defendant die before time 

expires. 338 
Not neceſſary after a judge's order 


for further time. 347 
Of demanding a Plea. 

Neceſſity thereof. 338 
How to be made. ib. 
Form thereof, | ib. 
V hen to be made. ib. 
When no occahun for demand, 339 
When it is a waiver Cl bail. EW - 


Of fearching fir Plea, and ſygnin: 
Judge ent for want b here,. 


here and when to ſcarch. 230 
If none found, when judgment may 
Dt igned, 340 
W?.c rm; plea may Le aſterw arcs put 


3 


Of procuring Time to plead, 
How to procure time. 349 
In what caſes granted, 341 
Of the length of time uſually ah 
ed. ib 
When the ſummons is to be taken 
out. ib. 
The effect thereof, as to ſtaying pro- 
ceedings. 342 
Of the terms on which time is _ 
ed. 
What are iſſuable pleas within a 


judge's order. 343 
As to pleas in abatement. th, 
Coverture. ib. 
Tender. ib. 
Plea of ſtat. 23 H. 6. ih, 
Performance. il. 
General iſſue, and ſtatute of limita- 

tions. ih. 
Judgment recovered. 344 
Judgment confeſſed. th, 
Demurrer. ih, 


Of the conſequence of defendant's 
pleading a plea not within the or- 
der. 345 

Judgment may be ſigned. 346 

Of ſigning judgment at the expiration 
of the order. ib, 


How the time reckoned, ib, 
Rule to plead not neceflary. 347 
Of moving to abide by the Plea. 
Uſe thereof. ; 347 
How to be done in term. th, 
In vacation. 345 
How, if order not obeyed. it 
When to plead in/tanter. ih 
Of the colts. i, 


Lf no new plea, the firſt lands. #. 
What to be pleaded after ſuch rule 
or order. il. 


Plurics Writs. 


In actions not bailable. Sce Fr * 
Palas 


in, il ju, ment not ſigned, il. 


„ - * 


„ OOO OO 


Its purpoſes, and why fo called. 498 Poſtea loſt, a new one ordered. ib. 


3 


Poftea. 


Verdict recorded thereon. 48 
By whom. ib. 
To whom pgſtea delivered. ib. 
By whom pgſtea kept till ſpecial caſe 

determined, 492 
After trial at fittings, po//ea deli- 


vered to attorney, who indorſes 


verdi& thereon. 496 


Aſter trial at aſſizes, poffea kept by 
aſſociate till the next term, and he 
indorſes it. ib. 

Of the rule for judgment on poſtea. 
Ste Judgment, Rule for. 497 

How poſtea to be got ſtamped. ib. 

Of the deliber, to be marked 
thereon. / ib 

Form of poſtea. 498 

Ofthe ſpecial entry thereon, if judge 
dies after aſſize and before term. 

| 499 

Of the rule to bring poſtea into court 

on moving to arrelt the judgment. 


521 
Of alterirg and amending the Poſtea. 
In what caſes amended by judge's 


notes, 499 
li wrong damages by miſtake mark- 


ed thereon, ib. | 


If rerdi& general and not entered o 
all the iſſues. ib. 
If verdict entered generally when 
one count is bad, provided no 
evidence given on that count. ib. 
t not if evidence was given there- 
on. ä ib. 
This diſtinction diſapproved of b 
Lord Mansfield. er. i. 
Pelea not amended to increaſe da- 
mages, 500 
Nor verdict altered contrary to ap- 
parent intention of jury. ih. 
i rerdit be for greater ſum than 
d in declaration, remittitur may 
de entered. ib, 


At what time amendment of pgffea to 
be moved for. 
Whilſ record is in court, 


Pracipe. 


The nature, uſe, and form thereof 
in ſuing out proceſs in actions not 
bailable. 76, 77 

How entered by filazer in C. B. 


79 n. 
Privilege from Arreſt. 
See Arreſt 
Proceſs. 


Of the proceſs in ancient times. 3 
Meaning of the term, and how treat- 
ed of in this Work. 73—75 


Of the Proceſs in Afions where Com- 
| mon Bail only is required. ib. 
How regulated by different ſtatutes 
12 Geo. 1. 2 Geo. 2. and 5 Geo. 2, 


The proceſs and its incidents, with 
a copy of which defendant is to be 
ſerved. TS 

The forms of proceſs. ib. 

How to ſue out proceſs in both 
courts. 76 

Of ſuing out bill of Middleſex, lati- 
tat, capias, &c. 77 

With the alias's, pluries, and non 
omittas . 78 

How plurics writs to be continued. 


79 
Copy of proceſs to be ſerved, 80 
Of the Notice to appear to be inſerted 


in the Copy of Proceſs. ib, 
Intent and form thereof, B81 
How to be filled up with names, 
| day of appearance, &c. ib. 


In 


—_— non n 


er 


In what caſes neceſſary. 
How proceſs to be indorſed with the 
attorney's name. 84 


Of the nature and extent of 3 


86 

Bill of Middleſex not to be ſerved out 

of county. 86 
L.atitat may be ſerved in any. ih. 
Runs into Malts. ib. 
And to counties palatine, id. 


How Proceſs to le directed. $7 
Of the deſcription of plaintiff there- 
ib. 


in. 

And of the character in which he 
ſues, &c. ib. 

Of the deſcription and number of 
defendants. 88 

Only four in a writ. ib. 

How cauſe of action to be expreſſed 
in proceſs. 891 


Of the Tefle ana 3 of Proceſs. go 


How ſubſequent and former proceſs, 

as an alias and pluries writ, _ 
agree. 

At what time bill of Midillſex, * 


tat or capias may iſſue. th, 


When to be conſidered as com- 


mencement of the fuit, or as pro- 
ceſs. 
How far the exact time of ſuing out 
the writ may be ſhewn contrary 
to the /efte, 92 
Of pleading the /atitat and capias, 
and in what cates an original bill 
or writ is neceſſary. 93 


Of the Service of Copy of Proceſe on 


Defendant. 94 


What kind of copy of proceſs ſhould 
de ſerved. 95 
By whom it ſhould be ſerved, as in li- 
berties and the like, — 
Of the manner in which proceſs is to 
be ſerved. 9 
Of the time when it is to be ſerved, 


83 | How if proceſs be — ſeveral de- 


Cuſbos brevium muſt mark them, 4. 


ib. 


fendants. 97 
How if againſt huſband and wife, 1. 
Of the puniſhment of defendant if 


he treats proceſs with contempt, 
93 

Of defendant's appearance according 
to procels, th, 
Of Defeas and Irregularities in Pro. 
ceſs. 106 
How far the courts will amend pro- 
ceſs. f th, 
How defects cr irregularities in pro- 
ceſs cured. 107 
Whether by defendant's appearance. 
ib, 

Or by plaintiff s appearing accord- 
ing to ſtatute. 196 


Or by accepting declaration. , 
How defects or irregularitics in pro- 

ceſs to be taken off. ib, 
At what time to be complained 0. 


109 
i Of the Proceſs or Mritt in Bailal/: 
Aclions. 123 


How to ſne them out. ih, 
Officer mult ſet down day an year of 
ſigning writs. 127 

'1 


What action will lie, if void procl 


be ſucd out. i 
| Defe&s in Proceſs, how cured by de. 
claration. 257 


Or by not applying in time. th, 


Profert. 


When to be made, | 285 
Whea to be diſpenſed th. ib. 
Scc Cyer. 


Proviſe, Trial by. 


In what caſcs to be had. 4#'; 


Why fo called. . 


I N 


Of the ſtat. 7 & 8 W. 417 


Formerly uſual remedy. 418 
Now ſuperſcded by 14 G. 2. th, 
But not in all caſes. | ib, 
When trial by proviſo ſtill neceſſary, 

ib, 
if both parties are actors. ib. 
If record once carried down, th, 


Though cauſe made a remanct. 419 
Or verdict had and ſet aſide. ib. 


Rule for trial by proviſo. ib. 
When to be obtained. . 
No rule in criminal caſes. ih, 
Otherwiſe in civil. - ib, 


What notice of trial neceſſary. ib. 
How, if both parties give notice. 420 
Court on motion will ſuffer defend- 
ant to carry dowa record to try 
iſſue out of Chancery. ib. 
Of the venire and jury proceſs when 
cauſe carried down by proviſo, 


433] 


On what record to proceed when 
both parties carry it down by pro- 
viſo, | 441 

Of the nonſuit where record carried 
down by proviſo. 480 


Lare clauſum fregit. 


Of proceeding by original quare 
clauſum fregit in C. B. 


229 
The meaning thereof. 223—229 
How to proceed therein, 229 
Memorandum of warraut. ih. 
Precipe for curſior. ib, 


low to get original writ and ſum- 
mons, 230 


When and how defendant ſhould 


appear, tb. 
Precipe for appearance. th, 
if detendant does not appear, how to 

proceed by d:/tringas. ib. 
By alias dijlringas. tb, 


ow to increaſe iſſues Plurics diſtrin- 
$47, | . 
How to apply the iſſues, ib. 

i the motion in court upon 10 


20. 3. Cc. 50. 231 


* 


Which extends to all writs of rin- 
gat. 231 
When defendant muſt appear, and 
how the days are reckoned. ib. 
After appearance, proceedings as in 
other caſes. a ib. 


Necord. 


Of making vp record for trial. 425 
How ni: privs record made up, if a 
country cauſe, ib, 
Of the return of diftringas and Hab. 
corp. jurat, 426 
How record made up in town cauſe. 
427 


How, when proceedings by original 
in B. R., or by bill in C. B. 428 


Of paſſing the Record. 


All pleadings mult be cntered on re- 
cord, 429 
If ſeveral defendants, and they ſever, 


a nol prof. may be entered. th. 
So if one plcad bankruptcy. ib. 
If one die it muſt be ſuggeſted on 

record, th, 


How, if there be a variance between 
iifuc and nift prius r::ord, tb. 


Reference at Niſi prius. 


How made, aud what done in conſe- 
quence thereof. 481 
How to enlarge time by conſent. /. 
What to be done when the award is 
made. 482 
But if party refuſes to obey it. h. 
How as to colts, ib. 
Of references at ni/# privs, where 
verdict is taken for ſecurity. 483 
Reaſon thereof, aud how to _ 
ib. 
Where award made, plaintiff may at 
his election proceed ou verdict or 
award, 484 

If 


If plaintiff proceeds on verdict there 
muſt ſtill be affidavit of due exe- 


cution of award, &c. 484 
Stat. of 9 & 10 Wm. does not ex- 
tend to awards made under refer- 


ences at niſi prius. ib. 
Attachment only a civil execution. 
485 


The party ought not to be 1 on 
Sunday. ib. 

Party * be diſcharged on Lord's 
act. 


Reddidit ſe. 


See Bail. 182 


Regiſtering Judgment. 


See Docket. 537 
Rejoinder. 368 
See Replication. 
Remanet. 


How if cauſe made remanet in town. 
© 

How, if in the country. * 
What to be done in conſequence 
thereof. ib, 
How as to coſts in caſe of remanet, 
or the cauſe going off on other 


grounds, 441 
Remittitur Danna, 
If verdi& be for greater ſum than 


laid in declaration, remittitur may 
be entered. 


500 
Repleader. 

A repleader, what. 2 

Of awarding a repleader. : i 

Conſequences thereof. 530 


Replication, Rejoinder, &c. 


How to reply, rejoin, &c. 368 
When. ih. 
Of the rule to reply, and when judg. 
ment may be ſigned. th, 
How, if four terms elapſed, 469 
When rule to be ſerved. ih 
ow, if further time wanted, 5 


No rule neceſſary when plaintiff adds 
Aimiliter, and it is not ſtruck out. 


ih. 

When plaintiff may add fimiliter. ib. 
If no rejoinder, plaintiff may enter 
judgment as for want of a plea, il. 


Rejoinder may be refuſed after rule 
out, though judgment not ſigned. 
. il. 


Reſcue. 


Of defendant being reſcued after an 
arreſt. 134 


Retorna Brevium Day. 


See Terms and Returns. 


Return. 


Of the zee and returns of gs 


How far caplas muſt have 15 Fi 
between zefte and return. 99 
Reviving Judgment. 
See Scire faciar. 
Rolls. 
See Docket, Entries, 
'The number of roll got at time of 
entering iſſues, 435 


Rule 


an 
4 


of 


427 
Lule 


IN D E X. 


Rule to plead. 335 
de Plea and Pleading. 


Rule to reply, rejoin, &c. 
dee Neplication. | 368 


Rule for Judgment. 


In affidavits to hold to bail, 

So as to coſts and judgments which 
are now on motion ſet off one 
againſt another, and execution 
ſtaid, on payment of balance. ib. 
A ſeparate judgment ſet off againſt 
a joint one, ib. 
Juriſdiction of court not aſſected by 
ſet-off reducing debt. 360 


One part of ſet-off may be good, 


though not another. ib. 
No ſet- off in actions founded on torts. 


dec Judgment, 496 1 ih. 


Sailor. 


How far protected as to arreſts. 61 


Set- off muſt be for liquidated de- 
mands. ih. 
Not for damages ualiquidated. 10. 
Nor ſor penaltics for breaches of 
agreement, unleſs by way of ſti- 


pulated damages. 361 

Satisfaction. Simple contract debts ſet off againſt 

| ſpecialties. ib. 

Of entering ſatisfaction on the roll. How to plead ſet- off in actions on 
582 bonds. ib. 

Uſe thereof, ib. Real ſum due muſt be ſhewn, ib. 
How to be entered, 583 How far it extends to bail-bonds. 
Form of entry. th, 362 
Set-off pleaded though action brought 

: So for the debt ſct off. ib. 
Scire Facias. How ſuch plea operates in croſs ac- 

tions, ib. 


When neceſſary to revive judgment. 


Judgment ſet off mug error. 363 


544] Judgment ſatisfied by freſh ſecurity 
N. B. The general doctrine of] given, and cannot be ſet off. ib. 
cire facias is not treated of in Debt barred by ſtatute of limitation 


Set-off. 


No ſet-off at common law. 357 

How given by ſtatute. 

Of the demands and actions within 
the ſtatutes of ſct-off, 358 


this volume. cannot be ſet off. ib, 
Of the parties between whom there 
: may be a ſet ·off. ib. 
Service of Precefs. How mutual credit may ariſe. ib. 
Of ſet-off in caſe of baukruptcy. 10. 
* Proceſs. 94 In caſes of executors, Te 36 
| In caſes of partners. is 


Of demands in right of a man's 
wife. ih. 

A retainer in certain caſes need not 
be ſet off, but may be given in 
evidence, 


Form of notice of ſet- Ol 366 
| Debt 


Remedy of ſet- off extended: 3 7 


LL NEE X 


Debt ſet off muſt be due at com- 
mencement of ſuit. 
General iſſue withdrawn and pleaded 
with notice of ſet-off. 367 
Of the certainty requifite in ſuch 
notice. ib, 
Notice of ſet-off not amendable. ib. 
But may be withdrawn, and pleaded 
de novo, ih 
Plaintiff may by ſummons know par- 
ttculars of ſet-off. 
When neceſſary to pay money into 
court on pleading ſet-off. 368 


Sheriff. 


His fees upon an arreſt. 134 
As to his conduct in making an ar- 
reſt, &c. See Arreſt. 127 
He may let defendant go without 
bail at his own riſk. 137 
Of his taking the bail-bond, and the 


like. See Bail. 136 
Of the ſtatute 23 Hen. 6. 138 
See Bail. 


Of ruling the Sheriff to return the 
Writ. 20¹ 
Explanation of this mode of pro- 
ceeding. 202 
How to rule the ſheriff to return the 
writ. 203 
Cannot rule ſheriff after aſſignment 
of bail- bond. 206 
Provided it be a valid one; otherwiſe 
if it be void. ib. 
Court will enlarge the rule till queſ- 
tion on validity of aſſigument be 
determined. 207 
Sheriff not bound to return writ 
when ſpecial bailiff appointed. ib. 
When rule to return writ mult be 


ſued out. ih. 
How to be ſerved. ib. 
Form thereof. 208 


Of the time allowed thereby to re- 


turn writ, 


Muſt be returned punQually on the 
laſt day. 


ib. 


How to proceed if bail below be- 
366 


come bail above in B. R. 208 
What ſheriff muſt do on fuch rule, 
209 

Of ruling Sheriff to bring in the Body. 
What muſt firſt be done, 209 
Exception mutt be made to bail if 
put in. il. 


And that muſt be done regularly. ib, 


The intent of the rule to bring in the 

body. 210 
Sheriff not to be ruled to bring 1 in 
the body till the day after expira- 


tion of rule to return writ, 587 
What ſheriff mult do thereon, 210 
Muſt put in and perfect bail, il. 


Formerly they juſtified de bene gte 
before a judge, but now otherwile, 

th, 

Within what time ſheriff muſt juſtify. 
211 

He may put in and perfect bail with. 
out defendant's conſent, il, 
Although defendant has eſcaped, il. 
But not if he be in actual cuſtody, 212 


Of moving for an Attachment again}; 
the ſheriff, and of the Nature and 


Operation thereof. 212 
It is a criminal proceſs. th, 
When to be moved for. th, 


How proceedings thereon to be in- 


titled. ih, 
Againſt whom it will lie. ih, 
When granted, 213 


How to be directed. 
Of the affidavit neceſſary to ſupport 
the rule. to, 
It may be moved for on laſt day cf 
term. ib 
No attachment unleſs the bail put in 
is excepted to. 214 
Except they be put in after ru: 
ſerved. _ th. 
The operation of the attachment. #. 
How far ſheriff liable. 


ib. In what caſes the attachment will b: 


ſet aſide, or Ae ſtaycc 


ib. 


againſt the ſheriff, 244 
When 


will be 
's ſtaycc 
214 
When 


ND . 


When defendant may be let in, to 
juſtify and try the cauſe after ſhe- 
riff is fixed. 214 

Of the terms in ſuch caſes, and of 
the attachment ſtanding as ſecu- 


rity. 215.587 


game principle governs as in ſtaying 


proceeding on bail- bond. ib. 589 
Attachment not ſet aſide if ſheriff 


has been in fault. 216. 588 
Or if he negle& to apply to court in 
due time. 589 
Or to perfect bail before he moves 
to ſet it aſide. 588 
No attachment if plaintiff has been 
irregular. 217 


How far ſheriff liable on deficiency 
of bail who were good when firſt 
taken. ib, 

Defendant's death does not ſlay at- 
tachment if ſheriff be in con- 


tempt, th, 
Of proceeding againſt the coroner to 
return the attachment. 218 


Of proceeding againſt the ſheriff 
when out of office to return the writ 
or bring in the body. th. 

Muſt be called upon wichin fix 
months by 20 Geo. 2. c. 37. ib. 

Conſtruction of that act. 21 

Attachment, the uſual mode of pro- 
ceeding now in both courts. ih. 

Formerly in B. R. proceedings were 
by ditringas. ib, 

The rules muſt be ſerved on the late 
ſheriff, 220 


Mode of proceeding by di. ib. 

of the duty and Conduct of fheriff in 
raking Execution, and of his Fees, 
&c. 

Ste Execution. 


Soldier. 


Ho far protected as to arreſts. 61 


Special Jury. 
latroduRtion of ſpecial juries. 442 


Now to be had in any caſe, but un- 
leſs judge certifies, coſts not al- 


lowed, 442 
Of the ſtatute 3 Geo. 2, c. 25, and 
24 Geo. 2. c. 18. ib. 
Of their operation. 444 
How to get ſpecial jury. ib. 
When to be moved for, or it will be 
too late. 445 
How in C. B. ib. 
How in B. R. ib. 
How maſter may proceed ex parte 
to ſtrike ſpecial jury. ib. 
Same jury may ſerve though ſheriff 
changed. 446 


If after a ſpecial jury ſtruck the 
cauſe goes off tor default of jurors, 
no new jury can be ſtruek, but the 
cauſe muſt be tried by the jury 


firft appointed, th, 
Subpena. 

The proceſs to compel witneſſes to 
appear at trial. 460 
Form of ſubpcena. ib. 
Four witneſſes may be put in. ib. 
How to be teſted. 461 
How filled up. ib. 
Subpœna ticket, how ſerved, ib. 
9 Form of ticket. 462 
Of ſubpœna duces lecum. il. 
Form thereof. ib, 
How far obligatory. 463 
When a notice only to produce pa- 
pers is ſufficient, ib. 
How witneſs in cuſtody to be brought 
up. 15. 
Affidavit to obtain habeas corput. ib. 
Neceſſity thereof. ib. 
Habeas corpus, how ſigned. 19, 
Who may or at be brought up 
| thereby. ib. 
Priſoners of war. 464 
Sailors, 15 
Priſoners in execution. . 
Reaſonable time allowed witneſſes 
for their attendance. '- i 
If in court he may be then ſerved 
with ſubpena. ib 


FL Ys 4 


; 
| 
| 
1 
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| 
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Even though defendant's attorney. 
ib 


Subpena muſt be perſonally ſerved. 
4 
Of the Expences of Witneſſes. 
Expences mult be tendered, - 


— 


2 


4, 


10. 
Muſt be ſufficient. ib. 
When tender muſt be made. ib. 
Conſequence of neglecting it. b. 


Contingent loſſes not allowed in 
coſts. ib. 


Of the Remedy againſt Witneſſes in 
Caſes of Diſobedience. 
Two modes by attachment and ac- 


tion. 466 
How by attachment. ib. 
How by action. 467 

Suggeſtion on Record. 


If one of defendants die after iſſue, 
and before trial, how it is to be 
ſuggeſted on record. 429 

When there is a ſpecial ſuggeſtion in 
venire and jury proceſs. 433 

Of the death of a party aſter judg- 
ment, and before execution. 548 


Summons. 


So taken out to know particulars of 
defendant's ſct-off, 367 


Superſedeas. 


See Execution. 578 


Surrejoinder. 
See Replication. 


Surrender. 
In diſcharge of bail. See Bail. 174 


So in replevin for damage-feaſant, 


3 


4 


Tales de Circumſtantibus. 476 


See Jury. 
Tales, odo Decem, &c. 


471 

Tender. 
To whom tender to be made. 449 
How to be made. 350 


What a good tender, th, 
In what aCtions a tender may be 

pleaded. 0. 
How, in caſe of joint demands, i}, 
Pleadable to a quantum meruit, 351 
Not in debt on bond. ib. 
Nor to voluntary treſpaſſes. ih, 
But otherwiſe to involuntary ones, 


ib 


th, 
How to an avowry for rent. th, 
How in trover. | 352 


Often allowed by particular ſtatutes, 
ib, 
ib, 


When and how to be pleaded, and of 
the Conſequences thereof to the Par- 


ties in the Suit, 353 
At what time to be pleaded. il. 
Not after imparlance. th, 
As of ſame term with declaration. 


In actions againſt juſtices, 


ib, 
After demurrer. th, 
Hon to be pleaded. ib. 
Of the uncore priſt. 354 


How, if freſh demand made. 355 

It muſt be with a profert of the mo- 
ney. 

ON to be paid into court on 
{ſuch plea. | ih 

Of taking the money out. th, 

After money brought in, defendant 
cannot withdraw his plea and plead 
general iſſue. 356 


How plaintiff to act, according as be 


admits the tender or not. 


I N D 


Huw deſendant may avail himſelf of 
— 5 Time of the Tender, though 
ſulſequent to Teſte of Writ, or the 
like, 356 


The exact time of ſuing out writ 


may be ſhewn in pleading. ib, 
How, if tender made ſame day bill 
filed, though before filing —_ 
ib. 

General memorandum altered ac- 
cording to true time of filing bill. 


„ 


Terms and Returns. 


A table of the terms and returns, 24 


Terms, what. l 
Their derivation, origin, &c. 2 
Fixed and moveable. ib, 
Iſſuable terms. * 
Of the particular days in the terms. 

ib, 
Which deemed the firſt day in term. 

ib. 
Term deemed as one day, except ii. 


particular caſes. ib. 
Returns, how regulated formerly. 8 
How altered by ſubſequent ſtatutes. 


E X. 


Time. 


When proceſs to be ſerved. 


How time reckoned for filing com- 
mon bail and entering appear- 
ance. 102 
When defects and irregularities in 
proceſs to be complained of. 109 
How reckoned for putting in bail 
above, in town and country. 156 
Of the time of excepting to bail. 
162 
Of declaring. See Declaration. 
Of pleading. See Pleading. 
How time reckoned under judge's 


orders, and the like. 346 


Tranſitory Actians. 


See Venue. 


Trial, Notice of. 


What notice neceſſary in town cauſes, 
| 405 
Statute 14 G. 2. c. 17. explained. i“. 
How governed by defendant's reſi- 


9 dence. 406 
General returns, 10| Fourteen days, if beyond forty miles, 
Particular returns. ib, ih 


When and how teſpectively uſed. 11 


Or abroad in Ireland or India. 1 


What writs returnable on general] All defendants muſt be ſo retident, il. 


Of the tee and return of writs in 
proceedings by ſpecial original, 
See Original. 1 227 

Teſte and return of writs of execution. 


returns. | ib. How diſtance computed. ib. 
What on particular returns. 12. 26 What notice neceſſary in country 
Of che telle and return of proceſs. 89 cauſes. il. 
How notice reckoned. il. 

Sunday, how reckoned, ib. 

| Teſte of Wr us. — » if under terms to take 
When there ſhould be fiftcen days] ſhort notice. ib. 
between 40% and return. 11. 89A term's notice, where no proceed- 

Of the zefte and return of the differ- ings for four terms. 407 
ent proceſs, 89 But not, if any proceedings have 


been had. ib. 
What ſhall be deemed a proceeding, 
1 


10. 
Nor if cauſe delayed by defendant's 


oce Execution, 550| requeſt, | 15. 


Or 


* 
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Or by injunction. 


407 

Or by ſpecial agreement. ib. 

When Plaintiff is compelled to give 
Notice of Trial. 

In B. R. not till next term after iſſue 

joined. 408 

In C. B. otherwiſe. il. 


Notice neceſſary, thougli day fixed 
for trial. 408 


Or plaintiff has undertaken peremp- 


th. 


Of the Form of the Notice, and 10 
whom to be given. 409 
May be given on piece of paper, or 
on back of iſſue. ib. 
No preciſe form requiſite. ib, 
Not ſo ftri& in form, if on iſſue. 26. 
When plaintiff may give notice on 
the pleadings, and for what it 
ſhall ſerve. 11. 
To whom notice to be given. 410 
When to defendant's attorney. 1. 
When to defendant himſelf, il. 
When to his agent. ib. 
Attorney muſt acquaint his client 
thereof, or attachment will go. ib. 


torily. 


07 continuing N otice of Trial. 


- origin. 411 | 
ts operation. ib. 
When continuance can be given. f. 
How operate as freſh notice. ib 
No continuance a ſecond time. 3}: 


At what time to be delivered, ib. 
Cannot continue after countermand. 
ib. 

A good continuance of a bad notice 
of trial will not avail, though a 
former good notice of trial had 
been given. 412 
Form of continuance. ib, 


Of countermanding Notice of Trial, 


When to be countermanded. 412 
Different from the old practice. ib. 
How the days reckoned. 413 


Not given on Sundays. 41; 
[Whether en for Monday god. 

To whom to be given, - 
Form of countermand. is. 


What a waiver of an Irregular 0. 


When new notice neceſſary, or not. N 


Of Caſte for not proceeding to Trial. 
13 

How far court will ſtay 3 - 
on freſh notice till coſts of firlt ar. 
paid. 414 

In what caſes, and by whom colts t. 
be paid. il. 

Exccutor liable. ib, 

When coſts not allowed, if a coun. 
termand. 

If any reaſonable excuſe, 

If cauſe be a remanel. 

A pauper not liable. 


| 


| 


if, 
1 
415 


th. 


| How to proceed for colls for not go. 
ing to trial. , 
Fm of adavit. ib, n. 


How the rule may be drawn up. 41% 

By whom affidavit to be made, 

What it mult tate. 

May be amended. 

Where court will ſtay proceedinz. 
till coſts of foriner notice paid, 
and not compel defendant to ſve 


out attachment. il. 


ib. 
ib, 


carrying down the Record ty Pri- 


viſe 
See Proviſo. 

Of putting off the Trial. 
When it may be put off. 429 
Abſence of witneſs uſual ground. 1. 
Of the affidavit in ſuch caſe. ih. 
What it muſt contain. ih, 
It muſt be ſworn witneſs is — 

U 
Party muſt have been guiy of no 
laches. ib. 
There muſt be a reaſongble expects- 


: : , ; 
tion of his return, if abroad. * 
ow, 


417 
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How, if gone abroad for any length Or in county palatine, 470 
of time. 422 Not granted the ſame term moved 
How, if any ſuſpicion in the caſe, for. ib. 
who may make the affidavit. 16. Nor till iſſue joined, ib, 
When motion to be made, 423 Except in ejectment. ib, 
Two days before trial. 16. Muſt be moved for in court. 471 
Exception thereto. tb, Of countermanding notice. ib. 
To what time trial generally put off. Of obtaining a ſecond rule. ib. 
| ib.) How many days notice of trial ne- 
Aſſidavits read, though not taken] ceſſary. ih. 
before a commiſſioner. ib. How to be entered for trial. ib. 
For what other cauſes trial will be Of delivering copies of iſſue to 
put off. ib.] judges. ib. 
Il eſs of attorney. _ iZ, Ne trial after trial at bar. il. 
How to proceed in obtaining rule to] How, if jury do not attend trial. ib. 
put off trial. ib. Of the decem tales, &c. 1 
Form of notice of motion. 424 
Form of affidavit. 1k, (Of preparing Briefs and attending at 
How to procced thereon, th, rial. 
| : Of the Lick. 472 
Of emering Cauſe for Trial, Of the attendance of the parties. 75, 
If in London or Middleſex. 438] How, if attorney abſent. 473 
[n term, or after term. 439 | 
Of the ne rec/piatur, ib. 
When to be entered in London or 
country cauſes. il. 
How cauſes, when entered, to be 
tried in order. 440 
At what time cauſes to be entered at 
aſſiz es. ib. 
Longer time allowed in Norfolk and 
Yorkſhire, th. 


Trials at Bar. 


Formerly, the uſual mode of Trial. 
68 
How fell into diſuſæ. 7 
Ouly continued in caſes of diſdculty. 
. 6 
What, and how obtained. "it, 
nerction of court to grant it. 76, 
What ſufficient ground for it. ih. 
When moved for by affidavit. iò. 
When no aflidavit neceſſary. 1b. 
ems impoſed on granting it. 470 
0 hether allowed in iſſuable terms. il. 
r if venue be in London. ib. 


No cxcule for non-attendance. . 


New Trial. 


The nature and origin of new Trials. 


501 
Diſſerence between the grounds for 
new trial, and in arreſt of judg- 
ment. ih, 
Utility of new trials. 502 
W rit of attaint out of uſe. th, 


Bulides which, it is inefficacious. 16. 
New trials necefſary to juſtice, 503 
How coſts paid in ſuch caſes, ii. 
When firtt new trial granted, th, 


Court formerly ſtrict therein. ib. 


Gradually became more relaxed. . 
Reaſons for granting new trial. ib. 


IWhen and how to move for new Trial. 


At what time to be moved for, 504 
How. ib, 
How the time is reckoned. th, 
Muſt not be moved for afterwards, 
except under ſpecial circumſtances, 
th, 


What 


o 


What to be done, if motion granted 
as to getting judge's report, and 
the like. 504 
If court divided on the motion, ver- 
dict ſtands. 505 
New trial granted a ſecond time. ib. 
Or even a third. ib. 
Except where two contrary verdicts 
have been given. ib. 
After motion refuſed for new trial, 
motion in arreſt of judgment may 
be made, but not vice verſa. ib. 


In what Adions and Caſes granted. 
Allowed after trials at bar. 471 


Not in writ of right. 505 
Seldom in ejectment. ib, 


Not in penal actions, except in caſes 
of miſdirection. | ib, 
Nor in actions for malicious proſecu- 
tion. ih. 
How, in caſes of information. 506 
Not in a joint action where ond is 
acquitted. il. 
Nor where money has been paid into 
court. ib. 
New trial, though the parties in ſe- 
veral actions were to be bound by 
agreement, by verdict in one. 26. 
How, where there is a hill of excep- 
tions, | ib. 


Of the Grounds for new Trial. 507 


Value and importance, how far. ib. 
If verdict be contrary to evidence, or 
where only contradictory evidence. 
th. 

If juſtice be not done to the parties. 
th, 

Otherwiſe court will try to ſupport 
the verdict. i 
No new trial where merits fairly 
tried, 508 


Though the weight of evidence 


againſt the verdict. ib. 
No affidavits admiſſible to explain 
evidence. ib. 
No new trial, merely becauſe the 


verdict is a hard one. ib. 


In what caſes granted on affidavits of 
jurymen that verdi& was taken 
contrary to their meaning, 508 

But nof, if no new light can be 
thrown on the queſtion, 

How far granted to let in new 
dence, or the like. 

Or where witneſs made a miſtake 

his evidence. : 

Or verdict was obtained by inadver. 
tence, Flo 

Or venire facias was wrong awarded, 

or the like. 511¹ 

Or for irregularity in not giving no- 
tice of trial. ih. 

Or for variance between iſſue and re- 
cord. ib. 

Or for unfairly keeping witneſſes out 
of the way. . b, 

Or where ſheriff on inquiry admitted 
improper evidence. ib. 

Oc witneſſes afterwards diſcovered 
to be incompetent. F12 

Or where a ſyſtem of perjury appears, 

Or any tricks uſed. þ 


cvi- 
ib 


* 
* 
1 
. 


i, 

Or pannel returned by improper of- 
ficer. ib. 
Or partiality avowed by jury. ih. 


Or any juror artfully perſonated. il. 
Or ſworn after being challenged, #. 
Or where jury drew lots. th, 
Or toſſed up, or the like. 513 
But this mult be ſhewn by other evi- 
dence than the mere affidavit of 
ſome of the jurymen. th, 
Or by their confeſſion. ib. 
New trial granted for miſdirection of 
the judge. il. 
How far court will exerciſe their diſ- 
cretion in this reſpect. 514 


5. Granted in penal actions in caſes of 


miſdirection. il. 
When new trial granted for exceſſive 
damages. ib, 
Or inquiſition ſet aſide on that ac. 
count, 3 
31 


Seldom in perſonal torts. 


Unleſs the damages be flagrantly * 
40. 


ceſſive. 


Inſtances 


ſallances thereof. ; 515 
the ſame damages be given again, 
no third trial allowed, th, 
Reſuſed for exceſſive damages, in 
various inſtances of aſſault, & c. ib. 
No new trials in torts ſor ſmallneſs of 
damages. 516 
Unleſs it ariſes from a miſtake in the 
jury or ſheriff in point of law, ih. 
General principle reſpecting new 


trials, on the ground of mags 
ib, 


. I ——- 2 4 * 


Of the Cofls in caſe of a new Trial. 
Seldom granted but upon payment 
of colts ; but this is diſcretionary, 


516 

How in caſes of nonſuit at trial, and 
aftcrwards new trial. ib. 
How, if nothing ſaid in rule about 
colts, ib. 


How, if cauſe ſent again to trial 
from inſufficiency of ſtatement of 
ſpecial caſe, 517 


How to proceed if new Trial granted. 
return in jurata, &. 517 


trial, judgment may be moved for, 
as in caſe of a nonſuit. th, 
dame record, & c. muſt be carried to 
ſecond trial, | ib. 
Memorandum ſhould not be altered, 
but ſame roll proceeded on. 393 
No amendment allowed after new 
trial granted, 518 


Variance, 


2 
See Declaration, 5 


ance in the ac etiam between writ 
and declaration, no conſequence if 
lum ſworn to be under gol. 255 
o to take advantage of yariance. 
ib, 


N DE 


Of the drawing up the rule, altering | 


If plaintiff does not proceed to ſecond | 


Declaration varying from proceſs. | 


How, if variance between iſſue and 
ni prius record. 429 
As want of /inuliter, 


Venditioni exponat. 


See Execution. 563 
Venire facias. 
See Fury Proceſs. 430. 


county, though venue not changed. 
436 
Venire facias de novo. 


To be awarded, if jury do not affeſs 
damages on final judgment in plea 


of abatemeut, 302 
Awarded, when jury proceſs was ir- 
regular, 436 


If verdict be entered generally, and 
one count is bad, provided evi- 
dence was given thereon, poſtea 
cannot be amended, but a venire 
de novo will be awarded. 499 
Of the difference between wvenire fa- 

cias de novo aud motions for new 


trial, 518 
Of the effe& thereof, 519 
In what caſes a venire facias de novo 

will be awarded. ib. 


Court of error may award it. 520 


Tt 2, As 


Sometimes awarded into another 


Venuz. 
The meaning thereof. 261 
Of laying the I enue. ib. 
Diſtinction as to local aud tranſitory 
actions. th. 
A local action, what, 262 
Inſtances thereof. the: 


DE 3. 


9. As to actions by adminiſtrator, 
263 
Tranſitory action, what. ih, 
Of actions on bail-bond. 
For falſe return. 
For eſcape. 
Where action ariſes in two counties, 
plaintiff may elect. ib. 
But the venue not to be laid in a 
third. 264 
Where the action ariſes abroad. ib. 
In what caſes venue may be laid 
here. ib. 
In what manner venue to be laid in 
ſuch foreign actions. il. 
Conſequences of venue being wrong 
in local actions. 265 
When cauſe of demurrer. 
When ground for nonſuit. 
If it be right in body of declaration, 
held well. ib. 
Venue, if proceedings by ſpecial ori- 
ginal, muſt agree therewith, or 


bail will be loſt. il. 
Venue confined by certain acts of 


parliament. ib. 
So in penal actions. 266 
Conſtruction of 21 Jac. 1. c. 4. ib. 
So in actions againſt juſtices, &c. ib. 
Conſtruction of 21 Jac. 1. c. 12. ib. 


So againſt revenue and other officers 
by different ſlatutes. 267 
Conſtruction of thoſe ſtatutes, id. 


Of changing the Venue. 


In what actions it may be changed, 
upon what grounds. 267 
When becauſe cauſe of action aroſe 
elſewhere. 268 
When becauſe trial would be partial 
or unſatisfactory. 269 
When upon other ſpecial ground, as 
witneſſes reſiding elſewhere. 270 
Into what counties | it may or may not 


be changed. ih. 
Not into Wales, 271 
Except by conſent. ib. 
Hardſhip thereof. ib. 
Nor into counties palatine, 272 


| 


Nor into difiant countries when ng 
aſſize is to be held, and trial he 
. delayed. 272 


When from a county into a city and 


county, and the like, ib. 


When the motion to change che ve- 


nue muſt be made. 175 
Heow to be made. 
Of the form of the neceſſary affe 


vit. th, 


07 Bringing back the Venne by Plain. 
5 and of his altering his on 
enue. 275 
On what terms venue may be 
brought back. th. 
What amounts to giving ſuch mate- 
rial evidence as the terms require, 
. 
Rule to pay money into court held 
ſuſficient in Middicſcx, 
So if 1t be proved that the action 
aroſe abroad. i. 
It is a ground to briug back the ve- 
nue, that trial would be partial 
where it is changed to. 276 
But not, becauſe witneiles live at a 
diſtance, th, 
At what time plaintiſf mult move to 
bring it back, 0 


th, 


It, 
How plaintiff may in effect change 
his own venue by moving to 
amend, th, 
When ſuch alteration allowed. 277 
Within what time plaintiff muſt * 
it. l 


Of laying and changing Venue by pri. 
vileged Perſons. 

By attornies. 277 

How far it extends to them as plain- 

tiils, ih, 

Tt does not exten to them w hen de- 

kendants. 278 


Verdidts. 


Verdict ſet aſide where one jurymas 


has perſonated another, 477 
Te Bee 5 A ver- 


A verdict, what. 487 
Formerly given by majority of ju- 
rors. ih. 
Afterwards made neceſſary for jury 
to be unanimous, ib, 
Two kinds of verdicts, general and 
ſpecial, ib. 
General verdict, what. 
Of publie and privy verdicts. ib. 
Verdict at judges lodgings a public 
verdict. ib. 
Verdicts how recorded. ib. 
See Poſtea. 


Of Special V. erdlidls. 


Special verdict, what, 489 
How to be drawn. ih. 
How ic ſhe id be found. ib. 


How to proceed to get it argued, 490 


Of altering and amending the Verdid, 


dee Of altering and amending the 
["5ji:a, under title Poflea. 499 
If vraift be for greater ſum than 
laid in declaration, remittitur may 
be entered. 500 


Vi . 


Of granting a view. 447 
Of the ſtatutes 4 and 5 Ann. and 
3 Geo, 2. ib. 
Ot the ancient practice, and of the 
introduction and uſe of the mo- 


dern practice. 449 
Of the conſent rule, how introduced, 
Now 1 * 

va motion of courſe to get + 

view ones. 45 

om of rule in ſpecial and common 


jury cauſes, 455 
ow tv obtain a view. 450 
Of the conduct of the ſhewers. ib. 
to return common jury where 


| 


4 View — 
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Voir Dire. 


Of examining a challenged juror on 
the voir dire. | 476 


Waiver. 


What a waiyer of irregular notice gf 
trial. | 413 


Wales. 


To what extent parties living there 
are privileged from arreſt, 63 
Latilat runs there, 86 
How jury proceſs to be in caſe of a. 
Welch iſſue. 433 
What is the meaning of the expreſ- 
ſion, the next Engliſh county, 438 
Of iſſuing writs of execution into 


Wales. 549 


Narrant. 


The nature of a warrant for an ar- 
reſt. 128 
Of directing, ſilling up, dating, exe- 


cuting, &c, the warrant, ib. 


Warrant of Attorney. 
See Attorney, 


Witneſſes. 


Of compelling them to attend at 
trial, of their expences, and of re- 
medy againſt them in caſe of diſ- 
obedience. Sce Subpena, 460 


IWrits. 


As proceſs in actions not bailable. 

See Proceſs. 73 
In actions bailable. See Proceſs. 123 
Writs of execution. See Execution. 


THE END 
t#x, C. 
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